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This  section  of  the  FEDERAL-  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

7CFRPart652 

RIN  0578-AA48 

Technical  Service  Provider  Assistance 

agency:  Natural  Resources 
Conservation  Service,  United  States 
Department  of  Agriculture. 

ACTION:  Final  rule. 

SUMMARY:  This  Final  rule  amends  the 
Natural  Resources  Conservation  Service 
(NRCS)  regulations  for  technical  service 
provider  (TSP)  provisions  under  the 
Food  Security  Act  of  1985.  The  Food, 
Conservation,  and  Energy  Act  of  2008 
{2008  Act)  amended  the  TSP  provisions, 
and  NRCS  published  an  interim  final 
rule  on  January  16,  2009,  to  incorporate 
these  changes.  This  final  rule  responds 
to  public  comments  received  to  the 
interim  final  rule,  and  confirms  the 
changes  made  to  the  TSP  regulations, 
with  minor  adjustments. 

DATES:  Effective  date:  This  rule  is 
effective  February  12,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Eggers,  Acting  Team  Leader, 
Technical  Service  Provider  Team, 
Department  of  Agriculture,  Natural 
Resources  Conservation  Service,  1400 
Independence  Avenue,  SW.,  Room  5236 
South  Building,  Washington,  DC  20250; 
telephone:  (202)  720-6731;  fax:  (202) 
720-5334;  or  e-mail: 
TSP2008@wdc.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Certifications 
Executive  Order  12866 
Pursuant  to  Executive  Order  12866, 
the  Office  of  Management  and  Budget 
determined  that  this  final  rule  is  hot  a 
significant  regulatory  action.  NRCS 
conducted  an  economic  analysis  of  the 


potential  impacts  associated  with  this 
program  when  it  promulgated  the 
January  16,  2009,  interim  final  rule.  A 
copy  of  the  analysis  is  available  upon 
request  from  Barbara  Eggers,  Acting 
Team  Leader,  Technical  Service 
Provider  Team,  Department  of 
Agriculture,  Natural  Resources 
Conservation  Service,  1400 
Independence  Avenue,  SW.,  Room  5236 
South  Building,  Washington,  DC  20250. 

Regulatory  Flexibility  Act 

NRCS  has  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  because 
NRCS  is  not  required  by  5  U.S.C.  553, 
or  any  other  provision  of  law,  to  publish 
a  notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Analysis 

The  regulations  promulgated  by  this 
final  rule  establish  a  process  of  using 
TSPs  to  provide  technical  assistance  to 
participants  in  certain  USD  A 
conservation  programs.  The  regulations 
do  not  take  or  authorize  any  actions  that 
will  have  any  effect  on  the  human 
environment.  Accordingly,  a  separate 
analysis  for  this  rulemaking  under  the 
National  Environmental  Policy  Act  is 
not  required. 

Civil  Rights  Impact  Analysis 

NRCS  has  determined  through  a  Civil 
Rights  Impact  Analysis  that  the  issuance 
of  this  final  rule  discloses  no 
disproportionately  adverse  impact  for 
minorities,  women,  or  persons  with 
disabilities.  The  data  presented 
indicates  producers  who  are  members  of 
the  historically  underserved  groups 
have  participated  in  USDA  programs  at 
parity  with  other  producers. 
Extrapolating  from  historical 
participation  data,  it  is  reasonable  to 
conclude  that  USDA  programs, 
including  TSPs,  will  continue  to  be 
administered  in  a  non-discriminatory 
manner.  Outreach  and  communication 
strategies  are  in  place  to  ensure  all 
producers  will  be  provided  the  same 
information  to  allow  them  to  make 
informed  compliance  decisions 
regarding  the  use  of  their  lands  that  will 
affect  their  participation  in  USDA 
programs.  TSP  applies  to  all  persons 
equally  regardless  of  race,  color, 
national  origin,  gender,  sex,  or  disability 
status.  Thwefore,  the  TSP  rule  has  no 
adverse  civil  rights  implications  Copies 
of  the  Civil  Rights  Impact  Analysis  may 


be  obtained  from  Barbara  Eggers,  Acting 
Team  Leader,  Technical  Service 
Provider  Team,  Department  of 
Agriculture,  Natural  Resources 
Conservation  Service,  1400 
-  Independence  Avenue,  SW„  Room  5236 
South  Building,  Washington,  DC  20250. 

Paperwork  Reduction  Act 

Section  2904  of  the  2008  Act  provides 
that  the  promulgation  of  regulations  and 
the  administration  of  Title  II  of  this  Act 
will  be  made  without  regard  to  chapter 
35  of  Title  44  of  the  U.S.C.,  also  known 
as  the  Paperwork  Reduction  Act. 
Therefore,  NRCS  is  not  reporting 
recordkeeping  or  estimated  paperwork 
burden  associated  with  this  final  rule. 

Government  Paperwork  Elimination  Act 

NRCS  is  committed  to  compliance 
with  the  Government  Paperwork 
Elimination  Act  and  the  Freedom  to  E- 
File  Act,  which  require  government 
agencies  in  general  to  provide  the  public 
the  option  of  submitting  information  or 
transacting  business  electronically  to 
the  maximum  extent  possible.  To  better 
accommodate  public  access,  NRCS  has 
developed  an  online  application  and 
information  system,  TechReg,  for  use  by 
the  public  and  TSPs. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988, 
Civil  Justice  Reform.  The  provisions  of 
this  final  rule  are  not  retroactive.  The 
provisions  of  this  final  rule.preempt 
State  and  local  laws  to  the  extent  such 
laws  are  inconsistent  with  this  final 
rule.  Before  an  action  may  be  brought  in 
a  Federal  court  of  competent 
jurisdiction,  the  administrative  appeal 
rights  afforded  persons  at  7  CFR  part 
614  must  be  exhausted. 

Executive  Order  13132 

This  final  nde  has  been  reviewed  in 
accordance  with  the  requirements  of 
Executive  Order  13132,  Federalism. 
NRCS  has  determined  that  this  final  rule 
conforms  with  the  Federalism 
principles  set  forth  in  the  Executive 
Order;  would  not-impose  any 
compliance  costs  on  the  States;  and 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  on  the 
various  levels  of  government.  Therefore, 
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NRCS  concludes  that  this  final  rule  does 
not  have  Federalism  implications. 

Executive  Order  13175 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  13175, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments.  NRCS  has 
assessed  the  impact  of  this  final  rule  on 
Indian  tribal  governments  and  has 
concluded  that  this  rule  will  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,'  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Federal  Crop  Insurance  Reform  and 
Department  of  Agriculture 
Reorganization  Act  of  1994 

Pursuant  to  section  304  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994,  Public  Law 
104-354,  USDA  classified  this  final  rule 
as  not  major. 

Unfunded  Mandates  Reform  Act  of  1995 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104—4,  NRCS  assessed  the  effects  of 
this  rulemaking  action  on  State,  local, 
and  tribal  governments,  and  the  public. 
This  action  does  not  compel  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  tribal  governments, 
or  anyone  in  the  private  sector; 
therefore,  a  statement  under  section  202 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

Section  2904(c)  of  the  2008  Act 
requires  that  NRCS  use  the  authority  in 
section  808(2)  of  Title  5,  U.S.C.,  which 
allows  an  agency  to  forgo  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  usual 
congressional  review  delay  of  the 
effective  date  of  a  regulation  if  the 
agency  finds  that  there  is  a  good  cause 
to  do  so.  NRCS  hereby  determines  that 
it  has  good  cause  to  do  so  in  order  to 
meet  the  congressional  intent  to  have 
the  conservation  programs  authorized  or 
amended  by  Title  II  in  effect  as  soon  as 
possible.  Accordingly,  th)s  rule  is 
effective  upon  filing  for  public 
inspection  by  the  Office  of  the  Federal 
Register. 

Discussion  of  Program 

Background 

NRCS  is  issuing  a  final  rule  for  the 
TSP  assistance  regulation  at  7  CFR  part 
652.  NRCS  published  an  interim  final 
rule  in  the  Federal  Register  on  Januarv' 
16,  2009  (74  FR  2800),  to  implement 


changes  made  as  a  result  of  the  2008 
Act.  This  final  rule  responds  to 
comments  made  during  the  interim  final 
rule  public  comment  period  and  makes 
minor  adjustments  to  the  TSP  regulation 
at  7  CFR  part  652. 

NRCS  utilizes  its  technical  expertise 
to  provide  information  to  eligible 
participants  (producers,  land  owners,  or 
entities)  who  apply  to  or  are  eligible  to 
participate  in  conservation  programs  to 
help  them  make  land  management 
decisions  and  to  implement 
conservation  practices  and  systems. 
Through  its  conservation  planning 
process,  NRCS  helps  the  participant 
develop  a  conservation  plan,  and 
subject  to  the  availability  of  funds, 
provides  financial  assistance  to  the 
eligible  participant  to  implement 
conservation  practices  or  systems. 

On  November  29,  2004,  NRCS 
published  a  final  rule  (69  FR  69450)  on 
TSP  assistance  (TSP  2004  final  rule)  that 
creates  the  current  regulatory  structure 
for  TSP  implementation.  The  TSP 
regulation  at  7  CFR  part  652  is  divided 
into  three  subparts.  Subpart  A  sets  forth 
the  general  provisions  related  to  the 
delivery  of  technical  services.  Subpart  B 
sets  forth  the  certification  criteria  and 
the  process  NRCS  utilizes  to  evaluate  a 
TSP  to  determine  whether  such 
provider  is  eligible  to  provide  technical 
assistance.  Subpart  C  sets  forth  the 
process  and  causes  under  which  a  TSP 
may  become  decertified  and,  therefore, 
ineligible  to  provide  technical  services. 

The  January  16,  2009,  interim  final 
rule  only  made  changes  to  provisions  in 
Subpart  A  of  the  TSP  regulations. 
Subpart  A  describes  how  program 
participants  choose  TSPs  and  how 
program  participants  may  receive 
payment  from  USDA  for  those  services. 
Subpart  A  also  describes  how  USDA 
expands  its  delivery  of  technical 
services  to  program  participants  to  meet 
increased  program  participation.  In 
particular,  USDA  follows  existing 
procurement  and  financial  assistance 
laws  when  it  enters  into  transactions  to 
expand  the  availability  of  technical 
services. 

The  2008  Act  and  the  January  16,  2009, 
Interim  Final  Rule 

Section  2706  of  the  2008  Act 
amended  section  1242  of  the  Food 
Security  Act  of  1985  to  “increase  the 
availability  and  range  of  technical 
expertise  available  to  eligible 
participants  to  plan  and  implement 
conservation  measures.”  In  the  interim 
final  rule  published  on  January  16, 
2009,  NRCS  amended  7  CFR  part  652  to 
include  changes  made  by  section  7206 
of  the  2008  Act  as  follows: 


•  Covered  Programs.  The  interim 
final  rule  incorporated  reference  to  the 
Agricultural  Management  Assistance 
(AMA)  program.  Since  the  TSP  rule 
only  provides  assistance  for  certain 
conservation  activities,  eligible 
activities  under  the  AMA  are  limited  to 
those  related  to  conservation. 

•  Technical  Scr.ice  Contracts.  The 
interim  final  rule  established  that 
technical  service  contracts  are  available 
only  to  eligible  participants  who  do  not 
receive  financial  assistance  through 
Title  XII  programs  and  AMA.  In 
addition,  the  interim  final  rule  specified 
that  technical  service  contracts  will  only 
be  available  for  technical  assistance 
from  TSPs  for  the  planning,  design,  or 
installation  of  conservation  practices. 

•  NRCS  Training  of  TSPs.  The 
interim  final  rule  clarified  the  role  of 
NRCS  in  training  and  described  the 
conditions  and  procedures  by  which 
NRCS  provides  training  to  third  party 
providers  to  assist  them  in  meeting  the 
certification  requirements  for  the 
different  technical  service  categories 
established  by  NRCS  policy.  NRCS’ 
training  to  others  is  limited  to  matters  • 
concerning  NRCS  regulations,  policies, 
procedures,  processes,  and  business  and 
technical  tools  unique  to  NRCS. 

•  Related  Technical  Services.  In  the 
interim  final  rule,  NRCS  identified 
“related  technical  assistance  services”  to 
include  conservation  planning 
documentation,  payment  scheduling 
and  documentation,  market  survey 
information  related  to  the  establishment 
of  easement  compensation  rates,  and 
similar  activities  which  result  in  timely 
implementation  of  conservation 
programs. 

•  TSP  Payment  Rates.  The  interim 
final  rule  identified  that  the  NRCS  State 
offices  determine  fair  and  reasonable 
payment  rates  for  TSP  assistance  using 
guidelines  established  by  National 
Headquarters  and  available  local  NRCS 
cost,  market,  and  procurement  data.  The 
interim  final  rule  also  indicated  that 
NRCS  emphasizes  using  market  rate 
data,  where  available,  to  determine  TSP 
payment  rates. 

•  Certification  Requirements.  Section 
2706  of  the  2008  Act  made  a  change  to 
TSP  certification  requiring  the  Secretary 
of  Agriculture  to  provide  national 
criteria  for  the  certification  of  third 
party  providers  and  to  approve  any 
unique  certification  requirements  that 
are  proposed  at  the  State  level.  The  TSP 
rule  already  provided  national  criteria 
including  that  a  TSP  must  meet  State, 
tribal,  and  professional  business 
licensing  requirements.  The  interim 
final  rule  did  not  incorporate  any 
additional  criteria.  However,  NRCS 
clarified  its  policy  that  licen.sing  and 
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State  law  requirements  will  be  the  only 
State-level  certification  criteria  allowed. 

Overview  of  Public  Comments 

NRCS  received  25  responses 
encompassing  31  comments.  The 
respondents  included  14  State  and  local 
governmental  agencies,  7  non¬ 
governmental  organizations,  one  tribe, 
and  3  individuals.  The  comments 
encompassed  issues  related  to 
agreements,  applicability,  certification, 
definitions,  general  program  rules, 
outreach,  payments,  procurement,  and 
assistance  to  socially  disadvantaged 
producers.’ NRCS  has  organized  its 
response  according  to  these  topic  areas. 

Agreements 

Comment:  Nine  respondents  raised 
two  concerns  regarding  TSP  cooperative 
and  contribution  agreements.  The 
respondents  recommended:  (1)  NRCS 
use  multi-year  umbrella  agreements: 
and  (2)  increased  flexibility  be  provided 
to  participants  through  TSP  contract 
options. 

Additionally,  three  respondents 
encouraged  NRCS  to  change  its 
agreement  policy  to  allow  less  than  50 
percent  partner  match  under 
contribution  and  cooperative 
agreements. 

Response: 

Muiti-year  agreements.  NRCS  agrees 
with  the  comments  that  multi-year 
agreements  can  be  more  efficient  since 
they  can  be  amended  yearly  to  reflect 
funding  allocations,  workload,  agency 
capacity,  and  resource  priorities. 

Section  2706  of  the  2008  Act  amended 
section  1242  of  the  Food  Security  Act  of 
1985  to  establish  that  an  agreement 
between  USD  A  and  a  third  party 
provider  will  be  for  one  year  at  a 
minimum,  and  not  to  exceed  3  years. 
NRCS  is  using  the  flexibility  provided 
by  this  statutory  amendment.  Since 
NRCS  has  determined  that  its  current 
policy  addresses  adequately  the  use  of 
multi-year  agreements,  no  changes  were 
made  in  response  to  these  comments. 

Increased  Flexibility.  The  comments 
focused  on  utilizing  agreements 
(contribution,  cooperative,  etc.)  as  a 
method  to  extend  outreach  efforts  to 
historically  underserved  landowners, 
and  the  commenter’s  belief  that  such  • 
outreach  has  not  been  sufficient  in 
previous  years.  The  respondents 
identified  that  conservation  districts 
could  assist  with  these  outreach  efforts 
by  using  flexibility  in  providing  TSP 
contract  options  to  participants  directly 
through  an  agreement  with  a  third  party 
provider. 

However,  the  contracting  and 
agreement  regulations  which 
respondents  refer  to  as  utilized  for 


outreach  are  in  actuality  provisions  of 
Federal  contracting  law  that  ensures 
sufficient  technical  services  are 
available  when  NRCS  carries  out 
technical  assistance.  NRCS 
appropriately  uses  other  authorities  to 
specifically  ensure  outreach  to 
historically  underserved  farmers. 
Specifically,  under  section  1244  of  the 
Food  Security  Act  of  1985,  each  of  the 
NRCS  conservation  programs  makes 
available  funds  to  encourage  program 
participation  by  beginning  and  socially 
disadvantaged  farmers  and  ranchers. 
Additionally,  NRCS  has  modified  its 
ranking  criteria  under  its  various 
programs  to  ensure  that  small  farm 
operations  have  full  opportunity  to 
participate.  NRCS  will  utilize  fully  the 
flexibility  to  provide  technical 
assistance  to  small  farm  operators, 
including  historically  underserved 
producers,  through  all  available 
mechanisms,  including  agreements  with 
conservation  districts  and  others.  No 
changes  were  made  in  response  to  these 
comments. 

Contribution  Requirements.  Three 
respondents  encouraged  NRCS  to 
consider  revising  the  policy  to  allow 
less  than  50  percent  match  from 
partners  under  cooperative  and 
contribution  agreements. 

Section  714  of  the  Agriculture 
Appropriations  Act  for  FY  2001  (Public 
Law  106-387)  provided  permanent 
authority  codified  at  7  U.S.C.  6962a  for 
the  Secretary  to  enter  into  cooperative 
arrangements  with  other  entities  to  carry 
out  activities  of  mutual  interest.  Title  7 
U.S.C.  6962a  provides: 

Notwithstanding  any  other  provision  of 
law  (including  provisions  of  law  requiring 
competition),  the  Secretary  of  Agriculture 
may  hereafter  enter  into  cooperative 
agreements  (which  may  provide  for  the 
acquisition  of  goods  or  services,  including  , 
personal  services)  with  a  State,  political 
subdivision,  or  agency  thereof,  a  public  or 
private  agency,  organization,  or  any  other 
person,  if  the  Secretary  determines  the 
objectives  of  the  agreement  will:  (1)  serve  a 
mutual  interest  of  the  parties  in  carrying  out 
the  programs  administered  by  NRCS;  and  (2) 
all  parties  will  contribute  resources  to  the 
accomplishment  of  these  objectives: 

Provided,  that  Commodity  Credit  Corporation 
funds  oblig.aed  for  such  purposes  will  not 
exceed  the  level  of  obligation  by  the 
Commodity  Credit  Corporation  for  such 
purposes  in  FY  1998. 

NRCS  identifies  cooperative 
agreements  entered  into  under  section 
714  authority  as  “contribution 
agreements.”  Under  this  authority, 

NRCS  works  with  agencies  and 
organizations  throughout  the  country  to 
implement  its  programs. 

On  November  21,  2002,  when  NRCS 
published  its  initial  rulemaking  for  TSP, 


NRCS  established  that  they  would  only 
enter  into  a  contribution  agreement  with 
a  certified  TSP  if  the  TSP  contributed  at 
least  50  percent  of  the  technical  services 
needed  to  accomplish  the  goals  of  the 
project  under  which  the  contribution 
agreement  is  entered.  This  requirement 
is  consistent  with  NRCS  policy 
regarding  matching  requirements  for  all 
contribution  agreements.  In  developing 
the  policy,  the  agency  determined  that 
50  percent  was  the  appropriate  level  of 
match  requirement  to  ensure  that 
implementation  of  the  contribution 
agreement  authority  did  not  undermine 
the  competitive  financial  assistance  and 
procurement  processes  and  helped 
show  a  mutuality  of  interest. 

On  July  9,  2003,  NRCS  published  an 
amendment  to  7  CFR  part  652  providing 
a  limited  exception  to  the  certification 
requirements  for  State,  local,  and  tribal 
government.  This  amendment 
maintained  the  50  percent  match  for 
contribution  agreements.  When  NRCS 
published  a  final  rule  for  TSP 
implementation  in  November  2004, 
NRCS  indicated  that  it  had  received 
numerous  comments  regarding  the  50 
percent  match  requirement  for 
contribution  agreements.  In  its  response, 
NRCS  indicated  that  they  reaffirmed 
that  the  mutual  goals  of  the  agency  and 
its  partners  w  ould  best  be  served  if  the 
other  party,  or  parties,  shared  at  least  50 
percent  of  the  cost.  However,  NRCS 
recognized  that  while  its  experience  at 
that  time  was  that  the  programs  were 
being  effectively  delivered  under  those 
contribution  rate  requirements,  it  would 
reconsider  the  matter  should  an 
interruption  in  program  delivery  appear 
to  result  from  the  50  percent 
contribution  agreement.  Therefore, 

NRCS  removed  the  regulatory 
requirement  for  the  50  percent  match, 
but  retained  the  requirement  in  its 
contribution  agreement  policy. 

Because  the  50  percent  match 
requirement  is  not  regulatory,  NRCS  is 
not  required  to  amend  the  TSP 
regulation  in  order  to  effectuate  a  new 
match  requirement.  However,  NRCS  has 
reviewed  its  contribution  agreement 
policy  in  response  to  the  comments 
received  and  considered  whether  it 
should  retain  the  existing  50  percent 
match,  establish  a  new  match 
requirement,  or  remove  any  established 
level  of  match  requirement  for 
contribution  agreements  provided  a 
contribution  of  resources  can  be 
documented.  NRCS  will  issue  new 
policy  which  includes  the  flexibility  for 
the  Chief  and  others  identified  in  the 
Delegation  of  Authority  to  waive  the  50 
percent  contribution  requirement  in  lieu 
of  in-kind  services  when  the  entity 
provides  a  narrative  which 
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demonstrates  that  the  50  percent 
requirement  poses  a  financial  burden  on 
the  entity. 

Applicability 

Seven  respondents  raised  two 
concerns  related  to  the  applicability 
section,  §652.2  of  the  interim  final  rule. 

Comment:  Two  respondents  requested 
clarification  about  why  installation  was 
included  among  the  list  of  TSP 
activities. 

Response:  Section  652.2  of  the  TSP 
rule  includes  installation  among  the  list 
of  TSP  activities  since  technical  services 
include  activities  that  occur  during 
implementation  of  a  conservation 
practice.  Installation  includes  laying  out 
the  practice  boundaries  and  elevations 
and  discussing  the  standards  with  the 
contractor.  Additionally,  a  design  may 
need  minor  adjustments  to  address 
specific  site  conditions  that  could  not  be 
known  until  practice  implementation. 
TSPs  provide  oversight  during  practice 
implementation  to  help  ensure  that  plan 
specifications  are  understood  and 
applied  by  the  contractor.  Therefore,  no 
changes  were  made  in  response  to  this 
comment. 

Comment:  Seven  respondents  stated 
the  list  of  services  provided  by  TSPs 
was  too  restricted  and  limited,  and 
recommended  expanding  the  list  to 
reflect  the  2008  Act  changes,  such  as 
forestry  planning,  education,  and 
outreach. 

Response:  NRCS  concurs  with  the 
comments  related  to  expanding  the  list 
to  reflect  the  2008  Act  changes.  The 
2008  Act  indicates  a  TSP  may  provide 
technical  services  such  as  conservation 
planning,  education  and  outreach,  and 
assistance  with  design  and 
implementation  of  conservation 
practices.  In  this  final  rule,  NRCS  has 
modified  §  652.1(b)  to  identify  that  TSPs 
may  provide  technical  services  "to 
eligible  participants  in  conservation 
planning,  education  and  outreach,  and 
assistance  with  design  and 
implementation  of  conservation 
practices  applied  on  private  land, 

Indian  land,  or  where  allowed  by 
conservation  program  rules  on  public 
land.  However,  NRCS  determined  that 
forestry  planning  does  not  need  to  be 
added  specifically  because  it  is  already 
included  in  the  definition  of 
conservation  planning. 

Certification 

Four  concerns  were  raised  on  the 
topic  of  certification. 

Comment:  An  individual 
recommended  that  the  certification 
review  process  guard  against  adding 
arbitrary  new  requirements. 


Response:  Section  2706  of  the  2008 
Act  required  that  National  Headquarters 
review  any  unique  State-level 
certification  criteria.  The  preamble  to 
the  interim  final  rule  identified  that 
licensing  and  State  law  requirements  are 
the  only  State-level  certification  criteria 
that  will  be  allowed.  However,  the 
interim  final  rule  did  not  need  to  amend 
the  TSP  regulation  itself  to  effect  this 
statutory  requirement.  During  its  review 
of  certification  criteria,  NRCS  will  only 
institute  new  certification  requirements 
if  NRCS  determines  that  the 
requirements  are  essential  to  ensuring 
quality  assistance  to  program 
participants  is  maintained. 

Comment:  Six  respondents  believe 
that  public  agency  providers  meet  most 
certification  requirements  by  virtue  of 
their  employment  with  the  exception 
that  they  demonstrate  familiarity  with 
NRCS  regulations  and  policies.  In 
particular,  the  respondents  expressed 
that  the  expertise  and  training  required 
for  natural  resource  professionals  to  be 
employed  by  State  agencies  should 
generally  be  regarded  as  sufficient  to 
meet  the  §  652.21(a)(1)  and  (2) 
requirements.  The  respondents 
recommended  also  deleting  §  652.24(b) 
because  they  believe  it  requires  NRCS  to 
use  the  certification  process  for 
individuals  at  §652.22,  thereby  mooting 
the  opportunity  to  certify  groups  of 
individuals  under  a  public  agency 
application  pursuant  to  §652.24. 

Response:  NRCS  notes  that  the 
interim  final  rule  did  not  make  any 
changes  to  Subpart  B,  and  thus  the 
respondents’  comments  are  beyond  the 
scope  of  the  interim  final  rule  public 
comment.  However,  NRCS  will  address 
the  respondents’  comments  as  follows: 
NRCS  establishes  the  minimal 
certification  criteria  for  a  TSP  to 
perform  a  particular  service  and 
identifies  these  according  to  technical 
service  categories.  Section  652.21 
addresses  certification  criteria  and 
requirements  for  all  TSPs.  Section 
652.22  addresses  the  specific 
requirements  for  individuals,  §  652.23 
addresses  specific  requirements  for 
private-sector  entities,  and  §652.24 
addresses  specific  requirements  for 
public  agencies. 

While  NRCS  recognizes  the 
professionalism  possessed  by  employees 
of  other  public  agencies,  NRCS  does  not 
believe  that  it  is  appropriate  for  the 
agency  to  certify  to  the  knowledge  and 
expertise  of  someone  else’s  employees 
simply  based  upon  their  employment. 
Therefore,  NRCS  incorporated  under 
§  624.22,  that  a  public  agency  must 
identify  at  least  one  person  in  its 
employ  who  is  a  certified  TSP,  or  is 
applying  for  certification  as  part  of  the 


public  agency’s  application  for 
certification. 

This  criterion  also  exists  to  ensure 
that  responsibility  for  any  work 
performed  by  non-certified  individuals 
is  assumed  by  a  certified  individual  that 
is  authorized  to  act  on  the  public 
agency’s  behalf.  NRCS  made  the 
determination  that  a  public  agency 
could  not  be  considered  qualified  to 
perform  technical  services  for  NRCS 
conservation  program  participants 
unless  it  employed  at  least  one  person 
who  was  certified  and  could  oversee  the 
work  of  other  employees. 

This  requirement  for  public  agency 
certification  mirrors  the  requirement 
that  NRCS  has  Under  its  “job  approval 
authority,”  where  an  NRCS  employee 
can  only  perform  particular  technical 
services  if  the  employee  has 
demonstrated  the  qualifications  to 
perform  the  work  or  the  work  is 
reviewed  and  approved  by  someone 
who  is.  No  changes  were  made  in 
response  to  these  comments. 

Comment:  One  respondent  urged 
NRCS  to  carry  out  its  review  of  the 
certification  process  in  a  timely, 
transparent,  and  participatory  manner 
and  observed  that  the  pool  of  TSPs 
would  increase  dramatically  were  NRCS 
to  assume  costs  of  bonding  and  liability 
for  TSPs. 

Response:  No  change  was  made  in 
response  to  this  comment.  Any  bonding 
or  liability  insurance  is  the 
responsibility  of  the  contractor,  and 
USDA  cannot  assume  the  liability  of 
others.  However,  NRCS  will  continue  to 
strive  to  review  the  certification  process 
in  a  timely  and  transparent  manner  as 
recommended  by  the  respondent. 

Comment:  One  respondent 
recommended  that  NRCS  clarify  the 
process  that  will  be  used  to  evaluate 
third  party  providers  and  how  the 
adjustments  will  be  made. 

Response:  All  TSPs  are  required  to 
submit  documentation  of  certification 
for  services  to  be  provided  along  with 
actual  documents  for  evaluation  to 
ensure  technical  adequacy.  Further 
clarification  is  available  on  the  TechReg 
Web  site  at:  http://techreg.usda.gov). 

Quality  assurance  reviews  or  spot 
checks  determine  if  a  TSP  meets  policy, 
procedures,  standards,  specifications, 
and  other  requirements.  In  the  case  that 
a  deficiency  is  found,  NRCS  will 
document  the  deficiencies  and  notify 
the  TSP  and  participant  of  the 
deficiency  and  specify  necessary 
corrective  action  to  remediate  the 
deficiency  within  a  reasonable  period  of 
time.  Failure  to  correct  the  deficiency  in 
the  timefirame  set  by  NRCS  triggers  the 
decertification  process. 
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Definitions  NRCS  agrees  that  a  definition  for  directly  impact  a  treaty-reserved 


Comment:  Five  respondents  identified 
that  there  appears  to  be  two  definitions 
for  technical  services  which  requires  a 
technical  correction. 

Response:  The  appearance  of  two 
definitions  for  technical  services 
occurred  due  to  an  error  in  the  interim 
final  rule  amendatory  language  where 
the  new  and  revised  definitions  did  not 
appear  in  correct  alphabetical  order. 
NRCS  will  remove  the  definition 
promulgated  during  the  2004  TSP  final 
rule,  and  is  revising  the  January  16, 

2009,  interim  final  rule  definition  as  a 
conforming  amendment  in  response  to 
this  comment.  In  particular,  technical 
services  in  this  final  rule  will  read  as 
follows:  Technical  service  means  the 
technical  assistance  provided  by  TSPs, 
including  conservation  planning; 
education  and  outreach;  and  the  design, 
installation,  and  check-out  of  approved 
conservation  practices.” 

Comment:  One  respondent 
recommended  that  NRCS  clarify  the  use 
of  a  TSP  for  where  a  producer  receives 
financial  assistance,  versus  where  a 
producer  does  not  receive  financial 
assistance. 

Response:  Program  participants 
receive  Farm  Bill  financial  and 
technical  assistance  to  implement  their 
conservation  practices.  Program 
participants  that  would  not  receive 
Farm  Bill  financial  assistance  may  also 
receive  technical  assistance  from  NRCS 
or  a  TSP.  For  example,  if  the  program 
participant  receives  financial  assistance 
from  the  State  government  or  any  other 
entity,  they  may  also  request  technical 
assistance  from  NRCS  to  include  TSP 
services.  Because  the  rule  accurately 
reflects  when  technical  services  may  be 
acquired,  no  changes  were  made  in 
response  to  this  comment. 

Comment:  Two  respondents 
recommended  that  the  definition  of 
technical  service  include  work  on 
maintenance  of  NRCS  contracts. 

Response:  The  scope  does  not  include 
maintenance,  since  maintenance  is  a 
responsibility  of  the  program  participant 
under  the  terms  of  an  operations  and 
maintenance  agreement,  and  such 
activities  normally  do  not  involve  the 
need  for  technical  assistance.  TSPs 
provide  technical  assistance  for  design, 
layout,  installation,  and  check-out  of 
approved  conservation  practices.  No 
changes  were  made  in  response  to  this 
comment. 

CommentrOne  respondent 
recommended  adding  a  definition  for 
the  term  conservation  plan  tied  to  the 
planning  requiremehts  of  each  program 
under  statute. 

Response:  The  TSP  regulation  did  not 
define  the  term  conservation  plan,  and 


conservation  plan  will  clarify  aspects 
regarding  the  delivery  of  technical 
services.  However,  NRCS  does  not 
believe  that  the  definition  requires  being 
tied  to  the  planning  requirements  for 
each  program,  as  recommended  by  the 
respondent.  NRCS  conducts  its 
conservation  planning  activities 
pursuant  to  the  National  Planning 
Procedures  Handbook  (NPPH).  The  term 
conservation  plan  is  defined  by  the 
NPPH,  and  NRCS  believes  that  it  should 
use  a  definition  consistent  with  its  long¬ 
standing  procedures.  Therefore,  a  new 
definition  to  §  652.3,  “Definitions”  is 
added  to  read  as  follows;  “Conservation 
plan  means  a  record  of  the  client’s 
decisions  and  supporting  information, 
for  treatment  of  a  land  unit  or  water  as 
a  result  of  the  planning  process,  that 
meets  the  Field  Office  Technical  Guide 
quality  criteria  for  each  natural  resource 
(soil,  water,  air,  plants,  and  animals) 
and  takes  into  account  economic  and 
social  considerations.  The  plan 
describes  the  schedule  of  operations  and 
activities  needed  to  solve  identified 
natural  resource  problems,  and  takes 
advantage  of  opportunities  at  a 
conservation  management  system  level. 
The  needs  of  the  client,  resources,  and 
Federal,  State,  and  local  requirements 
will  be  met.” 

General  Program  Rules 

NRCS  received  several  comments  on 
matters  related  to  the  general  program. 
Topics  included  training,  consultation 
with  Indian  tribes,  and  various  issues 
related  to  the  utilization  of  TSPs. 

Comment:  NRCS  received  comments 
from  three  respondents  regarding  the 
training  of  TSPs  and  recommended  that 
a  successful  training  program  requires 
the  involvement  of  both  NRCS 
personnel  and  funding. 

Response:  The  interim  final  rule 
clarified  NRCS’  role  regarding  the 
training  of  TSPs.  In  particular,  the 
interim  final  rule  set  forth  the 
conditions  and  procedures  by  which 
NRCS  may  provide  training  to  third 
party  providers  to  assist  them  with 
meeting  certification  requirements. 
Section  652.3(c)(4)  of  the  TSP 
regulations  authorizes  training  for  TSPs 
to  ensure  that  persons  meet  the 
certification  criteria  for  certain  technical 
expertise.  Consistent  with  its  legal 
authorities,  NRCS  determined  it  is 
appropriate  to  limit  its  provision  of 
training  to  matters  particular  to  its 
practice  standards,  policies,  and 
procedures. 

Comment:  One  respondent  requested 
that  the  rule  clarify  that  consultation 
with  tribes  is  required  when  NRCS 
funds  off-reservation  activities  that 


resource  of  the  tribe. 

Response:  NRCS  meets  its 
consultation  responsibilities  with 
Indian  tribes  through  adherence  to  the 
principles  identified  in  Executive  Order 
13175.  Executive  Order  13175  specifies 
that  the  United  States  works  with  Indian 
tribes  on  a  government-to-government 
basis  to  address  issues  concerning 
Indian  tribal  self-government,  tribal 
trust  resources,  and  Indian  tribal  treaty 
and  other  rights.  Each  agency  must 
ensure  meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.  “Policies  that  have  tribal 
implications”  refers  to  actions  that  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
No  changes  were  made  in  response  to 
this  comment. 

Comment:  Two  respondents 
recommended  that  NRCS  focus  TSP 
contracts  and  agreements  on  instances 
where:  (1)  TSPs  will  provide  services  at 
substantially  less  cost  than  NRCS;  (2) 
NRCS  does  not  have  the  critical  skills 
needed;  and  (3)  TSPs  can  help  address 
critical  resource  needs. 

Response:  The  State  Conservationist 
in  each  State  has  the  ability  to  increase 
the  availability,  range  and  scope  of 
technical  experts,  and  services 
depending  on  critical  resource  needs. 
TSPs  are  being  utilized  to  further 
achieve  the  objectives  of  the  agency  in 
areas  that  would  otherwise  be  limited 
by  personnel  shortages. 

NRCS  obtains  technical  or  support 
services  directly  through  procurement 
contracts,  contribution  agreements, 
cooperative  agreements,  or  other 
instruments  appropriate  for  obtaiping 
technical  assistance  services.  TSPs 
perform  technical  services  in  most 
aspects  of  conservation  including 
conservation  planning,  design,  layout, 
installation,  and  checkout  of 
conservation  practices.  All  work 
performed  by  TSPs  must  be  done  in 
accordance  with  agency  practice 
standards  and  guidelines.  No  changes 
were  made  in  response  to  these 
comments. 

Comment:  Two  respondents 
recommend  that  NRCS  incorporate 
conflict  of  interest  provisions  that 
prohibit  TSPs  from  having  a  financial 
interest  in  products  or  services 
recommended  by  plans. 

Response:  No  changes  were  made  in 
response  to  this  comment.  When  NRCS 
published  the  TSP  final  rule  in 
November  2004,  the  agency  indicated 
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that  it  had  received  nearly  157 
comments  on  whether  NRCS  should 
incorporate  a  conflict  of  interest 
provision  into  the  TSP  rule.  The  NRCS 
response  at  that  time  was  as  follows: 

“This  particular  issue  is  not  a  regulatory 
issue  appropriately  addressed  in  this 
regulation,  but  is  one  that  should  be 
handled  between  the  party  who  seeks 
technical  services  and  the  party  who 
provides  the  technical  services.  This  is 
not  an  ethics  matter  to  which  the 
Federal  rules  apply.  Participants  are 
prudent  to  adopt  a  “buyer-beware” 
approach  in  their  business  transactions, 
including  who  they  decide  to  hire  to 
provide  them  with  technical  services.” 

NRCS,  in  its  own  contracts  or 
agreements  with  providers,  incorporates 
provisions  to  address  potential  conflicts 
of  interest  that  a  provider  may  have. 
These  clauses  include  particular 
restraints  upon  other  arrangements  the 
provider  can  enter  while  providing 
services  under  contract  or  agreement  for 
NRCS.  NRCS  recommends  that  program 
participants  similmly  evaluate  for 
themselves  whether  the  TSPs  they  hire 
are  providing  fair  and  impartial 
recommendations,  and  make  their  own 
decisions  regarding  whether  they 
should  do  business  with  a  TSP  who  may 
have  alternative  motivations  for 
providing  advice. 

Comment:  One  respondent 
recommended  NRCS  not  provide  a 
lower  cost-share  for  participants  using 
NRCS  services  than  participants  who 
obtain  services  from  a  TSP. 

Response:  The  agency’s  policy  and 
guidelines  pertaining  to  the  cost-share 
rates  are  the  same  regardless  of  whether 
a  TSP  or  an  NRCS  employee  developed 
the  conservation  plan. 

Comment:  One  respondent 
recommended  NRCS  undertake 
initiatives  to  ensure  it  can  meet  new 
requirements  to  serve  organic  farmers 
and  ranchers. 

Response:  NRCS  embraces  the 
opportunity  to  increase  the  nature  and 
quality  of  the  technical  services  it  can 
provide  to  farmers  and  ranchers  who 
utilize  organic  systems  of  production. 
For  example,  the  TSP  team  is  w'orking 
with  National  Headquarters  to  establish 
a  Memoranda  of  Understanding  for 
outreach,  training,  and  certification 
programs.  Additionally,  NRCS  has 
allocated  Environmental  Quality 
Incentives  Program  (EQIP)  funds  for  an 
Organic  Initiative.  The  Conservation 
Stewardship  Program  (CSP)  also 
addresses  the  needs  of  organic  farmers 
and  ranchers  by  identifying 
opportunities  for  enhancements  related 
to  organic  production. 

In  addition  to  the  EQIP  Organic 
Initiative  and  CSP  enhancements,  NRCS 


is  evaluating  its  conservation  practices 
to  increase  their  applicability  to  organic 
and  specialty  crop  systems.  On  June  12, 
2009,  NRCS  published  in  the  Federal 
Register  a  notice  regarding  the  results  of 
NRCS  compliance  with  section  1242(h) 
of  the  Food  Security  Act  of  1985,  and 
to  solicit  public  comment  about  how  to 
improve  agency  conservation  practice 
standards.  The  initial  public  comment 
period  closed  on  August  11,  2009,  but 
NRCS  re-opened  and  extended  the 
public  comment  period  to  September 
14,  2009,  to  ensure  the  agency  received 
comments  from  a  broad  segment  of  the 
agriculture  sector. 

Comment:  One  respondent 
recommended  against  providing  funds 
for  “cookie-cutter”  plans  or  other 
services. 

Response:  TSPs  are  required  to  offer 
producers  technical  services  that  meet 
NRCS  standards  and  specifications  for 
the  specific  natural  resource  needs  on  a 
particular  property.  Payment  rates 
reflect  the  complexity  of  the  technical 
services  to  be  provided. 

Outreach 

Comment:  Two  respondents  suggested 
NRCS  increase  its  outreach  to  smaller 
farm  operators  and  non-industrial 
private  landowners. 

Response:  Section  1244(a)(1) 
authorizes  NRCS  to  provide  incentives 
to  beginning  farmers,  socially 
disadvantaged  farmers,  limited  resource 
farmers,  and  Indian  tribes.  Under  this 
authority,  NRCS  has  established  ranking 
pools  through  its  conservation  programs 
to  encourage  wider  participation  by 
historically  underserved  producers.  No 
changes  were  made  in  response  to  this 
comment. 

Payments 

NRCS  received  10  comments  from  8 
respondents  regarding  TSP  payments. 

Comment:  One  respondent  indicated 
that  regional  consistency  does  not 
ensure  or  promote  fair  or  reasonable 
payment  rates,  and  NRCS  should  allow 
State  Conservationists  the  flexibility  to 
set  payment  rates. 

Response:  NRCS  did  not  make  any 
changes  in  response  to  this  comment 
because  there  are  already  policies  in 
place  which  allow  for  flexibility  within 
reasonable  limits.  The  State 
Conservationist  retains  the  authority  to 
establish  individual  rates  for  the  local 
area,  and  National  Headquarters  review's 
rates  for  consistency.  NRCS  is  cognizant 
that  where  two  States  provide  services 
to  a  common  watershed  or  region,  there 
should  be  consistency  for  payment  rates 
for  the  same  activity.  National 
Headquarters  can  identify  these 
differences  and  make  recommendations 


to  States,  but  will  not  dictate  that  the 
rates  be  the  same. 

Comment:  One  respondent  requested 
clarification  regarding  the  type  of 
circumstances  that  constituted  unusual 
conditions  or  unforeseen  circumstances 
that  would  justify  a  different  payment 
rate.  Three  respondents  requested 
clarification  whether  sensitive, 
endangered,  or  invasive  species  qualify 
as  unusual  conditions  or  unforeseen 
circumstances. 

Response:  Sensitive,  endangered,  or 
invasive  species  may  be  treated  as 
unusual  conditions  consistent  with 
other  resource  concerns.  On  a  case-by- 
case  basis,  in  response  to  unusual 
conditions  or  unforeseen  circumstances 
such  as  set  forth  in  §652.5(m)(2)(v), 
NRCS  may  adjust  payment  rates  to 
address  the  additional  costs  associated 
with  the  unusual  conditions  or 
unforeseen  circumstances.  No  changes 
were  made  in  response  to  these 
comments. 

Comment:  One  respondent  identified 
that  it  appears  reference  to  “not  to 
exceed  rates”  remains  in  the  regulation 
and  should  be  deleted. 

Response:  NRCS  intended  to  delete 
§  652. 5(k)  in  the  interim  final  rule. 
Consequently,  the  references  to  “not  to 
exceed  rates”  have  been  removed  from 
the  final  rule.  The  provisions  of 
§  652. 5(k)  regarding  establishing 
payment  rates  were  replaced  by 
§  652. 5(m)  of  the  interim  final  rule.  In 
this  final  rule,  the  provisions  of 
§  652. 5(m)  now  appears  as  §  652.5(1). 

Comment:  Two  respondents 
recommend  that  NRCS  consider  the 
equity  of  providing  different  levels  of 
assistance  to  competing  producers  and 
should  use  TSPs  to  promote  whole- 
operation,  multi-resource  conservation 
planning,  and  planning  that  addresses 
highest  resource  priorities  in  an  area. 

Response:  NRCS  implements  policy 
as  recommended  by  the  respondents. 
NRCS  promotes  whole  operation,  multi¬ 
resource  conservation  planning  and 
planning  that  addresses  the  highest 
resources.  Different  levels  of  assistance 
only  occur  when  there  are  differences  in 
local  cost  share  rates,  a  landowner 
qualifies  as  a  historically  underserved 
producer,  or  the  project  is  only  able  to 
address  one  resource  concern.  No 
changes  were  made  in  response  to  this 
comment. 

Comment:  Three  respondents 
proposed  that  States  establish  TSP 
payment  rates  which  capture  local 
market  conditions  and  maintain 
flexibility.  These  respondents  opposed 
setting  payment  rates  solely  for  hard 
deliverables,  expressing  that  this  would 
impede  conservation  program  delivery. 
The  respondents  offered  that  payments 
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based  on  the  level  of  service  will 
facilitate  the  acceleration  of  technical 
assistance. 

Response:  NRCS  bases  TSP  payments 
on  a  per  contract  basis  because  each 
situation  must  be  evaluated  on  the 
conservation  needs  for  that  situation. 
However,  NRCS  does  not  endorse 
establishing  payment  rates  based  solely 
on  a  set  of  deliverables  for  each 
situation.  NRCS  believes  that  the 
establishment  of  a  per/unit  rate  allows 
for  consistency  in  payment  rates,  while 
allowing  contracts  to  vary  based  on 
conservation  needs.  No  changes  were 
made  in  response  to  these  comments. 

Comment:  Several  respondents 
commented  upon  the  use  of  market  data 
in  the  establishment  of  payment  rates 
and  the  review  of  such  rates  by  National 
Headquarters.  In  particular,  one 
respondent  recommended  that  NRCS 
evaluate  the  basis  for  differentials 
reflected  in  market  data  before 
importing  data  as  the  basis  for  TSP 
rates.  Two  respondents  support  use  of 
common  guidelines  to  ensure 
consistency,  but  want  that  process  to 
allow  variation  among  States.  One 
respondent  recommended  NRCS 
undertake  a  comparison  of  overall  TSP 
costs  with  internal  costs  for  NRCS 
personnel.  Two  respondents  requested 
NRCS  review  and  approve  State 
payment  rates.  Two  individuals 
commented  on  the  use  of  procurement 
data  at  §  652.5(m)(2Kii),  and  cautioned 
that  the  use  of  procurement  data  should 
be  monitored  carefully.  In  particular, 
the  use  of  procurement  data  should 
include  all  data  related  to  a  Request  for 
Proposals  or  General  Services 
Administrate  procurement  schedule. 

The  respondents  indicated  that  the  use 
procurement  data  from  individual 
contracts  and  cooperative  agreements 
with  other  agencies  or  non¬ 
governmental  organizations  are  not 
representative  of  actual  costs  since  these 
entities  are  often  subsidized  from  other 
sources. 

Response:  Section  652.5(m)(2)(ii)  of 
the  TSP  regulation  indicates  that  the 
State  Conservationist  will  establish  TSP 
payment  rates  in  each  State  for  the 
various  categories  of  technical  services. 
State  Conservationists  determine  the 
rates  according  to  local  NRCS  cost  data, 
procurement  data,  and  market  data,  and 
have  the  authority  to  use  any 
procurement  (private  or  government) 
that  is  available  within  the  State.  NRCS 
does  not  wish  to  limit  consideration  to 
only  certain  forms  of  procurement. 

While  NRCS  recognizes  the  potential 
disparity  in  cost  information  gleaned 
from  various  sources,  procurement  data 
is  just  one  of  three  sources  of  data  that 
the  State  is  authorized  to  use  in  the 


development  of  the  payment  rate  for 
TSPs.  States  have  the  necessary 
flexihility  to  use  a  combination  of  all 
three  or  a  single  source  based  on  best 
obtainable  information. 

National  Headquarters  will  review 
and  approve  State  payment  rates  to 
ensure  consistency  where  similar 
resource  conditions  and  agricultural 
operations  exist.  Payment  rates  may 
vary  to  some  degree  between  or  within 
States  due  to  differences  in  State  laws, 
the  cost  of  doing  business,  competition, 
and  other  variables,  such  as  variations 
in  topography,  soil  type,  and  the 
presence  of  cultural  resources.  No 
changes  were  made  in  response  to  these 
comments. 

Procurement 

Comment:  One  respondent 
recommended  NRCS  utilize  all  available 
data  to  assess  the  unmet  need  for 
technical  services  and  training.  Two 
respondents  recommended  that  the 
Chief  provide  guidance  for  acceptable 
use  of  TSP  funds,  and  that  such  funds 
should  not  be  used  to  compensate  for 
State  budget  shortfalls. 

Response:  The  National  Headquarters 
TSP  team  uses  the  Performance  Results 
System  (PRS)  data  and  financial 
management  reporting  data  to  determine 
the  unmet  needs  for  technical  services. 
NRCS  has  incorporated  flexibility  into 
the  TSP  provisions  to  allow  State 
Conservationists  the  discretion  to 
determine  how  to  utilize  TSPs  to  meet 
the  technical  service  needs  of  the  State. 
The  funding  for  TSP  services  is  not  used 
for  State  USDA  employee 
compensation.  No  changes  were  made 
in  response  to  these  comments. 

Socially  Disadvantaged  Producers 

Comment:  One  respondent 
recommended  that  NRCS  assure  that 
there  are  adequate  numbers  of  staff  to 
service  needs  of  socially  disadvantaged 
producers  and  beginning  farmers  and 
ranchers,  and  that  the  performance 
review  system  incorporates  such.  The 
respondent  contends  that  because  EQIP 
and  CSP  have  targeted  percents  of 
financial  assistance  funding,  that  NRCS 
identify  targeted  percentage  of  technical 
assistance  funding  accordingly. 

Response:  Since  financial  assistance 
and  technical  assistance  funds  are 
allocated  proportionally,  the  amount  of 
funds  available  for  technical  services 
should  correspond  with  the  financial 
assistance  levels  allocated  to  socially 
disadvantaged  producers  and  beginning 
farmer  and  ranchers.  Therefore,  NRCS 
has  not  established  any  targets  for 
utilization  of  the  technical  assistance 
funds  or  TSP  participation.  No  changes 
were  made  in  response  to  this  comment. 


Summary  of  Changes  by  Section 
NRCS  confirms  the  changes  made  to 
the  TSP  regulations  by  the  January  16, 
2009,  interim  final  rule  except  for  minor 
adjustments  to  three  sections  as 
described  below  and  explained  in  the 
preamble.  Because  the  amendatory 
language  used  in  the  interim  final  rule 
has  created  confusion,  NRCS  is 
reprinting  subpart  A  with  the  identified 
changes  and  corrections  incorporated. 

Section  652.1 

In  this  final  rule,  NRCS  modifies 
paragraph  (b)  to  remove  the  limitation  to 
“where  there  is  a  direct  private  land 
benefit”  in  response  to  recent 
amendments  made  to  EQIP  that 
expanded  the  availability  of  program 
funding  to  public  lands  that  are  part  of 
a  producer’s  agricultural  operation. 
NRCS  also  clarifies  the  types  of 
activities  that  TSPs  may  provide  to 
participants  to  include  education  and 
outreach,  and  assistance  with  design 
implementation. 

Section  652.2 

NRCS  revises  the  definition  of 
“technical  services,”  removes  the 
redundant  definition  for  “technical 
services,”  and  adds  definitions  for  the 
terms  “conservation  plan”  and 
“conservation  activity  plan.” 

Section  652.5 

NRCS  removes  the  provisions  that 
referenced  “not-to-exceed”  rates  that 
were  contained  in  §  652. 5(k)  of  the 
interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  652 
Natural  resources,  soil  conservation, 
technical  assistance,  technical  service, 
water  resources. 

■  For  the  reasons  stated  in  this 
preamble,  NRCS  confirms  as  final,  the 
interim  rule  published  on  January  16, 
2009  (74  FR  2800)  and  further  amends 
part  652  of  Title  7  of  the  CFR  as  follows 

PART  652— TECHNICAL  SERVICE 
PROVIDER  ASSISTANCE 

■  1.  The  authority  citation  for  part  652 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3842. 

■  2.  Part  652  is  amended  by  revising 
Subpart  A  to  read  as  follows: 

Subpart  A — General  Provisions 

Sec. 

652.1  Auplicability. 

652.2  Definitions. 

652.3  Administration. 

652.4  Technical  service  standards. 

652.5  Participant  acquisition  of  technical 
services. 

652.6  Department  delivery  of  technical 
services. 
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652.7  Quality  assurance. 

Subpart  A — General  Provisions 

§652.1  Applicability. 

(a)  The  regulations  in  this  part  set 
forth  the  policies,  procedures,  and 
requirements  related  to  delivery  of 
technical  assistance  by  individuals  and 
entities  other  than  the  Department, 
hereinafter  referred  to  as  technical 
service  providers  (TSPs).  The  Food 
Security  Act  of  1985,  requires  the 
Secretary  to  deliver  technical  assistance 
to  eligible  participants  for 
implementation  of  its  Title  XII  Programs 
and  the  conservation  activities  in  the 
Agricultural  Management  Assistance 
Program,  7  U.S.C.  1524,  directly, 
through  an  agreement  with  a  third  party 
provider,  or  at  the  option  of  the 
producer  through  payment  to  the 
producer  for  an  approved  third  party 
provider.  This  regulation  defines  how  a 
participant  acquires  technical  service 
from  a  third  party  TSP,  sets  forth  a 
certification  and  decertification  process, 
and  establishes  a  method  to  make 
payments  for  technical  services. 

(b)  TSPs  may  provide  technical 
services  to  eligible  participants  in 
conservation  planning,  education  and 
outreach,  and  assistance  with  design 
and  implementation  of  conservation 
practices  applied  on  private  land, 

Indian  land,  or  where  allowed  by 
conservation  program  rules  on  public 
land. 

(c)  The  Chief  may  implement  this  part 
in  any  of  the  50  States,  District  of 
Columbia,  Commonwealth  of  Puerto 
Rico,  Guam,  Virgin  Islands,  American 
Samoa,  and  the  Commonwealth  of  the 
Northern  Marianna  Islands. 

§652.2  Definitions. 

The  following  definitions  apply  to 
this  part  and  all  documents  issued  in 
accordance  with  this  part,  unless 
specified  otherwise: 

Approved  list  means  the  list  of 
individuals,  private  sector  entities,  or 
public  agencies  certified  by  the  Natural 
Resources  Conservation  Service  (NRCS) 
to  provide  technical  services  to  a 
participant. 

Certification  means  the  action  taken 
by  NRCS  to  approve: 

(1)  An  individual  as  meeting  the 
minimum  NRCS  criteria  for  providing 
technical  service  for  conservation 
planning  or  a  specific  conservation 
practice  or  system. 

(2)  An  entity  or  public  agency  having 
an  employee  or  employees  that  meet  the 
minimum  NRCS  criteria  for  providing 
technical  service  for  conservation 
planning  or  a  specific  conservation 
practice  or  system. 


Chief  means  the  Chief  of  NRCS  or 
designee. 

Conservation  activity  plan  means  the 
conservation  practices  associated  with 
plan  development  as  authorized  under 
the  Food,  Conservation,  and  Energy  Act 
of  2008  (2008  Act). 

Conservation  plan  means  a  record  of 
the  client’s  decisions  and  supporting 
information  for  treatment  of  a  land  unit 
or  water  as  a  result  of  the  planning 
process  that  meets  the  Field  Office 
Technical  Guide  quality  criteria  for  each 
natural  resource  (soil,  water,  air,  plants, 
and  animals),  and  takes  into  account 
economic  and  social  considerations. 

The  plan  describes  the  schedule  of 
operations  and  activities  needed  to 
solve  identified  natural  resource 
problems  and  takes  advantage  of 
opportunities  at  a  conservation 
management  system  level.  The  needs  of 
the  client,  the  resources,  and  Federal, 
State,  and  local  requirements  will  be 
met. 

Conservation  practice  means  a 
specified  treatment,  such  as  a  structural 
or  vegetative  practice,  or  a  land 
management  practice  that  is  planned 
and  applied  according  to  NRCS 
standards  and  specifications. 

Contribution  agreement  means  the 
instrument  used  to  acquire  technical 
services  under  the  authority  of  7  U.S.C. 
6962a. 

Cooperative  agreement  means  the 
same  as  defined  in  the  Federal  Grants 
and  Cooperative  Agreement  Act,  31 
U.S.C.  6301  et  seq. 

Department  means  the  NRCS,  the 
Farm  Service  Agency,  or  any  other 
agency  or  instrumentality  of  the 
Department  of  Agriculture  (USDA)  that 
is  assigned  responsibility  for  all  or  a 
part  of  a  conservation  program  subject 
to  this  part. 

Eligible  Participant  means  a  producer, 
landowner,  or  entity  that  is  participating 
in,  or  seeking  to  participate  in,  a 
conservation  program  covered  by  this 
rule  in  which  the  producer,  landowner, 
or  entity  is  otherwise  eligible  to 
participate. 

Entity  means  a  corporation,  joint  stock 
company,  association,  cooperative, 
limited  partnership,  limited  liability 
partnership,  limited  liability  company, 
nonprofit  organization,  a  member  of  a 
joint  venture,  or  a  member  of  a  similar 
organization. 

Indian  land  means  all  lands  held  in 
trust  by  the  United  States  for  individual 
Indians  or  tribes,  or  all  lands,  titles  to 
which  are  held  by  individual  Indians  or 
tribes,  subject  to  Federal  restrictions 
against  alienation  or  encumbrance,  or 
all  lands  which  are  subject  to  the  rights 
of  use,  occupancy,  and  benefit  of  certain 
tribes.  The  term  Indian  land  also,, 


includes  land  for  which  the  title  is  held 
in  fee  status  by  Indian  tribes  and  the 
United  States  Government-owned  land 
under  the  Bureau  of  Indian  Affairs 
jurisdiction. 

Procurement  contract  means  the  same 
as  the  term  “contract”  means  under  the 
Federal  Grants  and  Cooperative 
Agreement  Act,  31  U.S.C.  6301  et  seq. 

Program  Contract  means  the 
document  that  specifies  the  rights  and 
obligations  of  any  individual  or  entity 
that  has  been  accepted  for  participation 
in  a  program  authorized  under  Title  XII 
of  the  Food  Security  Act  of  1985,  or  the 
Agricultural  Management  Assistance 
Program,  authorized  under  7  U.S.C. 

1524. 

Public  agency  means  a  unit  or 
subdivision  of  Federal,  State,  local,  or 
tribal  government  other  than  the 
Department. 

Recommending  organization  means  a 
professional  organization,  association, 
licensing  board,  or  similar  organization 
with  which  NRCS  has  entered  into  an 
agreement  to  recommend  qualified 
individuals  for  NRCS  certification  as 
TSPs  for  specific  technical  services. 

Secretary  means  the  Secretary  of  the 
Department  of  Agriculture. 

State  Conservationist  means  the 
NRCS  employee  authorized  to  direct 
and  supervise  NRCS  activities  in  a  State, 
Caribbean  Area,  or  Pacific  Basin  Area. 

Technical  Service  Contract  means  a 
document  that  specifies  the  rights  and 
obligations  of  an  eligible  participant  to 
obtain  technical  services  from  a  TSP  ' 
where  the  eligible  participant  will  not 
receive  financial  assistance  for  the 
implementation  of  the  practice  paid  for 
in  the  technical  service  contract  through 
participation  in  a  Title  XII  conservation 
program  or  the  Agricultural 
Management  Assistance  Program,  7 
U.S.C.  1524. 

Technical  service  means  the  technical 
assistance  provided  by  TSPs,  including 
conservation  planning;  education  and 
outreach;  and  the  design,  installation, 
and  check-out  of  approved  conservation 
practices. 

Technical  service  provider  means  an 
individual,  entity,  or  public  agency 
either: 

(1)  Certified  by  NRCS^  and  placed  on 
the  approved  list  to  provide  technical 
services  to  participants;  or 

(2)  Selected  by  the  Department  to 
assist  the  Department  in  the 
implementation  of  conservation 
programs  covered  by  this  part  through  a 
procurement  contract,  contribution 
agreement,  or  cooperative  agreement 
with  the  Department. 

Written  agreement  meajjs  the 
document  , ^at  specifies  tbe  rights  and 
obligations  of  any  individual  or  entity 
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that  has  been  authorized  hy  NRCS  to 
receive  conservation  planning 
assistance  without  having  a  program 
contract. 

§652.3  Administration. 

(a)  As  provided  in  this  part,  the 
Department  will  provide  technical 
assistance  to  participants  directly,  or  at 
the  option  of  the  participant,  through  a 
TSP  in  accordance  with  the 
requirements  of  this  part. 

(b)  The  Chief  of  NRCS  will  direct  and 
supervise  the  administration  of  the 
regulations  in  this  part. 

(c)  NRCS  will: 

(1)  Provide  overall  leadership  and 
management  for  the  development  and 
administration  of  a  TSP  process; 

(2)  Consult  with  the  Farm  Service 
Agency  and  other  appropriate  agencies 
and  entities  concerning  the'availability 
and  utilization  of  TSPs  and  the 
implementation  of  technical  service; 

(3)  Establish  policies,  procedures, 
guidance,  and  criteria  for  certification, 
recertification,  decertification, 
certification  renewal,  and 
implementation  of  the  use  of  TSPs; 

(4)  Provide  training  to  ensure  that 
persons  meet  the  certification  criteria 
for  certain  technical  expertise  when 
there  is  a  lack  of  training  resources  or 
market  outside  the  agency  for  such 
technical  expertise.  However,  any 
training  provided  by  the  Department 
will  be  limited  to  training  about 
Department  regulations,  policies, 
procedures,  processes,  and  business  and 
technical  tools  unique  to  NRCS;  and 

(5)  Establish  a  process  for  verifying 
information  provided  to  NRCS  under 
this  part. 

(d)  The  Department  will  not  make 
payments  under  a  program  contract  or 
written  agreement  with  a  participant  for 
technical  services  provided  by  a  TSP 
unless  the  TSP  is  certified  by  NRCS  for 
the  services  provided  and  is  identified 
on  the  approved  list. 

(e)  The  Department  may  enter  into 
procurement  contracts,  contribution 
agreements,  cooperative  agreements,  or 
other  appropriate  instruments  to  assist 
the  Department  in  providing  technical 
assistance  when  implementing 
conservation  programs  covered  by  this 
part.  The  Department  will  ensure  that  ' 
such  instruments  contain  the 
qualification  and  performance  criteria 
necessary  to  ensure  quality 
implementation  of  the  goals  and 
objectives  of  these  conservation 
programs;  therefore,  when  the 
Department  obtains  assistance  from  a 
TSP  in  this  manner,  the  TSP  is 
authorized  to  provide  technical  services 
and  receive  payment  even  if  such  TSP 
is  not  certified  in  accordance  with 


subpart  B,  nor  identified  on  the 
approved  list. 

(f)  When  a  participant  acquires 
technical  services  from  a  TSP,  the 
Department  is  not  a  party  to  the 
agreement  between  the  participant  and 
the  TSP.  To  ensurnthat  quality 
implementation  of  the  goals  and 
objectives  of  the  conservation  programs 
are  met,  the  TSP  must  be  certified  by 
NRCS  in  accordance  with  subpart  B  of 
this  part  and  identified  on  the  approved 
list.  Upon  request  of  NRCS,  TSPs  are 
required  to  submit  copies  of  all 
transcripts,  licensing,  and  certification 
documentation. 

§652.4  Technical  service  standards. 

(a)  All  technical  services  provided  by 
TSPs  must  meet  USDA  standards  and 
specifications  as  set  forth  in 
Departmental  manuals,  handbooks, 
guides,  and  other  references  for  soils 
mapping  and  natural  resources 
information,  conservation  planning, 
conservation  practice  application,  and 
other  areas  of  technical  assistance. 

(b)  The  Department  will  only  pay  a 
participant  for  technical  services 
provided  in  accordance  with  established 
NRCS  standards,  specifications,  and 
requirements.  The  Department  must 
approve  all  new  technologies  and 
innovative  practices,  including  interim 
standards  and  specifications,  prior  to  a 
TSP  initiating  technical  services  for 
those  technologies  and  practices. 

(c)  A  TSP  must  assume  responsibility 
in  writing  for  the  particular  technical 
services  provided.  Technical  services 
provided  by  the  TSP  must: 

(1)  Comply  with  all  applicable 
Federal,  State,  tribal,  and  local  laws  and 
requirements; 

(2)  Meet  applicable  Department 
standards,  specifications,  and  program 
requirements; 

(3)  Be  consistent  with  the  particular 
conservation  program  goals  and 
objectives  for  which  the  program 
contract  was  entered  into  by  the 
Department  and  the  participant;  and 

(4)  Incorporate  alternatives  that  are 
both  cost  effective  and  appropriate  to 
address  the  resource  issues. 
Conservation  alternatives  will  meet  the 
objectives  for  the  program  and 
participant  to  whom  assistance  is 
provided. 

(d)  TSPs  are  responsible  for  the 
technical  services  provided,  including 
any  costs,  damages,  claims,  liabilities, 
and  judgments  arising  from  past, 
present,  and  future  negligent  or 
wrongful  acts  or  omissions  of  the  TSP 
in  connection  with  the  technical  seryice 
provided. 

(e)  The  Department  will  not  be  in 
breach  of  any  program  contract  or 


written  agreement  if  it  fails  to 
implement  conservation  plans  or 
practices  or  make  payment  for 
conservation  plans  or  practices  resulting 
from  technical  services  that  do  not  meet 
USDA  standards  and  specifications  or 
are  not  consistent  with  program 
requirements. 

(f)  The  participant  is  responsible  for 
complying  with  the  terms  and 
conditions  of  the  program  contract  or 
writtfen  agreement,  which  includes 
meeting  USDA  technical  standards  and 
specifications  for  any  technical  services 
provided  by  a  TSP. 

(g)  The  TSP  will  report  in  the  NRCS 
conservation  accomplishment  tracking 
system  the  appropriate  data  elements 
associated  with  the  technical  services 
provided  to  the  Department  or 
participant. 

(h)  To  the  extent  allowed  under  State 
or  tribal  law,  TSPs  may  utilize  the 
services  of  subcontractors  to  provide  ^ 
specific  technical  services  or  expertise 
needed  by  the  TSP,  provided  that  the 
subcontractors  are  certified  by  NRCS  in 
accordance  with  this  part  for  the 
particular  technical  services  to  be 
provided  and  the  technical  services  are 
provided  in  terms  of  their  Certification 
Agreement.  Payments  will  not  be  made 
for  any  technical  services  provided  by 
uncertified  subcontractors,  except  when 
such  technical  services  are  provided 
under  the  provisions  of  a  procurement 
contract,  cooperative  agreement,  or 
contribution  agreement  with  the  NRCS. 

§  652.5  Participant  acquisition  of  technical 
services. 

(a)  Participants  may  obtain  technical 
assistance  directly  from  the  Department 
or,  when  available,  from  a  TSP. 

(b)  To  acquire  technical  assistance 
directly  from  the  Department, 
participants  should  contact  their  local 
USDA  Service  Center. 

(c)  To  acquire  technical  services  from 
a  TSP,  participants  must: 

(1)  Enter  into  and  comply  with  a 
program  contract  or  a  written  agreement 
prior  to  acquiring  technical  services: 
and 

(2)  Select  a  certified  TSP  from  the 
approved  list  of  TSPs. 

(d)  The  Department  may  approve 
written  agreements  for  technical 
assistance  prior  to  program  participation 
based  on  available  funding  and  natural 
resource  priorities  as  identified  by  the 
State  Conservationist. 

(e)  The  technical  assistance  indicated 
in  paragraph  (d)  may  include  the 
development  of  conservation  plans  or 
activity  plans  suitable  for  subsequent 
incorporation  into  a  program  contract. 

(f)  The  Department  may  make 
payment  to  eligible  participants  who 
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have  a  technical  service  contract  and  ■  ' 
utilize  it  for  technical  assistance  from  a 
TSP. 

(g)  The  Department  will  identify  in 
the  particular  program  contract  or 
written  agreement  the  payment 
provisions  for  TSPs  hired  directly  by  the 
participant. 

(h)  To  obtain  payment  for  technical 
services,  participants  must  submit  to  the 
Department  valid  invoices,  supporting 
documentation,  and  requests  for 
payment.  The  Department  will  issue 
payment  within  30  days  of  receiving 
these  items.  The  Department  may  pay  a 
participant  for  some  or  all  of  the  costs 
associated  with  the  technical  services 
provided  by  a  TSP  hired  by  the 
participant,  or  upon  receipt  of  an 
assignment  of  payment  from  the 
participant,  make  payment  directlv  to 
the  TSP. 

(i)  Participants  murt  authorize  in 
writing  to  the  Department  the  disclosure 
of  their  records  on  file  with  the 
Department  that  they  wish  to  make 
available  to  specific  TSPs. 

(j)  Payments  for  technical  services 
will  be  made  only  one  time  for  the  same 
technical  service  provided  unless,  as 
determined  by  the  Department,  the 
emergence  of  new  technologies  or  major 
changes  in  the  participant’s  farming  or 
ranching  operations  necessitate  the  need 
for  additional  technical  services. 

(k)  The  Department  will  ftot  make 
payment  for  activities  or  services  that 
are  customarily  provided  at  no  cost  by 
a  TSP  to  a  participant  as  determined  by 
the  State  Conservationist. 

(l)  Payment  rates  for  technical 
services  acquired  by  participants. 

(1)  NRCS  will  calculate  TSP  payment 
rates  for  technical  services  using 
national,  regional,  and  locally 
determined  price  data. 

(2)  Establishing  TSP  payment  rates. 

(i)  NRCS  will  establish  guidelines  to 
analyze  the  local  pricing  information 
using  a  standardized  method. 

(ii)  The  State  Conservationist  will 
establish  TSP  payment  rates  in  each 
State  for  the  various  categories  of 
technical  services.  The  State 
Conservationist  will  determine  the  rates 
according  to  local  NRCS  cost  data, 
procurement  data,  and  market  data. 

(iii)  National  Headquarters  will 
review  and  approve  State  payment  rates 
to  ensure  consistency  where  similar 
resource  conditions  and  agricultural 
operations  exist.  Payment  rates  may 
vary  to  some  degree  between  or  within 
States  due  to  differences  in  State  laws, 
the  cost  of  doing  business,  competition, 
and  other  variables. 

(iv)  National  Headquarters  and  State 
levels  will  review  payment  rates 
annually  or  more  frequently,  as  needed. 


and  adjust  the  rates  based  upon  data 
from  existing  procurement  contracts. 
Federal  cost  rates,  and  other  appropriate 
sources. 

(v)  NRCS  may  adjust  payment  rates, 
as  needed,  on  a  case-by-case  basis  in 
response  to  unusual  conditions  or 
unforeseen  circumstances  in  delivering 
technical  services  such  as  highly 
complex  technical  situations, 
emergency  conditions,  serious  threats  to 
human  health  or  the  environment,  or 
major  resource  limitations.  In  these 
cases,  NRCS  will  set  a  case-specific  TSP 
payment  rate  based  on  the  Department’s 
determination  of  the  scope,  magnitude, 
and  timeliness  of  the  technical  services 
needed. 

§  652.6  Department  delivery  of  technical 
services. 

(a)  The  Department  may  enter  into  a 
procurement  contract,  contribution 
agreement,  cooperative  agreement,  or 
other  appropriate  instrument  to  assist 
the  Department  in  providing  technical 
assistance  when  implementing  the 
conservation  programs  covered  by  this 
part. 

(b)  The  Department  may  enter  into  a 
procurement  contract,  contribution 
agreement,  cooperative  agreement,  or 
other  appropriate  instrument  with  TSPs 
to  provide  related  technical  assistance 
services  that  accelerate  conservation 
program  delivery.  Related  technical 
assistance  services  may  include 
activities  or  services  that  facilitate  the 
development,  processing,  or 
implementation  of  a  program  contract, 
such  as  recording  conservation  planning 
decisions  and  specifications. 

(c)  NRCS  may  enter  into  agreements 
with  other  agencies  or  with  a  non- 
Federal  entity  to  provide  technical 
services  to  eligible  participants. 

(d)  The  Department  will  ensure  that 
such  legal  instruments  contain 
qualification  and  performance  criteria 
necessary  to  ensure  quality 
implementation  of  these  conservation 
programs.  When  the  Department  obtains 
assistance  from  a  TSP  through  a 
procurement  contract,  contribution 
agreement,  cooperative  agreement,  or 
other  similar  instrument,  the  TSP  is 
authorized  to  provide  technical  services 
and  receive  payment  even  if  such  TSP 
is  not  certified  in  accordance  with 
subpart  B  of  this  part  nor  identified  on 
the  approved  list. 

(e)  The  Department  will  implement 
procurement  contracts,  contribution 
agreements,  cooperative  agreements, 
and  other  appropriate  instruments  in 
accordance  with  applicable  Federal 
acquisition  or  USDA  Federal  assistance 
rules  and  requirements  for  competency, 
quality,  and  selection,  as  appropriate. 


Any  contract,  contribution  agreement, 
cooperative  agreement,  or  other 
appropriate  instrument  entered  into 
under  this  section  will  be  for  a 
minimum  of  one  year,  will  not  exceed 
3  years  in  duration,  and  may  be 
renewed  upon  mutual  agreement  of  the 
parties. 

(f)  A  TSP  may  not  receive  payment 
twice  for  the  same  technical  service, 
such  as  once  from  a  participant  through 
a  program  contract  or  written  agreement 
and  then  again  through  a  separate 
contract  or  agreement  made  directly 
with  the  Department. 

(g)  The  Department  will,  to  the  extent 
practicable,  ensure  that  the  amounts 
paid  for  technical  service  under  this 
part  are  consistent  across  conservation 
program  areas,  unless  specific 
conservation  program  requirements 
include  additional  tasks. 

§  652.7  Quality  assurance. 

(a)  NRCS  will  review,  in  consultation 
with  the  Farm  Service  Agency,  as 
appropriate,  the  quality  of  the  technical 
services  provided  by  TSPs.  As  a 
requirement  of  certification,  TSPs  must 
develop  and  maintain  documentation  in 
accordance  with  Departmental  manuals, 
handbooks,  and  technical  guidance  for 
the  technical  services  provided,  and 
provide  this  documentation  to  NRCS 
and  the  participant  when  the  particular 
technical  service  is  completed.  NRCS 
may  utilize  information  obtained 
through  its  quality  assurance  process, 
documentation  submitted  by  the  TSP, 
and  other  relevant  information  in 
determining  how  to  improve  the  quality 
of  technical  service,  as  well  as 
determining  whether  to  decertify  a  TSP 
under  subpart  C  of  this  part.  ' 

(b)  Upon  discovery  of  a  deficiency  in 
the  provision  of  technical  service 
through  its  quality  assurance  process  or 
other  means,  NRCS  will,  to  the  greatest 
extent  practicable,  send  a  notice  to  the 
TSP  detailing  the  deficiency  and 
requesting  remedial  action  by  the  TSP. 
Failure  by  the  TSP  to  promptly  remedy 
the  deficiency,  or  the  occurrence  of 
repeated  deficiencies  in  providing 
technical  services,  may  trigger  the 
decertification  process  set  forth  in 
subpart  C  of  this  part.  A  failure  by  NRCS 
to  identify  a  deficiency  does  not  affect 
any  action  under  the  decertification 
process.  TSPs  are  solely  responsible  for 
providing  technical  services  that  meet 
all  NRCS  standards  and  specifications. 
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Signed  this  4th  day  of  February,  2010,  in 
Washington,  DC. 

Dave  White, 

Chief,  Natural  Resources  Conservation 
Service. 

[FR  Doc.  2010-2814  Filed  2-11-10;  8:45  am] 

BILLING  CODE  3410-16-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2009-061 3;  Directorate 
Identifier  2009-NM-013-AD;  Amendment 
39-16195;  AD  2010-04-02} 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A31 0-221,  -222,  -322,  -324,  and  -325 
Airplanes,  and  Model  A300  B4-620, 
B4-622,  B4-622R,  and  F4-622R 
Airplanes,  Equipped  With  Pratt  & 
Whitney  PW4000  or  JT9D-7R4  Series 
Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  AD  results 
from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

During  the  year  2000,  life  extension 
exercise  programs  were  launched  for  Airbus 
A310  and  A300— 600  aircraft.  Certification  of 
Extended  Service  Goal  (ESG)  is  based  on 
analysis,  except  for  fan  cowl  and  thrust 
reverser  (T/R)  latches,  which  are  always 
certified  by  tests. 

*  *  *  testing  of  the  T/R  door  centre  latch 
has  shown  that  this  does  not  meet  the 
requirements  for  ESG. 

*  *  *  *  * 

The  unsafe  condition  is  possible  failure 
of  the  T/R  latch  and  detachment  of  the 
T/R  from  the  airplane,  which  could 
result  in  structural  damage  and 
consequent  reduced  controllability  of 
the  airplane.  We  are  issuing  this  AD  to 
require  actions  to  correct  the  unsafe 
condition  on  these  products. 

DATES:  This  AD  becomes  effective 
March  19,  2010. 

/  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the  AD 
as  of  March  19,  2010. 

ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 


www.regulations.gov  or  in  person  at  the 
U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  Wl 2-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  227-2125;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  July  16,  2009  (74  FR  34516). 
That  NPRM  proposed  to  correct  an 
unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

During  the  year  2000,  life  extension 
exercise  programs  were  launched  for  Airbus 
A310  and  A300-600  aircraft.  Certification  of 
Extended  Service  Goal  (ESG)  is  based  on 
analysis,  except  for  fan  cowl  and  thrust 
reverser  (T/R)  latches,  which  are  always 
certified  by  tests. 

Currently,  the  Airworthiness  Limitation 
Item  (ALI)  task  54-50-28  for  engine  pylon  T/ 
R  hinges  requires  inspection  every  1 ,200 
Flight  Cycles  (FC).  An  analysis  performed  by 
Airbus  shows  that  forward  and  aft  T/R  door 
latches  have  been  demonstrated  successful 
for  ESG,  with  inspection  task  every  1,200  FC. 
However,  testing  of  the  T/R  door  centre  latch 
has  shown  that  this  does  not  meet  the 
requirements  for  ESG. 

For  the  reason  described  above,  this  EASA 
AD  requires  the  replacement  of  the  T/R 
centre  latches  with  serialized  latches  on  LH 
[left  hand]  and  RH  [right  hand)  engines  and 
repetitive  [detailed]  inspections  [for  cracking] 
of  the  serialized  latches.  In  addition,  this  AD 
introduces  a  life  limit  of  18,000  FC  for  the 
serialised  centre  latches. 

The  unsafe  condition  is  possible  failure 
of  the  T/R  latch  and  detachment  of  the 
T/R  from  the  airplane,  which  could 
result  in  structural  damage  and 
consequent  reduced  controllability  of 
the  airplane.  The  corrective  action 
includes  replacing  the  T/R  latch  if  any 
surface  crack  is  found  during  any 
inspection.  You  may  obtain  further 
information  by  examining  the  MCAI  in 
the  AD  docket. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
considered  the  comments  received. 

Support  for  the  NPRM 

FedEx  Express  has  no  objections  or 
comments  on  the  content  or  technical 
details  of  the  NPRM. 


Request  To  Reduce  Applicability 

Airbus  asks  that  Model  A300  F4-605R 
airplanes  be  removed  from  the 
applicability  specified  in  the  NPRM. 
Airbus  states  that  these  airplanes  are 
equipped  with  General  Electric  CF6- 
80C2A5  or  CF6-80C2A5F  engines. 

We  agree  with  Airbus  for  the  reasons 
provided.  The  actions  required  by  this 
AD  are  noT  applicable  to  Model  A300 
F4-605R  airplanes  and  the  MCAI  does 
not  refer  to  this  model;  therefore,  we 
have  removed  that  model  from  the 
applicability  of  this  AD. 

Request  To  Add  a  Note 

Airbus  also  recommends  that  we 
include  a  note  after  paragraph  (f)(2)  of 
the  NPRM  that  specifies  that 
accomplishing  ALI  Task  54-50-28, 
which  pertains  to  a  detailed  inspection 
of  the  engine  cowl  hinge  fittings  LH/RH, 
can  be  done  when  complying  with  the 
inspections  required  by  paragraph  (f)(2) 
of  the  AD. 

We  agree  with  the  recommendation 
from  Airbus.  While  not  mandatory, 
performing  the  specified  ALI  task  at  the 
same  time  as  the  inspection  required  by 
paragraph  (f)(2)  of  this  AD'would  be  of 
benefit  to  operators  and  would  help  to 
maintain  an  acceptable  level  of  safety  on 
the  airplanes.  We  have  added  a  new 
Note  1  to  this  AD  (and  renumbered 
subsequent  notes)  to  include  this 
recommendation. 

Explanation  of  Clarification  Made  to 
the  Service  Bulletin  References 

In  paragraph  (f)(2)  of  the  NPRM,  we 
refer  to  Airbus  Mandatory  Service 
Bulletins  A300-78-6029  and  A310-78- 
2030,  both  including  Appendix  1,  both 
dated  October  3,  2008,  as  the 
appropriate  sources  of  service 
information  for  doing  the  inspection. 
However,  the  Accomplishment 
Instructions  of  those  service  bulletins  do 
not  contain  procedures  for  doing  the 
inspection,  and  the  Pratt  &  Whitney 
service  bulletins  that  contain  the 
inspection  procedures  are  referred  to 
only  in  the  Reason  section  of  the  Airbus 
service  bulletins.  Therefore,  for 
clarification,  we  have  referenced  liratt  & 
Whitney  Service  Bulletins  PW4NAC  78- 
113  and  PW7R4  78-182,  both  dated 
August  15,  2005;  in  paragraph  (f)(2)  of 
this  AD  as  the  appropriate  sources  of 
service  information  for  doing  the 
inspection. 

Explanation  of  Clarification  Made  to 
the  NPRM 

We  have  clarified  the  inspection 
requirement  contained  in  the  NPRM. 
Whereas  the  NPRM  specifies  an 
“inspection,”  we  have  revised  this  AD  to 
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clarify  that  our  intent  is  to  require  a 
detailed  inspection. 

Conclusion 

We  reviewed  the  available  data, 
including  the  comments  received,  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
with  the  changes  described  previously. 
We  determined  that  these  changes  will 
not  increase  the  economic  burden  on 
any  operator  or  increase  the  scope  of  the 
AD. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  required  different 
actions  in  this  AD  from  those  in  the 
MCAI  in  order  to  follow  our  FAA 
policies.  Any  such  differences  are 
highlighted  in  a  Note  within  the  AD. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
47  products  of  U.S.  registry.  We  also 
estimate  that  it  will  take  about  30  work- 
hours  per  product  to  comply  with  the 
basic  requirements  of  this  AD.  The 
average  labor  rate  is  $80  per  work-hour. 
Required  parts  will  cost  about  $6,442 
per  product.  Where  the  service 
information  lists  required  parts  costs 
that  are  covered  under  warranty,  we 
have  assumed  that  there  will  be  no 
charge  for  these  parts.  As  we  do  not 
control  warranty  coverage  for  affected 
parties,  some  parties  may  incur  costs 
higher  than  estimated  here.  Based  on 
these  figures,  we  estimate  the  cost  of 
this  AD  to  the  U.S.  operators  to  be 
$415,574,  or  $8,842  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII; 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 


for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  3  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.reguIations.gov;  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  the  NPRM,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  office  (telephone 
(800)  647-5527)  is  in  the  ADDRESSES 
section.  Comments  will  be  available  in 
the  AD  docket  shortly  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2010-04-02  Airbus:  Amendment  39-16195. 
Docket  No.  FAA-2009-0613:  Directorate 
Identifier  2009-NM-013-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  March  19,  2010. 

Affected  ADs 

(b)  None.  • 

Applicability 

(c)  This  AD  applies  to  Airbus  Model  A310- 
221,  -222,  -322,  -324,  and  -325  airplanes, 
and  Model  A300  B4-620,  B4-622,  B4-622R, 
and  F4-622R  airplanes,  all  serial  numbers; 
certificated  in  any  category;  equipped  with 
Pratt  &  Whitney  PW4000  or  JT9D-7R4  series 
engines. 

Subject 

(d)  Air  Transport  Association  (ATA)  of 
America  Code  78:  Engine  exhaust. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

During  the  year  2000,  life  extension 
exercise  programs  were  launched  for  Airbus 
A3 10  and  A300-600  aircraft.  Certification  of 
Extended  Service  Goal  (ESG)  is  based  on 
analysis,  except  for  fan  cowl  and  thrust 
reverser  (T/R)  latches,  which  are  always 
certified  by  tests. 

Gurrently,  tbe  Airworthiness  Limitation 
Item  (ALI)  task  54-50-28  for  engine  pylon 
T/R  hinges  requires  inspection  every  1,200 
Flight  Cycles  (FC).  An  analysis  performed  by 
Airbus  shows  that  forward  and  aft  T/R  door 
latches  have  been  demonstrated  successful 
for  ESG,  with  inspection  task  every  1,200  FC. 
However,  testing  of  the  T/R  door  centre  latch 
has  shown  that  this  does  not  meet  the 
requirements  for  ESG. 

For  the  reason  described  above,  this  EASA 
AD  requires  the  replacement  of  the  T/R 
centre  latches  with  serialized  latches  oft  LH 
[left  hand]  and  RH  [right  hand]  engines  and 
repetitive  [detailed]  inspections  [for  cracking] 
of  the  serialized  latches.  In  addition,  this  AD 
introduces  a  life  limit  of  18,000  FC  for  the 
serialized  centre  latches. 

The  unsafe  condition  is  possible  failure  of 
the  T/R  latch  and  detachment  of  the  T/R  fi'om 
the  airplane,  which  could  result  in  structural 
damage  and  consequent  reduced 
controllability  of  the  airplane.  The  corrective 
action  includes  replacing  the  T/R  latch  if  any 
surface  crack  is  found  during  any  inspection. 

Actions  and  Compliance 

(f)  Unless  already  done,  do  the  following 
actions. 

(1)  Before  the  accumulation  of  30,000  total 
flight  cycles  since  first  flight  of  the  airplane, 
or  within  1,200  flight  cycles  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Replace  the  non-serialized  T/R  center 
latch  LH  (left  hand)  and  RH  (right  hand) 
sides,  having  part  number  (P/N)  221D0029- 
11  and  P/N  221D0029— 13,  with  a  serialized 
T/R  center  latch  having  P/N  221D0029-15  in 
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accordance  with  the  Accomplishment 
Instructions  of  Airbus  Mandatory  Service 
Bulletin  A300-78-6029  (for  Model  A300  B4- 
620,  B4-622,  B4-622R,  and  F4-b22R 
airplanes)  or  A3 10-78-2030  (for  Model 
A310-221,  -222,  -322,  -324,  and  -325 
airplanes),  both  including  Appendix  1,  both 
dated  October  3,  2008. 

(2)  Within  1,200  flight  cycles  after 
accomplishing  the  replacement  required  by 
paragraph  (f)(1)  of  this  AD:  Perform  a 
detcdled  inspection  for  surface  cracking  of  the 
T/R  center  serialized  latches  having  P/N 
221D0029-15,  in  accordance  with  the 
Accomplishment  Instructions  of  Pratt 
&Whitney  Service  Bulletins  PW4NAC  78-113 
(for  airplanes  equipped  Pratt  &  Whitney 
PW4000  series  engines)  and  PW7R4  78-182 
(for  airplanes  equipped  yT9D-7R4  series 
engines),  both  dated  August  15,  2005;  as 
applicable.  If  any  crack  is  found,  before 
further  flight,  replace  the  serialized  T/R 
center  latch  with  a  new  serialized  T/R  center 
latch  in  accordance  with  the 
Accomplishment  Instructions  of  Airbus 
Mandatory  Service  Bulletin  A300-78-6029 
or  A310-78-2030,  both  including  Appendix 
1,  both  dated  October  3,  2008;  as  applicable. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  1,200  flight  cycles. 

Note  1:  Concurrent  accomplishment  of  the 
inspections  required  by  paragraph  (f)(2)  of 
this  AD,  with  the  inspections  for  engine 
pylon  T/R  hinges  specified  by  ALI  Task  54- 
50-28,  is  recommended. 


(3)  Before  the  accumulation  of  18,000  total 
flight  cycles  since  accomplishing  the  most 
recent  replacement  required  by  paragraph 

(f)(1)  or  (f)(2)  of  this  AD:  Replace  the 
serialized  T/R  center  latch  having  P/N 
221D0029-15  with  a  new  serialized  T/R 
center  latch  having  P/N  221D0029-15  in 
accordance  with  the  Accomplishment 
Instructions  of  Airbus  Mandatory  Service 
Bulletin  A300-78-6029  (for  Model  A300  B4- 
620,  B4-622,  B4-622R,  and  F4-622R)  or 
A310-78-2030  (for  Model  A310-221,  -222, 
-322,  —324,  and  —325  airplanes),  both 
including  Appendix  1,  both  dated  October  3, 
2008.  Replacement  of  the  center  latches  does 
not  constitute  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(f)(2)  of  this  AD. 

FAA  AD  Differences 

Note  2:  This  AD  differs  from  the  MCAI 
and/or  service  information  as  follows:  No 
differences. 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
Send  information  to  ATTN:  Dan  Rodina, 
Aerospace  Engineer,  International  Branch, 
ANM-116,  Transport  Airplane  Directorate, 


FAA,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone  (425) 
227-2125;  fax  (425)  227-1149.  Before  using 
any  approved  AMOC  on  any  airplane  to 
which  the  AMOC  applies,  notify  your 
principal  maintenance  inspector  (PMI)  or 
principal  avionics  inspector  (PAI),  as 
appropriate,  or  lacking  a  principal  inspector, 
your  local  Flight  Standards  District  Office. 
The  AMOC  approval  letter  must  specifically 
reference  this  AD. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  European  Aviation 
Safety  Agency  Airworthiness  Directive  2008- 
0226,  dated  December  19,  2008;  and  the 
service  information  contained  in  Table  1  of 
this  AD;  for  related  information. 


Table  1— Related  Service  Information 

Document 

Date 

Airbus  Mandatory  Service  Bulletin  A300-78-6029,  including  Appendix  1  . 

Airbus  Mandatory  Service  Bulletin  A31 0-78-2030,  including  Appendix  1  . 

Pratt  &  Whitney  Service  Bulletin  PW4NAC  78-113  . 

Pratt  &  Whitney  Service  Bulletin  PW7R4  78-1 82  . 

\ 

October  3,  2008. 
October  3,  2008. 
August  15,  2005. 
August  15,  2005. 

Material  Incorporated  by  Reference  actions  required  by  this  AD,  as  applicable, 

(i)  You  must  use  the  service  information  unless  the  AD  specifies  otherwise, 

contained  in  Table  2  of  t*’’s  AD  to  do  the 


Table  2— Material  Incorporated  by  Reference 


Document 

Date 

Airbus  Mandatory  Service  Bulletin  A300-78-6029,  including  Appendix  1  . 

Airbus  Mandatory  Service  Bulletin  A31 0-78-2030,  including  Appendix  1  . 

Pratt  &  Whitney  Service  Bulletin  PW4NAC  78-1 1 3  . 

Pratt  &  Whitney  Service  Bulletin  PW7R4  78-182  . 

October  3,  2008. 
October  3,  2008. 
August  15,  2005. 
August  15,  2005. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  Airbus  SAS — EAW 
(Airworthiness  Office),  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France;' 
telephone  +33  5  61  93  36  96;  fax  +33  5  61 

93  44  51;  e-mail:  account.airworth- 
eas@airbus.com;  Internet  http:// 
vrww.airbus.com. 

(3)  You  may  review  copies  of  the  service 
information  at  the  FAA,  Transport  Airplane 


Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington.  For  information  on  the 
availability  of  this  material  at  the  FAA,  call 
425-227-1221  or  425-227-1152. 

(4)  You  may  also  review  copies  of  the 
service  information  that  is  incorporated  by 
reference  at  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030,  or  go 
to:  http://www.archives.gov/federal_register/ 
code_of_federaI_reguIations/ 
ibr_locations.html. 


Issued  in  Renton,  Washington,  on  January 
28,  2010. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 

[FR  Doc.  2010-2601  Filed  2-11-10;  8:45  am] 
BILLING  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2009-0717;  Directorate 
Identifier  2009-NM-002-AD;  Amendment 
39-16196;  AD  2010-04-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Modei 
A310  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  AD  results 
from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

Following  scheduled  maintenance,  an 
A310  operator  reported  finding  cracks 
around  the  wing  top  skin  panels  fastener 
holes  at  Rib  2  (LH  or  RH)  (left-hand  or  right- 
handi,  between  stringers  2  and  14  on  some 
of  its  aircraft. 

This  condition,  if  not  corrected,  may  lead 
to  degradation  of  the  structure  in  this  area. 

An  inspection  programme  is  necessary  to 
restore  and  retain  the  structural  integrity. 
***** 

We  are  issuing  this  AD  to  require 
actions  to  correct  the  unsafe  condition 
on  these  products. 

DATES:  This  AD  becomes  effective 
March  19,  2010. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  a  certain  publication  listed  in  this  AD 
as  of  March  19,  2010. 

“  •  ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 
w'v.^x'.regulations.gov  or  in  person  at  the 
U.S.  Department  of  Transportation. 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-1 16, 
Transport  Airplane  Directorate,  FAA, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057—3356;  telephone 
(425)  227-2125;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 


part  39  to  include  an  AD  that  w'ould 
apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  August  25,  2009  (74  FR 
42804).  That  NPRM  proposed  to  correct 
an  unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

Following  scheduled  maintenance,  an 
A3 10  operator  reported  finding  cracks 
around  the  wing  top  skin  panels  fastener 
holes  at  Rib  2  (LH  or  RH)  [left-hand  or  right- 
hand),  between  stringers  2  and  14  on  some 
of  its  aircraft. 

This  condition,  if  not  corrected,  may  lead 
to  degradation  of  the  structure  in  this  area. 

An  inspection  programme  is  necessary  to  ^ 
restore  and  retain  the  structural  integrity. 

For  the  reason  described  above,  this  AD 
requires  the  implementation  of  an  inspection 
programme  that  will  ensure  that  any  visible 
cracks  in  the  wing  top  skin  panels  1  and  2 
along  Rib  2  are  detected  in  time  and  repaired 
appropriately. 

Note:  The  General  Visual  Inspection 
requested  by  the  existing  and  applicable 
Airworthiness  Limitation  Items  (ALI)  tcisks 
may  not  be  adequate  to  detect  these  cracks. 

You  may  obtain  further  information 
by  examining  the  MCAI  in  the  AD 
docket. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
considered  the  comment  received. 

Request  To  Include  Repair  Instructions 

FedEx  Express  requests  that  we  revise 
the  NPRM  to  include  or  reference  repair 
instructions.  FedEx  Express  states  that  if 
cracks  are  found.  Airbus  must  be 
contacted  and  the  airplane  must  be 
repaired  before  further  flight.  However, 
FedEx  Express  states  that  neither  the 
NPRM  nor  Airbus  Mandatory  Service 
Bulletin  A310-57-2096,  dated  May  6, 
2008,  gives  specific  repair  instructions 
for  the  area.  FedEx  Express  asserts  that 
including  repair  instructions  will  allow 
it  to  meet  the  AD  requirements  prior  to 
release  of  the  AD,  which  will  reduce 
downtime. 

We  do  not  agree  with  FedEx  Express’s 
request.  Airbus  has  a  generic  repair 
instruction  that  meets  the  requirements 
of  this  AD,  however  the  generic 
instruction  must  be  optimized  to  suit 
each  individual  airplane  in  order  to 
reduce  the  aero  and  weight  impact  for 
that  airplane.  Because  the  generic  repair 
must  be  individualized  to  each  airplane, 
operators  mu.st  contact  Airbus  to  get 
their  individualized  repair  instruction. 
Due  to  the  number  of  individualized 
repair  instructions  that  will  be  required, 
Airbus  did  not  include  those  repair 
instructions  in  Airbus  Mandatory 
Service  Bulletin  A310-57-2096,  dated 
May  6,  2008,  and  we  are  unable  to 
include  each  one  in  this  AD.  For  these 


reasons,  we  have  made  no  change  to  the 
final  rule  in  this  regard. 

Request  To  Include  Work-Hours  and 
Cost  of  Materials  for  the  Repair 

FedEx  Express  states  that  the 
inspection  thresholds  and  intervals  fit 
into  its  planned  scheduled  maintenance 
checks  and  that  the  work-hours  required 
for  the  inspection  will  not  affect  the 
check  span  time.  However,  FedEx 
Express  further  asserts  that  neither 
work-hours  nor  materials  for  the 
required  repairs  are  provided  in  Airbus 
Mandatory  Service  Bulletin  A3 10-5  7- 
2096,  dated  May  6,  2008.  Therefore, 
FedEx  Express  states  that  it  cannot 
predict  the  effect  the  AD  will  have  on 
its  scheduled  maintenance  check  span 
times. 

From  these  statements,  we  infer  that 
FedEx  is  requesting  that  we  revise  the 
NPRM  to  include  the  work-hours  and 
cost  of  materials  for  the  repair.  We  do 
not  agree.  The  Costs  of  Compliance 
section  of  the  AD  is  limited  to  the  costs 
of  actions  actually  required  by  the  rule. 

It  does  not  consider  the  costs  of  “on- 
condltion”  actions  because,  regardless  of 
AD  direction,  those  actions  would  be 
required  to  correct  an  unsafe  condition 
to  ensure  operation  of  that  airplane  in 
an  airworthy  condition,  as  required  by 
tbe  Federal  Aviation  Regulations.  We 
have  not  changed  the  final  rule  in  this 
regard. 

Change  to  Reporting  Requirement 

We  have  revised  paragraph  (f)(5)(i)  of 
this  final  rule  to  clarify  our  intent  that 
results  for  inspections  that  are 
accomplished  “on  or  after  the  effective 
date  of  this  AD”  must  be  submitted 
within  30  days  after  the  inspection. 

Conclusion 

We  reviewed  the  available  data, 
including  the  comments  received,  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
with  the  change  described  previously. 
We  determined  that  this  change  will  not 
increase  the  economic  burden  on  any 
operator  or  increase  the  scope  of  the  AD. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 


Federal  Register/ Vol.  75,  No.  29 /Friday,  February  12,  2010 /Rules  and  Regulations 


6853 


We  might  also  have  required  different 
actions  in  this  AD  from  those  in  the 
MCAI  in  order  to  follow  our  FAA 
policies.  Any  such  differences  cire 
highlighted  in  a  Note  within  the  AD. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
66  products  of  U.S.  registry.  We  also 
estimate  that  it  will  take  about  2  work- 
hours  per  product  to  comply  with  the 
basic  requirements  of  this  AD.  The 
average  labor  rate  is  $80  per  work-hour. 
Based  on  these  figures,  we  estimate  the 
cost  of  this  AD  to  the  U.S.  operators  to 
be  $10,560,  or  $160  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 


2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 

WWW. regulations. gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  the  NPRM,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  office  (telephone 
(800) 647-5527)  is  in  the  ADDRESSES 
section.  Comments  will  be  available  in 
the  AD  docket  shortly  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2010-04-03  Airbus:  Amendment  39-16196. 
Docket  No.  FAA-2009— 0717;  Directorate 
Identifier  2009-NM-002-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  March  19,  2010. 


Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  all  Airbus  Model 
A310-203,  -204,  -221,  -222,  -304,  -322, 
-324,  and  -325  airplanes;  certificated  in  any 
category. 

Subject 

(d)  Air  Transport  Association  (AT A)  of 
America  Code  57:  Wings. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

Following  scheduled  maintenance,  an 
A310  operator  reported  finding  cracks 
around  the  wing  top  skin  panels  fastener 
holes  at  Rib  2  (LH  or  RH)  (left-hand  or  right- 
hand],  between  stringers  2  and  14  on  some 
of  its  aircraft. 

This  condition,  if  not  corrected,  may  lead 
to  degradation  of  the  structure  in  this  area. 

An  inspection  programme  is  necessary  to 
restore  and  retain  the  structural  integrity. 

For  the  reason  described  above,  this  AD 
requires  the  implementation  of  an  inspection 
programme  that  will  ensure  that  any  visible 
cracks  in  the  wing  top  skin  panels  1  and  2 
along  Rib  2  are  detected  in  time  and  repaired 
appropriately. 

Note:  The  General  Visual  Inspection 
requested  by  the  existing  and  applicable 
Airworthiness  Limitation  Items  (ALI)  tasks 
may  not  be  adequate  to  detect  these  cracks. 

Actions  and  Compliance 

(f)  Unless  already  done,  do  the  following 
actions: 

(1)  Do  a  detailed  visual  inspection  around 
fastener  holes  in  the  wing  top  skin  panels  1 
and  2,  along  rib  2  between  the  right  side  and 
left  side  of  the  front  and  rear  spars,  at  the 
applicable  compliance  time  in  Table  1  of  this 
AD;  as  applicable  to  the  airplane  model  and 
Short  Range  (SR)  use,  average  flight  time 
(AFT)  equal  to  or  less  than  4  hours;  or  Long 
Range  (LR)  use,  AFT  exceeding  4  hours;  in 
accordance  with  the  Accomplishment 
Instructions  of  Airbus  Mandatory  Service 
Bulletin  A310-57-2096,  dated  May  6,  2008. 

Note  1:  To  establish  the  AFT,  take  the 
accumulated  flight  time  (counted  from  the 
take-off  up  to  the  landing)  and  divide  by  the 
number  of  accumulated  flight  cycles.  This 
gives  the  average  flight  time  per  flight  cycle. 


Table  1— Compliance  Times  for  Detailed  Visual  Inspection 


Model 


Compliance  time 
(whichever  occurs  later) 


(i)  A310-203,  A310-204,  A310-221,  and  A310-222  airplanes 


(ii)  ‘SR’  A31 0-304,  A31 0-322,  A31 0-324,  and  A31 0-325  short  range 
airplanes. 


(A)  Prior  to  the  accumulation  of  18,700  flight  cycles  or  37,400  flight 
hours  since  first  flight  of  the  airplane,  whichever  occurs  first;  or 

(B)  Within  430  flight  cycles  or  860  flight  hours,  whichever  occurs  first, 
after  the  effective  date  of  this  AD. 

(A)  Prior  to  the  accumulation  of  17,300  flight  cycles  or  48,400  flight 
hours  since  first  flight  of  the  airplane,  whichever  occurs  first;  or 

(B)  Within  400  flight  cycles  or  1,100  flight  hours,  whichever  occurs  first, 
after  the  effective  date  of  this  AD. 
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Table  1— Compliance  Times  for  Detailed  Visual  Inspection — Continued 


Model 

Compliance  time 
(whichever  occurs  later) 

(iii)  ‘LR’  A31 0-304,  A31 0-322,  A31 0-324,  and  A31 0-325  long  range 
airplanes. 

(A)  Prior  to  accumulation  ot  12,800  flight  cycles  or  64,300  flight  hours 
since  first  flight  of  the  airplane,  whichever  occurs  first;  or 

(B)  Within  300  flight  cycles  or  1 ,450  flight  hours,  whichever  occurs  first, 
after  the  effective  date  of  this  AD. 

(2)  As  of  the  effective  date  of  this  AD,  if  continue  the  inspection  in  accordance  with  (3)  If  no  crack  is  found,  repeat  the 

any  repair  has  already  been  done  as  a  result  the  procedures  specified  in  paragraph  (g)  of  inspection  required  by  paragraph  (f)(1)  of  this 

of  finding  skin  cracks  at  rib  2  in  the  area  to  this  AD.  The  rest  of  the  rib  2  area  not  covered  AD  thereafter  at  the  intervals  not  to  exceed 

be  inspected,  the  inspection  requirements  of  hy  the  repair  must  be  inspected  in  those  specified  in  Table  2  of  this  AD,  as 

this  AD  ^  not  required  for  the  repaired  area,  accordance  with  the  requirements  of  this  AD.  applicable. 

Instead,  for  previously  repaired  areas. 

Table  2— Compliance  Times  for  Repetitive  Inspection  Interval 

Model 

1  Repetitive  inspection  interval 

A31 0-203,  A31 0-204,  A31 0-221,  and  A31 0-222  airplanes  . 

SR’  A31 0-304,  A31 0-322,  A31 0-324,  and  A31 0-325  short  range  air¬ 
planes. 

‘LR’  A31 0-304,  A31 0-322,  A31 0-324,  and  A31 0-325  long  range  air¬ 
planes. 

Within  1 ,700  flight  cycles  or  3,500  flight  hours,  whichever  occurs  first. 

Within  1 ,600  flight  cycles  or  4,600  flight  hours,  whichever  occurs  first. 

Within  1,200  flight  cycles  or  6,100  flight  hours,  whichever  occurs  first. 

(4)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (f)(1)  or 
(0(3)  of  this  AD,  before  further  flight,  repair 
in  accordance  with  the  Accomplishment 
Instructions  of  Airbus  Mandatory  Service 
Bulletin  A310-57-2096,  dated  May  6,  2008. 
For  previously  repaired  areas,  continue  the 
inspection  in  accordance  with  the  procedures 
specified  in  paragraph  (g)  of  this  AD. 

(5)  After  each  inspection  required  by  this 
AD,  submit  an  inspection  report  in 
accordance  with  Airbus  Mandatory  Service 
Bulletin  A310-57-2096,  dated  May  6,  2008; 
at  the  times  specified  in  paragraphs  (0(5)(i) 
or  (0(5)(ii)  of  this  AD,  as  applicable. 

(i)  If  the  inspection  is  done  on  or  after  the 
effective  date  of  this  AD;  Submit  the  report 
within  30  days  after  the  inspection.  ? 

(ii)  If  the  inspection  was  accomplished 
prior  to  the  effective  date  of  this  AD:  Submit 
the  report  within  30  days  after  the  effective 
date  of  this  AD. 

FAA  AD  Differences 

Note  2:  This  AD  differs  from  the  MCAI 
and/or  service  information  as  follows:  No 
differences. 

Other  FA/i  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD; 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate,  FAA,  has  the  authority  to 
approve  AMCXDs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
Send  information  to  ATTN:  Dan  Rodina, 
Aerospace  Engineer,  International  Branch, 
ANM-116,  Transport  Airplane  Directorate, 
FAA,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone  (425) 
227-2125;  fax  (425)  227-1149.  Before  using 
any  approved  AMOC  on  any  airplane  to 
which  the  AMOC  applies,  notify  yoiu" 
principal  maintenance  inspector  (PMI)  or 


principal  avionics  inspet;tor  (PAI),  as 
appropriate,  or  lacking  a  principal  inspector, 
your  local  Flight  Standards  District  Office. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  European  Aviation 
Safety  Agency  Airworthiness  Directive  2008- 
0211,  dated  December  4,  2008;  and  Airbus 
Mandatory  Service  Bulletin  A310-57-2096, 
dated  May  6,  2008;  for  related  information. 

Material  Incorporated  by  Reference 

(i)  You  must  use  Airbus  Mandatory  Service 
Bulletin  A310-57-2096,  including  Appendix 
1,  dated  May  6,  2008,  to  do  the  actions 
required  by  this  AD,  unless  the  AD  specifies 
otherwise. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  Airbus,  Airbus  SAS — ^EAW 
(Airworthiness  Office),  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France; 
telephone  +33  5  61  93  36  96;  fax  +33  5' 61 

93  44  51;  e-mail:  account. airworth- 
eas@airbus.eom;  Internet  http:// 
www.airbus.com. 


(3)  You  may  review  copies  of  the  service 
information  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington.  For  information  on  the 
availability  of  this  material  at  the  FAA,  call 
425-227-1221  or  425-227-1152. 

(4)  You  may  also  review  copies  of  the 
service  information  that  is  incorporated  by 
reference  at  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030,  or  go 
to :  h ttp:// www.archives.gov/federal_register/ 
code_of_federal_regula  ti  ons/i  br_ 
locations. btml. 

Issued  in  Renton,  Washington,  on  January 
28,  2010. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  2010-2607  Filed  2-11-10;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2009-0994;  Directorate 
Identifier  2009-NM-1 08-AD;  Amendment 
39-16194;  AD  2010-04-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Dassault- 
Aviation  Model  Falcon  900EX 
Airplanes 

AGENCY:  Federal  Aviatign 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 
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SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  AD  results 
from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

A  quality  control  performed  during 
completion  of  one  Falcon  900EX  aeroplane 
has  shown  that  the  crew  and  passenger  Right- 
Hand  (RH)  oxygen  lines  may  both  interfere 
with  the  frame  8  of  the  aeroplane  structure. 

A  subsequent  design  review  of  the  oxygen 
lines  routing  has  confirmed  that,  on  certain 
aeroplanes,  equipped  in  RH  mid-cabin  with 
alls  cu-ft  oxygen  cylinder,  the  installation 
of  the  line  support  assembly  at  frame  8  needs 
to  be  accomplished  with  precaution; 
otherwise,  the  oxygen  lines  might  interfere 
with  the  structure,  and  this  condition  could 
lead  to  an  oxygen  leak. 
***** 

The  unsafe  condition  is  an  oxygen  leak, 
which  would  result  in  insufficient 
oxygen  flow  to  passenger  oxygen  masks 
during  a  depressurization  event.  We  are 
issuing  this  AD  to  require  actions  to 
correct  the  unsafe  condition  on  these 
products. 

DATES:  This  AD  becomes  effective 
March  19,  2010. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  a  certain  publication  listed  in  this  AD 
as  of  March  19,  2010. 

ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 
www.reguIations.gov  or  in  person  at  the 
U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  227-1137;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  October  28,  2009  (74  FR 
55488).  That  NPRM  proposed  to  correct 
an  unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

A  quality  control  performed  during 
completion  of  one  Falcon  900EX  aeroplane 
has  shown  that  the  crew  and  passenger'Right- 


Hand  (RH).  oxygen  lines  may  both  interfere 
with  the  frame  8  of  the  aeroplane  structure. 

A  subsequent  design  review  of  the  oxygen 
lines  routing  has  confirmed  that,  on  certain 
aeroplanes,  equipped  in  RH  mid-cabin  with 
alls  cu-ft  oxygen  cylinder,  the  installation 
of  the  line  support  assembly  at  frame  8  needs 
to  be  accomplished  with  precaution; 
otherwise,  the  oxygen  lines  might  interfere 
with  the  structure,  and  this  condition  could 
lead  to  an  oxygen  leak. 

As  a  result,  [EASA]  Airworthiness 
Directive  2009-0104  was  issued  to  require 
inspection  of  the  oxygen  lines  [for  signs  of 
interference  or  chafing  damage],  replacement 
of  any  damaged  lines  and  modificatfon  of 
their  support  assembly.  Since  then,  it  has 
been  found  that  the  applicability  of  the  AD 
had  not  been  correctly  defined. 

This  [new  EASA]  AD  retains  the 
requirements  of  AD  2009—0104  which  is 
superseded  and  corrects  the  applicability. 

The  unsafe  condition  is  an  oxygen  leak, 
which  would  result  in  insufficient 
oxygen  flow -to  passenger  oxygen  masks 
during  a  depressurization  event. 
Modifying  the  support  assembly  of  the 
oxygen  lines  includes  drilling  holes  to 
install  improved  support  bracket 
assemblies  at  frame  8,  stringers  11  and 
13,  and  installing  the  improved 
assemblies.  You  may  obtain  further 
information  by  examining  the  MCAI  in 
the  AD  docket.  • 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM  or 
on  the  determination  of  the  cost  to  the 
public. 

Explanation  of  Change  Made  to  This 
AD 

We  have  revised  this  AD  to  identify 
the  legal  name  of  the  manufacturer  as 
published  in  the  most  recent  type 
certificate  data  sheet  for  the  affected 
airplane  models. 

Explanation  of  Change  to  Costs  of 
Compliance 

Since  issuance  of  the  NPRM,  we  have 
increased  the  labor  rate  used  in  the 
Costs  of  Compliance  from  $80  per  work- 
hour  to  $85  per  work-hour.  The  Costs  of 
Compliance  information,  below,  reflects 
this  increase  in  the  specified  hourly 
labor  rate. 

Conclusion 

We  reviewed  the  available  data  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
with  the  changes  described  previously. 
We  determined  that  these  changes  will 
not  increase  the  economic  burden  on 
any  operator  or  increase  the  scope  of  the 
AD. 


Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  servdce  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  required  different 
actions  in  this  AD  from  those  in  the 
MCAI  in  order  to  follow  our  FAA 
policies.  Any  such  differences  are 
highlighted  in  a  Note  within  the  AD. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
about  23  products  of  U.S.  registry.  We 
also  estimate  that  it  will  take  about  4 
work-hours  per  product  to  comply  with 
the  basic  requirements  of  this  AD.  The 
average  labor  rate  is  $85  per  work-hour. 
Required  parts  will  cost  about  $0  per 
product.  Where  the  service  information 
lists  required  parts  costs  that  are 
covered  under  warranty,  we  have 
assumed  that  there  will  be  no  charge  for 
these  parts.  As  we  do  not  control 
warranty  coverage  for  affected  parties, 
some  parties  may  incur  costs  higher 
than  estimated  here.  Based  on  these 
figures,  we  estimate  the  cost  of  this  AD 
to  the  U.S.  operators  to  be  $7,820,  or 
$340  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substemtial  direct  effect  on 
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the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov;  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
'  contains  the  NPRM,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  office  (telephone 
(800)  647-5527)  is  in  the  ADDRESSES 
section.  Comments  will  be  available  in 
the  AD  docket  shortly  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2010-04-01  Dassault-Aviation: 

Amendment  39-16194.  Docket  No. 
FAA-2009-0994:  Directorate  Identifier 
2009-NM-108-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  March  19,  2010. 

Affected  ADs 

(b)  None. 


Applicability 

(c)  This  AD  applies  to  Dassault-Aviation 
Model  Falcon  900EX  airplanes,  certificated 
in  any  category,  with  serial  numbers  120 
through  123  inclusive,  125  through  127 
inclusive,  129, 132, 134  through  145 
inclusive,  147, 151, 153, 155, 157  through 
159  inclusive,  163, 165, 168  through  170 
inclusive,  172, 174, 178, 182,  183,  194,  196, 
197, 199,  and  206. 

Subject 

(d)  Air  Transport  Association  (ATA)  of 
America  Code  35:  Oxygen. 

Reason  < 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

A  quality  control  performed  during 
completion  of  one  Falcon  900EX  aeroplane 
has  shown  that  the  crew  and  passenger  Right- 
Hand  (RH)  oxygen  lines  may  both  interfere 
with  the  frame  8  of  the  aeroplane  structure. 

A  subsequent  design  review  of  the  oxygen 
lines  routing  has  confirmed  that,  on  certain 
aeroplanes,  equipped  in  RH  mid-cabin  with 
a  115  cu-ft  oxygen  cylinder,  the  installation 
of  the  line  support  assembly  at  frame  8  needs 
to  be  accomplished  with  precaution: 
otherwise,  the  oxygen  lines  might  interfere 
with  the  structuiG,  and  this  condition  could 
lead  to  an  oxygen  leak. 

As  a  result,  [European  Aviation  Safety 
Agency  (EASA)]  Airworthiness  Directive 
2009-0104  was  issued  to  require  inspection 
of  the  oxygen  lines  [for  signs  of  interference 
and  chafing  damage],  replacement  of  any 
damaged  lines  and  modification  of  their 
support  assembly.  Since  then,  it  has  been 
found  that  the  applicability  of  the  AD  had 
not  been  correctly  defined. 

This  [EASA]  AD  retains  the  requirements 
of  AD  2009-0104  which  is  superseded  and 
corrects  the  applicability. 

The  unsafe  condition  is  an  oxygen  leak, 
which  would  result  in  insufficient  oxygen 
flow  to  passenger  oxygen  masks  during  a 
depressurization  event.  Modifying  the 
support  assembly  of  the  oxygen  lines 
includes  drilling  holes  to  install  improved 
support  bracket  assemblies  at  frame  8, 
stringers  11  and  13,  and  installing  the 
improved  assemblies. 

Actions  and  Compliance 

(f)  Unless  already  done,  do  the  following 
actions. 

(1)  Within  2  months  after  the  effective  date 
of  this  AD,  inspect  the  oxygen  lines  in 
accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Dassault 
Mandatory  Service  Bulletin  F900EX-347, 
Revision  1,  dated  May  18,  2009.  If  any 
interference  or  damage  is  found,  before 
further  flight,  replace  the  oxygen  lines  and 
install  improved  brackets,  in  accordance  with 
Part  2  of  the  Accomplishment  Instructions  of 
Dassault  Mandatory  Service  Bulletin 
F900EX-347,  Revision  1,  dated  May  18, 

2009. 

(2)  If  no  interference  and  no  damage  are 
found  during  the  inspection  required  by 
paragraph  (f)(1)  of  this  AD:  Within  72  months 
after  the  effective  date  of  this  AD,  replace  the 
oxygen  line  support  assemblies,  in 
accordance  with  Part  2  of  the 


Accomplishment  Instructions  of  Dassault 
Mandatory  Service  Bulletin  F900EX-347, 
Revision  1,  dated  May  18,  2009. 

(3)  Actions  accomplished  before  the 
effective  date  of  this  AD  in  accordance  with 
Dassault  Mandatory  Service  Bulletin 
F900EX-347,  dated  March  19,  2009,  are 
acceptable  for  compliance  with 
corresponding  actions  specified  in  this  AD. 

FAA  AD  Differences 

Note  1:  This  AD  differs  from  the  MCAI 
and/or  service  information  as  follows:  No 
differences. 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
Send  information  to  ATTN:  Tom  Rodriguez, 
Aerospace  Engineer,  International  Branch, 
ANM-116,  Transport  Airplane  Directorate, 
FAA,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone  (425) 
227-1137;  fax  (425)  227-1149.  Before  using 
any  approved  AMOC  on  any  airplane  to 
which  the  AMOC  applies,  notify  your 
principal  maintenance  inspector  (PMI)  or 
principal  avionics  inspector  (PAI),  as 
appropriate,  or  lacking  a  principal  inspector, 
your  local  Flight  Standards  District  Office. 
The  AMOC  approval  letter  must  specifically 
reference  this  AD. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  EASA  Airworthiness 
Directive  2009-0126,  dated  June  18,  2009; 
and  Dassault  Mandatory  Service  Bulletin 
F900EX-347,  Revision  1,  dated  May  18, 

2009;  for  related  information. 

Material  Incorporated  by  Reference 

(i)  You  must  use  Dassault  Mandatory 
Service  Bulletin  F900EX-347,  Revision  1, 
dated  May  18,  2009,  to  do  the  actions 
required  by  this  AD,  unless  the  AD  specifies 
otherwise. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  Dassault  Falcon  Jet,  P.O.  Box 
2000,  South  Hackensack,  New  Jersey  07606; 
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telephone  201-440-6700;  Internet  http:// 
www.dassaultfalcon.com. 

(3)  You  may  review  copies  of  the  service 
information  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington.  For  information  on  the 
availability  of  this  material  at  the  FAA,  call 
425-227-1221  or  425-227-1152. 

(4)  You  may  also  review  copies  of  the 
service  information  that  is  incorporated  by 
reference  at  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030,  or  go 
to:  http:// WWW. arch i ves.gov/federal_register/ 
code_of_federal_regulations/ 
ibrJocations.html. 

Issued  in  Renton,  Washington,  on  January 
29,  2010. 

AH  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  2010-2609  Filed  2-11-10;  8:45  am] 

BILLING  CODE  4910-13-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4022 

Benefits  Payable  in  Terminated  Singie- 
Empioyer  Plans;  Interest  Assumptions 
for  Vaiuing  and  Paying  Benefits 

agency:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  Pension  Benefit  Guaranty 
Corporation’s  regulation  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  prescribes  interest  assumptions 
for  valuing  and  paying  certain  benefits 
under  terminating  single-employer 
plans.  This  final  rule  amends  the  benefit 
payments  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  March  2010.  Interest 
assumptions  are  also  published  on 
PBGC’s  Web  site  (http://www.pbgc.gov). 
DATES:  Effective  March  1,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  B.  Klion,  Manager,  Regulatory 
and  Policy  Division,  Legislative  and 
Regulatory  Department,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005,  202-326- 
4024.  (TTY/TDD  users  may  call  the 
Federal  relay  service  toll-free  at  1-800- 


877^8339  and  ask  to  be  connected  to 
202-326-4024.) 

SUPPLEMENTARY  INFORMATION:  PBGC’s 
regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single¬ 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

These  interest  assumptions  are  found 
in  two  PBGC  regulations:  the  regulation 
on  Benefits  Payable  in  Terminated 
Single-Employer  Plans  (29  CFR  part 
4022)  and  the  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans  (29 
CFR  part  4044).  Assumptions  under  the 
asset  allocation  regulation  are  updated 
quarterly;  assumptions  under  the  benefit 
payments  regulation  are  updated 
monthly.  This  final  rule  updates  only 
the  assumptions  under  the  benefit 
payments  regulation. 

Two  sets  of  interest  assumptions  are 
prescribed  under  the  benefit  payments 
regulation;  (1)  a  set  for  PBGC  to  use  to 
determine  whether  a  benefit  is  payable 
as  a  lump  sum  and  to  determine  lump¬ 
sum  amounts  to  be  paid  by  PBGC  (found 
in  Appendix  B  to  Part  4022),  and  (2)  a 
set  for  private-sector  pension 
practitioners  to  refer  to  if  they  wish  to 
use  lump-sum  interest  rates  determined 
using  PBGC’s  historical  methodology 
(found  in  Appendix  C  to  Part  4022). 

This  amendment  (1)  adds  to 
Appendix  B  to  Part  4022  the  interest 
assumptions  for  PBGC  to  use  for  its  own 
lump-sum  payments  in  plans  with 
valuation  dates  during  March  2010,  and 
(2)  adds  to  Appendix  C  to  Part  4022  the 
interest  assumptions  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  PBGC’s  historical 
methodology  for  valuation  dates  during 
March  2010. 

The  interest  assumptions  that  PBGC 
will  use  for  its  own  lump-sum  payments 
(set  forth  in  Appendix  B  to  part  4022) 
will  be  2.75  percent  for  the  period 
during  which  a  benefit  is  in  pay  status 
and  4.00  percent  during  any  years 
preceding  the  benefit’s  placement  in  pay 
status.  In  comparison  with  the  interest 


assumptions  in  effect  for  February  2010, 
these  interest  assumptions  are 
unchanged.  For  private-sector 
payments,  the  interest  assumptions  (set 
forth  in  Appendix  C  to  part  4022)  will 
be  the  same  as  those  used  by  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 

PBGC  has  determined  that  notice  and 
public  comment  on  tbis  amendment  are 
impracticable  and  contrary  to  the  public 
interest.  This  finding  is  based  on  the 
need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect  current 
market  conditions  as  accurately  as 
possible. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  March  2010, 
PBGC  finds  that  good  cause  exists  for 
making  the  assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

PBGC  has  determined  that  this  action 
is  not  a  “significant  regulatory  action” 
under  the  criteria  set  forth  in  Executive 
Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

■  In  consideration  of  the  foregoing,  29 
CFR  part  4022  is  amended  as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

■  1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority;  29  U.S.C.  1302,  1322, 1322b, 
1341(c)(3)(D),  and  1344. 

■  2.  In  appendix  B  to  part  4022,  Rate  Set 
197,  as  set  forth  below,  is  added  to  the 
table. 

Appendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  for  PBGC  Payments 


For  plans  with  a  valuation  immediate 

Rate  set _ _ annuity  rate 

On  or  after  Before  (percent) 


Deferred  annuities  (percent) 


h 


Hi 


197  3-1-10  4-1-10  2.75  4.00  4.00  4.00  7  -  8 
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■  3.  In  appendix  C  to  part  4022,  Rate  Set  Appendix  C  to  Part  4022 — Lump  Sum 
197,  as  set  forth  below,  is  added  to  the  Interest  Rates  for  Private-Sector 
table.  Payments 

***** 


For  plans  with  a  valuation 

Immediate 

Deferred  annuities  (percent) 

Rate  set 

annuity  rate 

• 

On  or  after 

Before 

(percent) 

ii 

b  b  ni 

02 

197 

3-1-10 

4-1-10 

2.75 

4.00  - 

4.00  4.00  7 

8 

Issued  in  Washington,  DC,  on  February  4, 
2010. 

Vincent  K.  Snowbarger, 

Acting  Director,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc.  2010-2971  Filed  2-11-10;  8:45  am] 
BILLING  CODE  7709-01-(> 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  {72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law) 
has  determined  that  USS  PHILIPPINE 
SEA  (CG  58)  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 
and  purpose,  cannot  fully  comply  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  ship.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 


DATES:  This  rule  is  effective  February 
12,  2010  and  is  applicable  beginning  1 
February  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Ted  Cook, 

JAGC,  U.S.  Navy,  Admiralty  Attorney, 
(Admiralty  and  Maritime  Law),  Office  of 
the  Judge  Advocate  General,  Department 
of  the  Navy,  1322  Patterson  Ave.,  SE., 
Suite  3000,  Washington  Navy  Yard,  DC 
20374-5066,  telephone  number:  202- 
685-5040. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  DepMtment  of  the  Navy 
amends  32  CFR  part  706. 

This  amendment  provides  notice  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  PHILIPPINE  SEA  (CG  58)  is  a' 
vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  fully  comply  with  the  following 
specific  provisions  of  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  ship:  Annex  I, 
paragraph  3(a),  pertaining  to  the 
horizontal  distance  between  the  forward 
and  after  masthead  lights.  The  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty  and  Maritime  Law)  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 


Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts- 296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  bn  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel’s  ' 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Navy  amends  part  706  of 
title  32  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  706— CERTIFICATIONS  AND 
EXEMPTIONS  UNDER  THE 
INTERNATIONAL  REGULATIONS  FOR 
PREVENTING  COLLISIONS  AT  SEA, 
1972 

■  1.  The  authority  citation  for  part  706 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

■  2.  Section  706.2  is  amended  in  Table 
Five  by  revising  the  entry  for  USS 
PHILIPPINE  SEA  (CG  58),  to  read  as 
follows: 

§  706.2  Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 

***** 


Table  Five 


Vessel 


No. 


Masthead  lights 
not  over  all  other 
lights  and  obstruc¬ 
tions.  Annex  I, 
section  2(f) 


Fonvard  mast¬ 
head  light  not  in 
forward  quarter  of 
ship.  Annex  I, 
section  3(a) 


After  masthead 
light  less  than  Vz 
ship’s  length  aft  of 
fonward  masthead 
light.  Annex  I, 
section  3(a) 


Percentage  hori¬ 
zontal  separation 
attained 


USS  PHIUPPINE  SEA 


CG  53 


36.8 
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Approved:  February  1,  2010. 

M.  Robb  Hyde, 

Commander,  JAGC,  U.S.  Navy,  Deputy 
Assistant  Judge  Advocate  General  (Admiralty 
and  Maritime  Law). 

(FR  Doc.  2010-2995  Filed  2-11-10;  8:45  am) 
BILLING  CODE  3810-FF-P 
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Proposed  Rules 


Federal  Register 
Vol.  75,  No.  29 
Friday,  February  12,  2010 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2009-0544;  Directorate 
Identifier  2009-NE-37-AD] 

RIN  212&-AA64 

Airworthiness  Directives;  International 
Aero  Engines  AG  (lAE)  V2500-A1, 
V2522-A5,  V2524-A5,  V2525-D5, 
V2527-A5,  V2527E-A5,  V2527M-A5, 
V2528-D5,  V2530-A5,  and  V2533-A5 
Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  adopt  a' 
new  airworthiness  directive  (AD)  for  all 
International  Aero  Engines  AG  (lAE) 
V2500-A1,  V2525-D5  and  V2528-D5 
turbofan  engines  and  certain  serial 
numbers  (S/Ns)  of  lAE  V2522-A5, 
V2524-A5,  V2527-A5,  V2527E-A5, 
V2527M-A5,  V2530-A5,  and  V2533-A5 
turbofan  engines.  For  certain  S/Ns  of 
V2500-A1,  V2522-A5,  V2524-A5, 
V2527-A5,  V2527E-A5,  V2527M-A5, 
V2530-A5,  and  V2533-A5  series 
turbofan  engines,  this  proposed  AD 
would  require  initial  and  repetitive  on- 
wing  ultrasonic  inspections  (UIs)  of  the 
high-pressure  compressor  (HPC)  stage  3 
to  8  drum  for  cracks.  As  mandatory 
terminating  action  to  the  repetitive 
inspections,  this  proposed  AD  would 
require  removal  from  service  of  the  fully 
silver  plated  nuts  attaching  the  HPC 
stage  3  to  8  drum  to  the  HPC  stage  9  to 
12  drum,  removal  of  silver  residue  from 
the  HPC  stage  3  to  8  drum,  and 
fluorescent  penetrant  inspection  (FPI)  of 
the  stage  3  to  8  drum  within  a  specified 
time.  For  all  other  engines,  this 
proposed  AD  would  require  removal 
from  ser\'ice,of  the  fully  silver  plated 
nuts  attaching  the  HPC  stage  3  to  8 
drum  to  the  HPC  stage  9  to  12  drum, 
removal  of  silver  residue  from  the  HPC 
stage  3  to  8  drum,  and  FPI  of  the  HPC 


stage  3  to  8  drum  at  the  next  drum 
piece-part  exposure.  This  proposed  AD 
results  from  reports  of  39  HPC  stage  3 
to  8  drums  found  cracked  since  March 
2009.  We  are  proposing  this  AD  to 
prevent  uncontained  failure  of  the  HPC 
stage  3  to  8  drum,  which  could  result  in 
damage  to  the  airplane. 

DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  April  13,  2010. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  comment  on  this  proposed 
AD. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.reguIations.gov  and  follow 
the  instructions  for  sending  your 
comments  electronically. 

•  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  Wl  2-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery:  Deliver  to  Mail 
address  above  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

•  Fax;  (202)  493-2251. 

Contact  International  Aero  Engines 
AG,  400  Main  Street,  East  Hartford,  CT 
06108;  telephone:  (860)  565-5515; /ax: 
(860)  565-5510,  for  a  copy  of  the  service 
information  identified  in  this  proposed 
AD. 

FOR  FURTHER  INFORMATION  CONTACT:' 

Kevin  Dickert,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  e-mail:  kevin.dickert@faa.gov; 
telephone  (781)  238-7117,  fax  (781) 
238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  us  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  “Docket  No.  FAA- 
2009-0544;  Directorate  Identifier  2009- 
NE-37-AD”  in  the  subject  line  of  your 
comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  will  post  all  comments  we 
receive,  wdthout  change,  to  http:// 
ww'w. regulations. gov,  including  any 


personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  with  FAA 
personnel  concerning  this  proposed  AD. 
Using  the  search  function  of  the  Web 
site,  anyone  can  find  and  read  the 
comments  in  any  of  our  dockets, 
including,  if  provided,  the  name  of  the 
individual  who  sent  the  comment  (or 
signed  the  comment  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  the  DOT’s  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(65  FR  19477-78). 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov;  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is  ,he 
same  as  the  Mail  address  provided  in 
the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortly 
after  receipt. 

Discussion 

Since  March  2009,  w'e  received 
reports  of  12  V2500-A5  series  HPC  stage 
3  to  8  drums  found  cracked  during  shop 
visit  inspections,  and  reports  of  24 
V2500-A5  series  HPC  stage  3  to  8  drums 
found  cracked  during  on-wing 
inspections.  We  also  received  reports  of 
3  V2500-A1  stage  3  to  8  drums  found 
cracked  during  shop  visits.  Analysis 
revealed  that  high  levels  of  chlorine  in 
the  engine,  combined  with  engine 
operation  in  high  temperature  and  high 
humidity  environments,  led  to 
depletion  of  the  silver  plating  on  the 
exterior  of  the  nuts  that  attach  the  HPC 
stage  3  to  8  drum  to  the  HPC  stage  9  to 
12  drum.  The  depletion  of  the  silver 
plating  led  to  deposits  of  silver  chloride 
on  the  HPC  stage  3  to  8  drum,  causing 
stress  corrosion  and  cracking.  This 
condition,  if  not  corrected,  could  result 
in  uncontained  failure  of  the  HPC  stage 
3  to  8  drum,  which  could  result  in 
damage  to  the  airplane. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  lAE  Service 
Bulletin  (SB)  No.  V2500-ENG-72-0594, 
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Revision  5,  dated  November  23,  2009, 
and  lAE'SB  No.  V2500-ENG-0603, 
Revision  1,  dated  December  18,  2009, 
which  describe  procedures  for 
performing  initial  and  repetitive  on- 
wing  UIs  of  HPC  stage  3  to  8  drums  for 
cracks.  We  have  also  reviewed  and 
approved  the  technical  contents  of  lAE 
SB  No.  V2500-ENG-72-0601,  Revision 
1,  dated  December  18,  2009,  which 
describes  procedures  for  removal  of 
silver  residue  from  the  HPC  stage  3  to 

8  drum.  Although  SB  No.  V2500-ENG- 
72-0601,  Revision  1,  dated  December 
18,  2009,  only  specifies  certain  S/N 
engines  in  the  effectivity  section,  we  are 
proposing  to  require  accomplishing  this 
bulletin  on  all  engines  affected  by  this 
AD. 

V2500-A5  series  engines  with  S/Ns 
listed  in  Groups  “A”  and  “D”  of  lAE  SB 
No.  V2500-ENG-72-0594,  Revision  5, 
dated  November  23,  2009,  and  V2500- 
A1  series  engines  with  S/Ns  listed  in 
“Group  A”  of  lAE  SB  No.  V2500-ENG- 
72-0603,  Revision  1,  dated  December 
18,  2009,  are  those  engines  suspect  of 
having  been  exposed  to  excessive  levels 
of  chlorine  contamination.  These 
engines  require  initial  and  repetitive 
inspection  of  the  HPC  stage  3  to  8  drum 
for  cracks,  and  removal  from  service  of 
the  fully  silver  plated  nuts  joining  the 
HPC  stage  3  to  8  drum  to  the  HPC  stage  • 

9  to  12  drum  within  27  months  from  the 
effective  date  of  the  proposed  AD. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design.  We  are  proposing  this  AD, 
which  would  require: 

•  For  certain  S/Ns  of  lAE  V2500-A1, 

V2522-A5,  V2524-A5,  V2527-A5, 
V2527E-A5,  V2527M-A5,  V2530- 
A5,  and  V2533-A5  turbofan 
engines: 

o  Initial  and  repetitive  on-wing  UIs  of 
HPC  stage  3  to  8  drums  for  cracks; 
and 

o  As  mandatory  terminating  action  to 
the  repetitive  UIs,  within  27  months 
from  the  effective  date  of  this  AD, 
removal  from  service  of  the  fully 
silver  plated  nuts  attaching  the  HPC 
stage  3  to  8  drum  to  the  HPC  stage 
9  to  12  drum,  removal  of  silver 
residue  from  the  HPC  stage  3  to  8 
drums,  and  FPI  of  the  HPu  stage  3 
to  8  drums. 

•  For  all  other  engines,  at  the  next 

piece-part  exposure  of  the  HPC 
stage  3  to  8  drum,  removal  from 
service  of  the  fully  silver  plated 
nuts  attaching  the  HPC  stage  3  to  8 
'  drum  to  the  HPC  stage  9  to  12 


drum,  removal  of  silver  residue 
from  the  HPC  stage  3  to  8  drums, 
and  FPI  of  the  HPC  stage  3  to  8 
drums. 

The  proposed  AD  would  require  you  to 
use  the  service  information  described 
previously  to  perform  the  inspections 
and  removal  of  silver  residue. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
would  affect  848  lAE  V2500-A1, 
V2522-A5,  V2524-A5,  VZ525-D5, 
V2527-A5,  V2527E-A5,  V2527M-A5, 
V2528-D5,  V2530-A5,  and  V2533-A5 
turbofan  engines  installed  on  airplanes 
of  U.S.  registry.  We  estimate  that  29  of 
these  engines  would  require  UIs,  and 
that  it  would  take  about  3  work-hours 
per  engine  to  perform  one  UI.  We 
estimate  that  it  would  take  about  2 
work-hours  per  engine  to  perform  the 
FPI  of  the  HPC  stage  3  to  8  drum,  and 
that  the  average  labor  rate  is  $85  per 
work-hour.  We  also  estimate  that 
removal  of  silver  residue  from  the 
engine  would  cost  about  $2,600  per 
engine.  Required  parts  would  cost  about 
$795  per  engine.  Based  on  these  figures, 
we  estimate  the  total  cost  of  the 
proposed  AD  to  U.S.  operators  to  be 
$3,030,515. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  subtitle  VII, 
part  A,  subpart  III,  section  44701, 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 


For  the  reasons  discussed  above,  f 
certify  that  the  proposed  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD.  You  may  get  a  copy 
of  this  summary  at  the  address  listed 
under  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

The  Proposed  Amendment 

Under  the  authority  delegated  to  me 
by  the  Administrator,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  GFR  part  39  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

International  Aero  Engines  AG:  Docket  No. 
FAA-2009-0544;  Directorate  Identifier 
2009-NE-37-AD. 

Comments  Due  Date 

(a)  The  Federal  Aviation  Administration 
(FAA)  must'receive  comments  on  this 
airworthiness  directive  (AD)  action  by  April 
13,2010. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to: 

(1)  All  International  Aero  Engines  AG  (lAE) 
V2500-A1  turbofan  engines;  and 

(2)  All  lAE  V2525-D5  and  V2528-D5 
turbofan  engines;  and 

(3)  lAE  V2522-A5,  V2524-A5,  V2527-A5, 
V2527E-A5,  V2527M-A5,  V2530-A5,  and 
V2533— A5  turbofan  engines  with  serial 
numbers  (S/Ns)  up  to  and  including  V13181, 
and  with  S/Ns  from  V15000  up  to.and 
including  V15245. 

(4)  These  engines  are  installed  on,  but  not 
limited  to.  Airbus  A319,  A320,  and  A321, 
and  McDonnell  Douglas  MD-90  airplanes. 

Unsafe  Condition 

(d)  This  AD  results  from  reports  of  39  high- 
pressure  compressor  (HPC)  stage  3  to  8 
drums  found  cracked  since  March  2009.  We 
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are  issuing  this  AD  to  prevent  uncontained 
failure  of  the  HPC  stage  3  to  8  drum,  which 
could  result  in  damage  to  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

Engines  Requiring  Ultrasonic  Inspections 
(UI)  of  the  HPC  Stage  3  to  8  Drum 

(f)  For  lAE  V2522-A5,  V2524-A5,  V2527- 
A5,  V2527E-A5,  V2.'>27M-A5,  V2530-A5, 
and  V2533-A5  turbofan  engines  with  S/Ns  in 
“Group  A”  or  “Group  D”  in  lAE  Service 
Bulletin  (SB)  No.  V2500-ENG-72-0594, 
Revision  5,  dated  November  23,  2009,  and  for 
V2500-A1  turbofan  engines  with  S/Ns  in 
“Group  A”  in  lAE  SB  No.  V2500— ENG— 72- 
0603,  Revision  1,  dated  December  18,  2009, 
do  the  following: 

(1)  Perform  an  initial  UI  of  the  HPC  stage 
3  to  8  drum  using  paragraph  3  of  the 
Accomplishment  Instructions  of  lAE  SB  No. 
V2500-ENG-72-0594,  Revision  5,  dated 
November  23,  2009,  or  lAE  SB  No.  V2500- 
ENG-72-0603,  Revision  1,  dated  December 
18,  2009,  as  applicable,  before  accumulating 
5,200  cycles-since-new  (CSN)  or  within  500 
cycles  from  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(2)  Thereafter,  perform  repetitive  UIs  of  the 
HPC  stage  3  to  8  drum  for  cracks  within 
every  500  cycles-since-last-inspection. 

(3)  If  cracks  or  crack  indications  are 
identified,  remove  the  drum  from  service 
before  further  flight. 

Mandatory  Terminating  Afdion 

(4)  As  mandatory'  terminating  action  to  the 
repetitive  inspections  required  by  this  AD,  at 
the  next  engine  shop  visit,  but  no  later  than 
27  months  after  the  effective  date  of  this  AD, 
do  the  following  before  returning  any  HPC 
stage  8  to  12  drum  to  service: 

(i)  Remove  from  service  fully  silver  plated 
nuts,  part  number  (P/N)  AS44862  or 
equivalent,  that  attach  the  HPC  stage  3  to  8., 
drum  to  the  HPC  stage  9  to  12  drum. 

(ii)  Remove  the  silver  residue  "from  the  HPC 
stage  3  to  8  drum  using  paragraph  3  of  the 
Accomplishment  Instructions  of  lAE  SB  No. 
V2500-ENG-72-0601,  Revision  1,  dated 
December  18,  2009.  Drums  cleaned  before  the 
effective  date  of  this  AD  using  engine  manual 
task  72^1-11-110-001  satisfy  this 
requirement. 

(iii)  Fluorescent  penetrant  inspect  (FPI)  the 
HPC  stage  3  to  8  drum  for  cracks,  and  remove 
from  service  any  drum  found  cracked.  You 
can  find  guidance  on  performing  an  FPI  of 
the  HPC  stage  3  to  8  drum  in  lAE  engine 
manual  task  72-41-11-200-001. 

(iv)  Installation  of  a  zero-time  HPC  stage  3 
to  8  drum  or  a  drum  that  has  never  operated 
with  fully  silver  plated  nuts,  P/N  AS44862  or 
equivalent,  that  attach  the  HPC  stage  3  to  8 
drum  to  the  HPC  stage  9  to  12  drum 
eliminates  the  need  for  the  cleaning  and  FPI 
required  by  paragraphs  (f)(4)(ii)  and  (f)(4)(iii) 
of  this  AD. 

All  Other  Engines 

(g)  For  all  other  engines,  at  the  next  piece- 
part  exposure  of  the  HPC  stage  3  to  8  drum 
after  the  effective  date  of  this  AD,  do  the 


following  before  returning  the  drum  to 
service: 

(1)  Remove  from  service  fully  silver  plated 
nuts,  P/N  AS44862  or  equivalent,  that  attach 
the  HPC  stage  3  to  8  drum  to  the  HPC  stage 

9  to  12  drum. 

(2)  Remove  the  silver  residue  from  the  HPC 
stage  3  to  8  drum  using  paragraph  3  of  the 
Accomplishment  Instructions  of  lAE  SB  No. 
V2500-ENG-72-0601,  Revision  1,  dated 
December  18,  2009.  Drums  cleaned  before  the 
effective  date  of  this  AD  using  engine  manual 
task  72^1-11-110-001  satisfy  this 
requirement. 

(3)  FPI  the  HPC  stage  3  to  8  drum  for 
cracks,  and  remove  from  service  any  drum 
found  cracked.  You  can  find  guidance  on 
performing  an  FPI  of  the  HPC  stage  3  to  8 
drum  in  lAE  engine  manual  task  72-41-11- 
200-001. 

(4)  Installation  of  a  zero-time  HPC  stage  3 
to  8  drum  or  a  drum  that  has  never  operated 
with  fully  silver  plated'nuts,  P/N  AS44862  or 
equivalent,  that  attach  the  HPC  stage  3  to  8 
drum  to  the  HPC  stage  9  to  12  drum 
eliminates  the  need  for  the  cle£ining  and  FPI 
required  by  paragraphs  (g)(2)  and  (g)(3)  of 
this  AD. 

Definitions 

(h)  For  the  purpose  of  this  AD,  an  engine 
shop  visit  is  the  induction  of  an  engine  into 
the  shop  for  maintenance  involving  the 
separation  of  a  pair  of  major  mating  engine 
flanges,  except  that  the  separation  of  engine 
flanges  solely  for  the  purposes  of 
transportation  without  subsequent  engine 
maintenance  does  not  constitute  an  engine 
shop  visit. 

(i)  For  the  purpose  of  this  AD,  piece-part 
exposure  of  the  HPC  stage  3  to  8  drum  is 
removal  of  the  drum  from  the  engine  and 
removal  of  all  blades  from  the  drum. 

Previous  Credit 

(j)  Initial  or  repetitive  ultrasonic 
inspections  of  the  HPC  stage  3  to  8  drum 
using  lAE  SB  No.  V2500-ENG-72-0594, 
Revision  3,  dated  August  7,  2009,  or  Revision 
4,  dated  October  13,  2009,  before  the  effective 
date  of  this  AD,  meets  the  inspection 
requirements  of  paragraphs  (0(1)  through 
(0(3)  of  this  AD. 

(k)  Initial  or  repetitive  ultrasonic 
inspections  of  the  HPC  stage  3  to  8  drum 
using  lAE  SB  No.  V2500-ENG-72-0603, 
Original  Issue,  dated  November  24,  2009, 
before  the  effective  date  of  this  AD,  meets  the 
inspection  requirements  of  paragraphs  (0(1) 
through  (0(3)  of  this  AD. 

Alternative  Methods  of  Compliance 

(l)  The  Manager,  Engine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 
AD  if  requested  using  the  procedures  found 
in  14  CFR  39.19. 

Related  Information 

(m)  Contact  Kevin  Dickert,  Aerospace 
Engineer,  Engine  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  e-mail:  kevin.dickert@faa.gov; 
telephone  (781)  238-7117,  fax  (781)  238- 
7199,  for  more  information  about  this  AD. 


(n)  Contact  International  Aero  Engines  AG, 
400  Main  Street,  East  Hartford,  CT  06108; 
telephone:  (860)  565-5515; /ax;  (860)  565- 
5510,  for  a  copy  of  the  service  information 
referenced  in  this  AD. 

Issued  in  Burlington,  Massachusetts,  on 
February  8,  2010. 

Peter  A.  White, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  2010-2999  Filed  2-11-10;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 0-0039;  Directorate 
Identifier  2009-NM-239-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier, 
Inc.  Model  CL-600-1A11  (CL-600),  CL- 

600- 2A12  (CL-601),  CL-600-2B16  (CL- 

601- 3A,  CL-601-3R,  and  CL-604 
Variants  (Inciuding  CL-605  Marketing 
Variant))  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  proposed 
AD  results  from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

Seven  cases  of  on-ground  hydraulic 
accumulator  screw  cap  or  end  cap  failure 
have  been  experienced  on  CL-600-2B19 
(CR))  aircraft,  resulting  in  loss  of  the 
associated  hydraulic  system  and  high-energy 
impact  damage  to  adjacent  systems  and 
structure.  *  *  * 

***** 

A  detailed  analysis  of  the  systems  and 
structure  in  the  potential  line  of  trajecto/y  of 
a  failed  screw  cap/end  cap  for  each 
accumulator  *  *  *  has  been  conducted.  It 
has  been  identified  that  the  worst  case 
scenario  would  be  failure  of  one  of  the  brake 
accumulator  screw  caps/end  caps,  resulting 
in  impact  damage  causing  loss  of  both 
hydraulic  systems  No.  2  and  No.  3,  with 
consequent  loss  of  both  braking  and  nose 
wheel  steering  and  the  potential  for  a  runway 
excursion  [resulting  in  damage  to  the 
airplane  and  hazards  to  persons  or  property 
on  the  ground]. 

*  *  *  *  * 

The  proposed  AD  would  require  actions 
that  are  intended  to  address  the  unsafe 
condition  described  in  the  MCAI.  ■ 
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DATES:  We  must  receive  comments  on 
this  proposed  AD  by  March  29,  2010. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:(202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-40,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD,  contact  Bombardier, 
Inc.,  400  Cote  Vertu  Road  West,  Dorval, 
Quebec  H4S  1Y9,  Canada;  telephone 
514-855-5000;  fax  514-855-7401;  e- 
mail  thd. crj@aero. bombardier. com ; 
Internet  http://www.bombardier.com. 

You  may  review  copies  of  the 
referenced  service  information  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington.  For  information  on  the 
availability  of  this  material  at  the  FAA, 
call  425-227-1221  or  425-227-1152. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.reguIations.gov;  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is  in 
the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortly 
after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Alfano,  Aerospace 
Engineer,  Airframe  and  Mechanical 
Systems  Branch,  ANE-171,  FAA,  New 
York  Aircraft  Certification  Office,  1600 
Stewart  Avenue,  Suite  410,  Westbury, 
New  York  11590;  telephone  (516)  228- 
7340;  fax  (516)  794-5531. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2010-0039;  Directorate  Identifier 
2009-NM-239-AD”  at  the  beginning  of 


your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  based  on  those  comments. 

We  have  lengthened  the  30-day 
comment  period  for  proposed  ADs  that 
address  MCAI  originated  by  aviation 
authorities  of  other  countries  to  provide 
adequate  time  for  interested  parties  to 
submit  comments.  The  comment  period 
for  these  proposed  ADs  is  now  typically 
45  days,  which  is  consistent  with  the 
comment  period  for  domestic  transport 
ADs. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.reguIations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  aviation  authority 
for  Canada,  has  issued  Canadian 
Airworthiness  Directive  CF-2009-39, 
dated  October  27,  2009  (referred  to  after 
this  as  “the  MCAf’),  to  correct  an  unsafe 
condition  for  the  specified  products. 

The  MCAI  states: 

Seven  cases  of  on-ground  hydraulic 
accumulator  screw  cap  or  end  cap  failure 
have  been  experienced  on  CL-600-2B19 
(CRJ)  aircraft,  resulting  in  loss  of  the 
associated  hydraulic  system  and  high-energy 
impact  damage  to  adjacent  systems  and 
structure.  The  lowest  number  of  flight  cycles 
accumulated  at  the  time  of  failure,  to  date, 
has  been  6991  flight  cycles. 

Although  there  have  been  no  failures  to 
date  on  any  CL-600-lAll,  CL-600-2A12  or 
CL-600-2B16  aircraft,  the  same  accumulators 
as  those  installed  on  the  CL-600-2B19,  Part 
Numbers  (P/N)  08-60163-001,  08-60163- 
002,  08-60164-001  and  08-60164-002, are 
installed  on  some  of  the  aircraft  listed  in  the 
Applicability  section  of  this  directive. 

Notes: 

1.  Earlier  accumulators,  P/Ns  2770571- 
102,  2770571-103,  2770571-104  and 
2770571-105,  were  installed  in  production 
on  the  following  aircraft:  CL-600-1A11  [all 
Serial  Numbers  (S/Ns)],  CL-600-2A12  (all  S/ 
Ns)  and  CL-600-2B16  (S/Ns  5001  through 
5194  and  5301  through  5524  only).  These 
accumulators  do  not  require  inspection  or 
replacement.  However,  if  any  of  the 
accumulators  with  the  above  P/Ns  have  been 
replaced  in-service  by  P/Ns  08-60163-001, 

.  08-60163-002,  08-60164-001  and  08- 
60164-002,  these  latter  accumulators  require 
replacement. 

2.  The  only  accumulators  ever  installed  on 
CL-600-2B16  aircraft.  S/Ns  5525  through 
5665  and  5701  and  subsequent,  are  P/Ns  08- 
60163-001,  08-60163-002,  08-60164-001 
and  08-60164-002;  these  accumulators 
require,  replacement. 


A  detailed  analysis  of  the  systems  and 
structure  in  the  potential  line  of  trajectory  of 
a  failed  screw  cap/end  cap  for  each 
accumulator,  P/Ns  08-60163-001,  08-60163- 
002,  08-60164-001  and  08-60164-002,  has 
been  conducted.  It  has  been  identified  that 
the  worst  case  scenario  would  be  failure  of 
one  of  the  brake  accumulator  screw  caps/end 
caps,  resulting  in  impact  damage  causing  loss 
of  both  hydraulic  systems  No.  2  and  No.  3, 
with  consequent  loss  of  both  braking  and 
nose  wheel  steering  and  the  potential  for  a 
runway  excursion  [resulting  in  damage  to  the 
airplane  and  hazards  to  persons  or  property 
on  the  ground). 

This  directive  gives  instructions  to  perform 
identification  and  records  checks,  where 
applicable,  and  replace  accumulators,  P/Ns 
08-60163-001,  08-60163-002,  08-60164- 
001  and  08-60164-002,  within  the  time 
compliance  specified. 

You  may  obtain  further  information  by 
examining  the  MCAI  in  the  AD  docket. 

Relevant  Service  Information 

Bombardier  has  issued  Service 
Bulletins  600-0742,  601-0597,  604-29- 
008,  and  605-29-001,  all  Revision  01, 
all  dated  July  6,  2009.  The  actions 
described  in  this  service  information  are 
intended  to  correct  the  unsafe  condition 
identified  in  the  MCAI. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  State  of 
Design  Authority,  we  have  been  notified 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all  pertinent 
information  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  proposed 
different  actions  in  this  AD  from  those 
in  the  MCAI  in  order  to  follow  FAA 
policies.  Any  such  differences  are 
highlighted  in  a  NOTE  within  the 
proposed  AD. 
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Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  proposed  AD  would 
affect  about  340  products  of  U.S. 
registry.  We  also  estimate  that  it  would 
take  about  20  work-hours  per  product  to 
comply  with  the  basic  requirements  of 
this  proposed  AD.  The  average  labor  . 
rate  is  $85  per  work-hour.  Required 
parts  would  cost  about  $7,717  per 
product.  Where  the  service  information 
lists  required  parts  costs  that  are 
covered  under  warranty,  we  have 
assumed  that  there  will  be  no  charge  for 
these  costs.  As  we  do  not  control 
warranty  coverage  for  affected  parties, 
some  parties  may  incur  costs  higher 
than  estimated  here.  Based  on  these 
figures,  we  estimate  the  cost  of  the 
proposed  AD  on  U.S.  operators  to  be 
$3,201,780,  or  $9,417  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701; 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

Bombardier,  Inc.:  Docket  No.  FAA-2010- 
0039;  Directorate  Identifier  2009-NM- 
239-AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  by  March 
29,  2010. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  the  Bombardier,  Inc. 
airplanes,  certificated  in  any  category, 
identified  in  paragraphs  (c)(1),  (c)(2),  and 
(c)(3)  of  this  AD. 

(1)  Model  CL-600-1A11  (CL-600) 
airplanes,  serial  numbers  1004  through  1085 
inclusive; 

(2)  CL-600-2A12  (CL-601)  airplanes,  serial 
numbers  3001  through  3066  inclusive;  and 

(3)  CL-600-2B16  (CL-601-3A,  CL-601-3R, 
and  CL-604)  airplanes,  serial  numbers  5001 
through  5194  inclusive,  5301  through  5665 
inclusive,  and  5701  and  subsequent. 

Note  1:  Some  Model  CL-600-2B16  (CL- 
604)  airplanes  might  be  referred  to  by  the 
marketing  designation  CL-605. 

Subject 

(d)  Air  Transport  Association  (AT A)  of 
America  Code  29:  Hydraulic  power. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

Seven  cases  of  on-ground  hydraulic 
accumulator  screw  cap  or  end  cap  failure 
have  been  experienced  on  CL-600-2B19 
(CRJ)  aircraft,  resulting  in  loss  of  the 
associated  hydraulic  system  and  high-energy 
impact  damage  to  adjacent  systems  and 
structure.  The  lowest  number  of  flight  cycles 
accumulated  at  the  time  of  failure,  to  date, 
has  been  6991  flight  cycles. 


Although  there  have  been  no  failures  to 
date  on  any  CL-600-1A11,  CL-600-2A12  or 
CL-60Q-2B16  aircraft,  the  same  accumulators 
as  those  installed  on  the  CL-600-2B19,  Part 
Numbers  (P/N)  08-60163-001,  08-60163- 
002,  08-60164-001  and  08-60164-002, are 
installed  on  some  of  the  aircraft  listed  in  the 
Applicability  section  of  this  directive. 

Notes: 

1.  Earlier  accumulators,  P/Ns  2770571- 
102,  2770571-103,  2770571-104  and 
2770571-105,  were  installed  in  production 
bn  the  following  aircraft:  CL-600-lAll  [all 
Serial  Numbers  (S/Ns)],  CL-600-2A12  (all  S/ 
Ns)  and  CL-600-2B16  (S/Ns  5001  through 
5194  and  5301  through  5524  only).  These 
accumulators  do  not  require  inspection  or 
replacement.  However,  if  any  of  the 
accumulators  with  the  above  P/Ns*have  been 
replaced  in-service  by  P/Ns  08-60163-001, 
08-60163-002,  08-60164-001  and  08- 
60164-002,  these  latter  accumulators  require 
replacement. 

2.  The  only  accumulators  ever  installed  on 
CL-600-2B16  aircraft,  S/Ns  5525  through 
5665  and  5701  and  subsequent,  arte  P/Ns  08- 
■60163-001,  08-60163-002,  08-60164-001 
and  08-60164-002;  these  accumulators 
require  replacement. 

A  detailed  analysis  of  the  systems  and 
structure  in  the  potential  line  of  trajectory  of 
a  failed  screw  cap/end  cap  for  each 
accumulator,  P/Ns  08-60163-001,  08-60163- 
002, 08-60164-001  and  08-60164-002,  has 
been  conducted.  It  has  been  identified  that 
the  worst  case  scenario  would  be  failure  of 
one  of  the  brake  accumulator  screw  caps/end 
caps,  resulting  in  impact  damage  causing  loss 
of  both  hydraulic  systems  No.  2  and  No.  3, 
with  consequent  loss  of  both  braking  and 
nose  wheel  steering  and  the  potential  for  a 
runway  excursion  [resulting  in  damage  to  the 
airplane  and  hazards  to  persons  or  property 
on  the  ground). 

This  directive  gives  instructions  to  perform 
identification  and  records  checks,  where 
applicable,  and  replace  accumulators,  P/Ns 
08-61)163-001,  08-60163-602,  08-60104- 
001  and  08-60164-002,  within  the  time 
compliance  specified. 

Compliance 

(i)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Actions 

(g)  Do  the  following  actions  as  applicable. 

(1)  Within  50  flight  hours  after  the  effective 
date  of  this  AD,  inspect  to  determine  the  part 
numbers  of  the  system  accumulators 
numbers  1,2,  and  3  and  brake  accumulators 
numbers  2  and  3  that  are  installed  on  the 
airplane.  A  review  of  airplane  maintenance 
records  is  acceptable  in  lieu  of  this 
inspection  if  the  part  number  of  the 
accumulator  can  be  conclusively  determined 
from  that  review.  If  all  of  the  installed 
accumulators  have  P/N  2770571-102, 
2770571-103,  2770571-104,  or  2770571-105, 
no  further  action  is  required  by  this  AD. 

(2)  At  the  applicable  time  in  paragraph 
(g)(2)(i),  (g)(2)(ii),  or  (g)(2)(iii)  of  this  AD, 
replace  the  accumulator  with  a  new 
accumulator  with  the  same  part  number,  in 
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accordance  with  the  Accomplishment  Instructions  of  the  applicable  service  bulletin 

listed  in  Table  1  of  this  AD. 

Table  1— Service  Bulletins 


0  Airplane  model — 

Bombardier 
Service 
Bulletin — 

Revision — 

Dated— 

CL-600-1A11  (CL-600)  . 

600-0742 

01 

July  6,  2009. 

CL-600-2A12  {CL-601)  . 

CL-600-2B16  (CL-601-3A,  CL-601-3R  variant). 

601-0597 

01 

July  6,  2009. 

CL-€00-2Bi6(CL-604  variant)  . 

604-29-008 

01 

July  6.  2009. 

CL-600-2B16  (CL-605)  . 

605-29-001 

01 

July  6,  2009. 

(i)  For  each  accumulator  (P/Ns  08-60163- 
001,  08-60163-002,  08-60164-001,  and  08- 
60164-002)  that  has  accumulated  more  than 
3,650  total  flight  cycles  as  of  the  effective 
date  of  this  AD,  replace  the  accumulator 
within  100  flight  cycles  after  the  effective 
date  of  this  AD. 

(ii)  For  each  accumulator  (P/Ns  08-60163- 
001,  08-60163-002,  08-60164-001,  and  08- 
60164-002)  that  has  accumulated  3,650  total 
flight  cycles  or  fewer  as  of  the  effective  date 
of  this  AD,  replace  the  accumulator  before 


the  accumulation  of  3,750  total  flight  cycles 
on  the  accumulator. 

(iii)  For  each  accumulator  (P/Ns  08-60163- 
001,  08-60163-002,  08-60164-001,  and  08- 
60164-002)  for  which  it  is  not  possible  to 
determine  the  number  of  flight  cycles 
accumulated,  replace  the  accumulator  within 
100  flight  cycles  after  the  effective  date  of 
this  AD. 

(3)  Thereafter,  before  the  accumulation  of 
3,750  total  flight  cycles  on  any  accumulator 
having  P/N  08-60163-001,  08-60163-002, 
08-60164-001,  or  08-60164-002,  replace  the 

Table  2— Previous  Service  Bulletins 


accumulator  with  a  new  accumulator  having 
the  same  part  number,  in  accordance  with 
the  Accomplishment  Instructions  of  the 
applicable  service  bulletin  listed  in  Table  1 
of  this  AD. 

(4)  Replacement  of  an  accumulator  with  a 
new  accumulator  having  the  same  part 
number  is  also  acceptable  for  compliance 
with  the  requirements  of  paragraph  (g)(2)  of 
this  AD,  it  done  before  the  effective  date  of 
this  AD  in  accordance  with  the  applicable 
service  bulletin  listed  in  Table  2  of  this  AD: 


Airplane  model — 

Bombardier 
Service 
Bulletin — 

Dated — 

CL-600-1A11  {CL-600)  . . . 

CL-600-2A12  (CL-601)  . 

CL-600-2B16  (CL-601-3A,  CL-601-  3R  variant). 

CL-600-2B16  (CL-604  variant)  . 

CL-600-2B16  (CL-605)  . 

600- 0742 

601- 0597 

604- 29-008 

605- 29-001 

November  10,  2008. 
November  10,  2008. 

November  10,  2008. 
November  10,  2008. 

FAA  AD  Differences 

Note  2:  This  AD  differs  from  the  MCAI 
and/or  service  information  as  follows: 

(1)  The  MCAI  specifies  that  certain 
airplanes  do  not  need  to  be  inspected  for  the 
part  number;  however,  this  AD  requires  that 
inspections  be  done  on  all  airplanes  to 
determine  the  part  number. 

(2)  The  MCAI  specifies  to  record  the 
number  of  flight  cycles  accumulated  on  each 
affected  part.  This  AD  does  not  require  that 
operators  record  the  number  of  flight  cycles. 

Other  FAA  AD  Provisions 

(h)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  New  York  Aircraft 
Certification  Office  (ACO),  ANE-170,  FAA, 
has  the  authority  to  approve  AMOCs  for  this 
AD,  if  requested  using  the  procedures  found 
in  14  CFR  39.19.  Send  information  to  ATTN: 
Program  Manager,  Continuing  Operational 
Safety,  FAA,  New  York  ACO,  1600  Stewart 
Avenue,  Suite  410,  Westbury,  New  York, 
11590;  telephone  516-228-7300;  fax  516- 
794-5531.  Before  using  any  approved  AMOC 
on  any  airplane  to  which  the  AMOC  applies, 
notify'  your  principal  maintenance  inspector 
(PMI)  or  principal  avionics  inspector  (PAI), 
as  appropriate,  or  tacking  a  principal 
inspector,  your  local  Flight  Standards  District 


Office.  The  AMOC  approval  letter  must 
specifically  reference  this  AD. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  information  collection 
requirem^pts  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(i)  Refer  to  MCAI  Canadian  Airworthiness 
Directive  CF-2009— 39,  dated  October  27, 
2009,  and  the  service  bulletins  listed  in  Table 
1  of  this  AD,  for  related  information. 


Issued  in  Renton,  Washington,  on  February 
5,  2010. 

Stephen  P.  Boyd, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Dor.  2010-2993  Filed  2-11-10;  8:45  am] 
BILLING  CODE  4910-13-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 


[Docket  No.  F A A-201 0-0037;  Directorate 
Identifier  2009-NM-240-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Model  737-700  (IGW)  Series 
Airpianes  Equipped  With  Auxiliary  Fuel 
Tanks  Installed  in  Accordance  With 
Configuration  3  of  Supplemental  Type 
Certificate  ST00936NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
Model  737-700  (IGW)  series  airplanes. 
This  proposed  AD  would  require 
deactivation  or  modification  of  PATS 
Aircraft,  LLC,  auxiliary  fuel  tanks.  This 
proposed  AD  results  from  fuel  system 
reviews  conducted  by  the  manufacturer. 
We  are  proposing  this  AD  to  prevent  the 
potential  of  ignition  sources  inside  fuel 
tanks,  which,  in  combination  with 
flammable  fuel  vapors,  could  result  in 
fuel  tank  explosions  and  consequent 
loss  of  the  airplane. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  March  29,  2010. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax: 202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD,  contact  Decrane 
Aerospace,  PATS  Aircraft  Systems, 
21652  Nanticoke  Avenue,  Georgetown, 
Delaware  19947;  telephone  302-253- 
6157;  fax  302-855-0153;  e-mail 
giuseppecoppola® 

decraneaerospace.com;  Internet  http:// 
www.decraneaerospace.com.  You  may 
review  copies  of  the  referenced  service 
information  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  425-227-1221 
or  42.5-227-1152. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
^^'ww.regulations.gov;  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mazdak  Hobbi,  Aerospace  Engineer, 
Propulsion  and  Services  Branch,  ANE- 
173,  FAA,  New  York  Aircraft 
Certification  Office,  1600  Stewart 
Avenue,  Suite  410,  Westbury,  New  York 
11590;  telephone  (516)  228-7330;  iax 
(516) 794-5531. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2010-0037;  Directorate  Identifier 
2009-NM-240-AD”  at-the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed- AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

The  FAA  has  examined  the 
underlying  safety  issues  involved  in  fuel 
tank  explosions  on  several  large 
transport  airplanes,  including  the 
adequacy  of  existing  regulations,  the 
service  history  of  airplanes  subject  to 
those  regulations,  and  existing 
maintenance  practices  for  fuel  tank 
systems.  As  a  result  of  those  findings, 
we  issued  a  regulation  titled  “Transport 
Airplane  Fuel  Tank  System  Design 
Review,  Flammability  Reduction  and 
Maintenance  and  Inspection 
Requirements”  (66  FR  23086,  May  7, 
2001).  In  addition  to  new  airworthiness 
standards  for  transport  airplanes  and 
new  maintenance  requirements,  this 
rule  included  Special  Federal  Aviation 
Regulation  No.  88  (“SFAR  88,” 
Amendment  21-78,  and  subsequent 
Amendments  21-82  and  21-83). 

Among  other  actions,  SFAR  88 
requires  certain  type  design  [f.e^,  type 
certificate  (TC)  and  supplemental  type 
certificate  (STC))  holders  to  substantiate 
that  their  fuel  tank  systems  can  prevent 
ignition  sources  in  the  fuel  tanks.  This 
requirement  applies  to  type  design, 
holders  for  large  turbine-powered 
transport  airplanes  and  for  subsequent 
modifications  to  those  airplanes.  It 
requires  them  to  perform  design  reviews 
and  to  develop  design  changes  and 
maintenance  procedures  if  their  designs 


do  not  meet  the  new  fuel  tank  safety  j 

standards.  As  explained  in  the  preamble 
to  the  rule,  we  intended  to  adopt 
airworthiness  directives  to  mandate  any 
changes  found  necessary  to  address  j 

unsafe  conditions  identified  as  a  result 
of  these  reviews. 

In  evaluating  these  design  reviews,  we 
have  established  four  criteria  intended 
to  define  the  unsafe  conditions 
associated  with  fuel  tank  systems  that 
require  corrective  actions.  The 
percentage  of  operating  time  during 
which  fuel  tanks  are  exposed  to  I 

flammable  conditions  is  one  of  these  | 

criteria.  The  other  three  criteria  address 
the  failure  types  under  evaluation: 
single  failures,  single  failures  in 
combination  with  a  latent  condition(s), 
and  in-service  failure  experience.  For  all 
four  criteria,  the  evaluations  included  1 

consideration  of  previous  actions  taken  ' 
that  may  mitigate  the  need  for  further 
action. 

We  have  determined  that  the  actions  , 
identified  in  this  AD  are  necessary  to  ' 

reduce  the  potential  of  ignition  sources 
inside  fuel  tanks,  which,  in  combination 
with  flammable  fuel  vapors,  could  result" 
in  fuel  tank  explosions  and  consequent 
loss  of  the  airplane. 

Supplemental  Type  Certificates  (STCs) 
for  PATS  Aircraft,  LLC,  Auxiliary  Fuel 
Tanks 

The  auxiliary  fuel  tank  STC  on 
affected  airplanes  is  of  two  basic  type 
designs:  A  box-and-bladder  type,  and  a 
double-walled  cylindrical  type.  The 
box-and-bladder  tanks  are  emptied  and 
vented  into  the  airplane  center  wing 
tank  using  either  pneumatic  air  pressure 
supplied  from  the  airplane,  or  electrical 
power  from  the  airplane  to  power  fuel 
pumps  installed  in  the  tank  external  dry 
bay  area.  The  double-walled  cylindrical 
tanks  use  pneumatic  air  pressure  to 
empty  into  the  airplane  center  wing 
tank.  All  auxiliary  tanks  use  some  type 
of  electrical  fuel  quantity  indication 
system  (FQIS),  flight  deck  control  and 
annunciation  panels,  float  level 
switches,  valves  and  venting  systems, 
electrical  wiring  connections  in  the  dry 
bay  area,  and  electrical  bonding 
methods. 

FAA’s  Findings 

During  the  SFAR  88  safety 
assessment,  it  was  determined  that  the 
PATS  Aircraft,  LLC,  FQIS  and  float  level 
switch  did  not  meet  intrinsically  safe 
electrical  energy  levels  as  described  in 
the  guidelines  of  Advisory  Circular  (AC) 
25.981-lC,  “Fuel  Tank  Ignition  Source 
Prevention  Guidelines.”  PATS  Aircraft, 

LLC,  the  STC  holder,  identified 
potential  ignition  sources  resulting  from 
a  combination  of  single  and  latent 
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failures  for  the  PATS  Aircraft,  LLC,  fuel 
tank  subsystems.  PATS  Aircraft,  LLC, 
has  not  complied  with  the  requirements 
of  SFAR  88,  paragraph  2.  To  prevent 
high  electrical  energy  levels  from  the 
FQIS  and  float  level  switch  from 
entering  the  auxiliary  fuel  tank,  we  have 
determined  that  the  appropriate 
solution  for  continued  use  is  a 
combination  of  actions.  Installing  a 
transient  suppression  device  (TSD)  on 
FQIS  and  float  level  switches  would  be 
needed.  In  order  to  maximize  wire 
separation,  the  TSD  must  be  installed  as 
close  as  possible  to  the  points  where  the 
FQIS  and  float  level  switch  wires  exit 
the  TSD  and  enter  the  auxiliary  tank. 
Other  actions  might  include  replacing 
high-energy  FQISs,  and  float  level 
switches  that  are  impractical  for  TSD 
application,  with  intrinsically  safe 
FQISs,  providing  wire  separation, 
conducting  a  one-time  inspection  and/ 
or  replacing  aging  float  level  switch 
conduit  assemblies,  periodically 
inspecting  the  external  dry  bay  system 
components  and  wires,  and  testing  the 
integrity  of  bonding  resistances. 

As  an  alternative  to  the  modification 
described  above,  deactivation  of  the 
auxiliary  fuel  tanks  would  adequately 
address  the  unsafe  condition.  If 
operators  do  not  wish  to  deactivate  their 
auxiliary  fuel  tanks,  we  will  consider 
requests  for  alternative  methods  of 
compliance  (AMOCs).  The  most  likely 
requests  would  be  to  allow  continued 
use  of  the  tanks  by  showing  compliance 
with  SFAR  88.  This  would  involve 
obtaining  STCs  to  modify  the  auxiliary 
fuel  tank  systems  and  developing 
maintenance  procedures  to  address  the 
safety  issues  identified  above.  PATS 
Aircraft,  LLC,  as  the  current  STC  holder, 
may  be  working  on  AMOCs.  Operators 
may  contact  PATS  or  propose  an  AMOC 
on  their  own. 

Once  an  operator  has  deactivated  a 
tank  as  proposed  by  this  NPRM,  the 
operator  might  wish  to  remove  the  tank. 
This  would  require  a  separate  design 
approval,  if  an  approved  tank  removal 
procedure  does  not  exist. 

Relevant  Service  Information 

We  have  reviewed  Decrane  Aerospace 
Service  Bulletins  ST00936NY-D-28- 
SB-001_K,  dated  August  25,  2008;  and 
ST00936NY-D-28-SB-021_K,  dated 
January  8,  2009;  which  describe 
procedures  for  modifying  the  auxiliary 
fuel  system  (AFS).  The  modification  of 
the  auxiliary  fuel  cells  of  the  AFS 
specified  in  Decrane  Aerospace  Service 
Bulletin  ST00936NY-D-28-SB-001_K 
includes  removing,  repositioning, 
replacing  or  adding  bonding  jumpers 
and/or  hardware.  The  modification  of 
the  AFS  harnesses  specified  in  Decrane 


Aerospace  Service  Bulletin 
ST00936NY-D-28-SB-021_K  includes 
removing  and  replacing  the  auxiliary 
fuel  system  critical  harnesses. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design.  For  this  reason,  we  are 
proposing  this  AD,  which  would  require 
deactivation  to  prfevent  usage  of 
auxiliary  fuel  tanks,  or  modification  of 
the  auxiliary  fuel  system. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
would  affect  11  airplanes  of  U.S. 
registry.  We  also  estimate  that  it  would 
take  about  250  work-hours  per  product 
to  comply  with  this  proposed  AD.  The 
average  labor  rate  is  $85  per  work-hour. 
Required  parts  would  cost  about 
$10,000  per  product.  Based  on  these 
figures,  we  estimate  the  cost  of  this 
proposed  AD  to  the  U.S.  operators  to  be 
$343,750,  or  $31,250  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 


1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

2.  Is  not  a  “significant  rule”  under  the  ' 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979),  and 

3.  Will  not  have  a  significant 
econonric  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

You  cap  find  our  regulatory 
evaluation  and  the  estimated  costs  of 
compliance  in  the  AD  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

The  Boeing  Company:  Docket  No.  FAA- 
2010-0037;  Directorate  Identifier  2009- 
NM-240-AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  by  March 
29,  2010. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  The  Boeing 
Company  Model  737-700  (IGW)  series 
airplanes,  certificated  in  any  category; 
equipped  with  auxiliary  fuel  tanks  installed 
in  accordance  with  configuration  3  of 
Supplemental  Type  Certificate  ST00936NY. 

Subject 

(d)  Air  Transport  Association  (ATA)  of 
America  Code  28:  Fuel. 

Unsafe  Condition 

(e)  This  AD  results  from  fuel  system 
reviews  conducted  by  the  manufacturer.  The 
Federal  Aviation  Administration  is  issuing 
this  AD  to  prevent  the  potential  of  ignition 
sources  inside  fuel  tanks,  which,  in 
combination  with  flammable  fuel  vapors, 
could  result  in  fuel  tank  explosions  and 
consequent  loss  of  the  airplane. 

Compliance 

(f)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 
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Prevent  Usage  of  Auxiliary  Fuel  Tanks  or 
Modify  Auxiliary  Fuel  System 

(g)  Within  45  days  after  the  effective  date 
of  this  AD;  Accomplish  the  requirements 
specified  in  paragraph  (g)(1)  or  (g)(2)  of  this 
AD. 

(1)  Deactivate  the  auxiliary  fuel  tanks,  in 
accordance  with  a  deactivation  procedure 
approved  by  the  Manager,  New  York  Aircraft 
Certification  Office  (AGO).  Any  auxiliary 
tank  component  that  remains  on  the  airplane 
must  be  secured  and  must  have  no  effect  on 
the  continued  operational  safety  and 
airworthiness  of  the  airplane.  Deactivation 
must  not  result  in  the  need  for  additional 
instructions  for  continued  airworthiness. 

Note  1:  Appendix  A  of  this  AD  provides 
criteria  that  should  be  included  in  the 
deactivation  procedures.  The  proposed 
deactivation  procedures  should  be  submitted 
to  the  Manager,  New  York  AGO,  as  soon  as 
possible  to  ensure  timely  review  and 
approval. 

Note  2:  For  technical  information,  contact 
Mazdak  Hobbi,  Aerospace  Engineer, 
Propulsion  and  Services  Branch,  ANE-173, 
FAA,  New  York  Aircraft  Certification  Office 
(AGO),  1600  Stewart  Avenue,  Suite  410, 
Westbury,  New  York  11590;  telephone  516- 
228-7330;  fax  516-794-5531. 

(2)  Modify  the  auxiliary  fuel  system  by 
doing  all  the  applicable  actions  in 
accordance  with  the  Accomplishment 
Instructions  of  Decrane  Aerospace  Service 
Bulletin  ST00936NY-D-28-SB-001_K,  dated 
August  25,  2008;  and  Decrane  Aerospace 
Service  Bulletin  ST00936NY-D-28-SB- 
021_K,  dated  January  8,  2009. 

Reporting  Requirement 

(h)  Within  45  days  after  the  effective  date 
of  this  AD,  submit  a  report  to  the  Manager, 
New  York  AGO.  The  report  must  include  the 
information  listed  in  paragraphs  (h)(1),  (h)(2), 
and  (h)(3)  of  this  AD.  Under  the  provisions 
of  the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the  information 
collection  requirements  contained  in  this  AD, 
and  assigned  OMB  Control  Number  2120- 
0056. 

(1)  The  airplane  registration  and  operation 
status. 

(2)  The  usage  firequency  in  terms  of  total 
number  of  flights  per  year  and  total  number 


of  flights  per  year  for  which  the  auxiliary 
tank  is  used. 

(3)  Method  of  complying  with  paragraph 
(g)(1)  of  this  AD. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(1) (l)  The  Manager,  New  York  AGO,  ANE- 
170,  FAA,  has  the  authority  to  approve 
AMOCs  for  this  AD,  if  requested  using  the 
procedures  found  in  14  CFR  39.19.  Send 
information  to  Attn:  Program  Manager, 
Continuing  Operational  Safety,  FAA,  New 
York  AGO,  1600  Stewart  Avenue,  Suite  410, 
Westbury,  New  York  11590;  telephone  516- 
228-7300;  fax  516-794-5531.  Before  using 
any  approved  AMOC  on  any  airplane  to 
which  the  AMOC  applies,  notify  your 
principal  maintenance  inspector  (PMl)  or 
principal  avionics  inspector  (PAI),  as 
appropriate,  or  lacking  a  principal  inspector, 
your  local  Flight  Standards  District  Office. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  yom  principal  maintenance  inspector 
(PMI)  or  principal  avionics  inspector  (PAI), 
as  appropriate,  or  lacking  a  principal 
inspector,  your  local  Flight  Standards  District 
Office.  The  AMOC  approval  letter  must 
specifically  reference  this  AD. 

Appendix  A 

Deactivation  Criteria 

The  auxiliary  fuel  tank  deactivation 
procedures  required  by  paragraph  (g)(1)  of 
this  AD  should  address  the  following  actions. 

(1)  Permanently  drain  auxiliary  fuel  tanks, 
and  clear  them  of  fuel  vapors  to  eliminate  the 
possibility  of  out-gassing  of  fuel  vapors  fi'om 
the  emptied  auxiliary  tank. 

(2)  Disconnect  all  electrical  connections 
ft-oni  the  fuel  quantity  indication  system 
(FQIS),  fuel  pumps  if  applicable,  float 
switches,  and  all  other  electrical  connections 
required  for  auxiliary  tank  operation,  and 
stow  them  at  the  auxiliary  tank  interface. 

(3)  Discoimect  all  pneumatic  connections  if 
applicable,  cap  them  at  the  pneumatic 
source,  and  secure  them. 

(4)  Disconnect  all  fuel  feed  and  fuel  vent 
plumbing  interfaces  with  airplane  original 
equipment  manufacturer  (OEM)  tanks,  cap 
them  at  the  airplane  tank  side,  and  secure 


them  in  accordance  with  a  method  approved 
by  the  FAA;  one  approved  method  is 
specified  in  AC  25-8  Auxiliary  Fuel  System 
Installations.  In  order  to  eliminate  the 
possibility  of  structural  deformation  during 
cabin  decompression,  leave  open  and  secure 
the  disconnected  auxiliary  fuel  tank  vent 
lines. 

(5)  Pull  and  collar  all  circuit  breakers  used 
to  operate  the  auxiliary  tank. 

(6)  Revise  the  weight  and  balance 
document,  if  required,  and  obtain  FAA 
approva}. 

(7)  Amend  the  applicable  sections  of  the 
applicable  airplane  flight  manual  (AFM)  to 
indicate  that  the  auxiliary  fuel  tank  is 
deactivated.  Remove  auxiliary  fuel  tank 
operating  procedures  to  ensure  that  only  the 
OEM  fuel  system  operational  procedures  are 
contained  in  the  AFM.  Amend  the 
Limitations  Section  of  the  AFM  to  indicate 
that  the  AFM  Supplement  for  the  STC  is  not 
in  effect.  Place  a  placard  in  the  flight  deck 
indicating  that  the  auxiliary  tank  is 
deactivated.  The  AFM  revisions  specified  in 
this  paragraph  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

(8)  Amend  the  applicable  sections  of  the 
applicable  flight  crew  operating  manual  and 
airplane  maintenance  manual  to  remove 
auxiliary  tank  maintenance  procedures. 

(9)  After  the  auxiliary  fuel  tank  is 
deactivated,  accomplish  procedures  such  as 
leak  checks  and  pressure  checks  deemed 
necessary  before  returning  the  airplane  to 
service.  These  procedures  must  include 
verification  that  the  airplane  FQIS  and  fuel 
distribution  systems  have  not  been  adversely 
affected. 

(10)  Revise  the  instructions  for  continued 
airworthiness,  as  required,  after  deactivation. 

(11)  Include  with  the  operator’s  proposed 
procedures  any  relevant  information  or 
additional  steps  that  are  deemed  necessary 
by  the  operator  to  comply  with  the  • 
deactivation  and  return  the  airplane  to 
service. 

Issued  in  Renton,  Washington,  on  February 
5,  2010. 

Stephen  P.  Boyd, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  2010-2994  Filed  2-11-10;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  a  service 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

DATES:  Effective  Date:  3/1572010. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  S.  Lineback,  Telephone:  (703J 
603-7740,  Fax:  (703j  603-0655,  or  e- 
mail  CMTEFedReg^AbilityOne.gov. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  12/11/2009  (74  FR  65758)  and  12/ 
18/2009  (74  FR  67176-77),  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  of  proposed  additions 
to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  service  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46— 48c  and  41  CFR  51- 
2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
service  proposed  for  addition  to  the 
Procurement  List. 

End  of  Certification 

Accordingly,  the  following  products 
and  service  are  added  to  the 
Procurement  List: 

Products 

NSN:  8415-01-548-7187— Advanced 
Combat  Shirt,  Size:  XS— R. 

NSN:  8415-01-548-7201— Advanced 
Combat  Shirt,  Size:  SM-R. 

NSN:  8415-01-548-7206— Advanced 
Combat  Shirt,  Size:  M-R. 

NSN:  8415-01-548-7209— Advanced  *  . 
Combat  Shirt,  Size:  L-R. 

NSN;,8415-01-548-7215— Advanced 
Combat  Shirt,  Size:  XX-Large. 

NSN:  8415^1-548-7232— Advanced 
Combat  Shirt,  Size:  XL-R. 

NSN:  8415-01-548-7236— Advanced 
Combat  Shirt,  Size:  XXXL-R. 

NPA:  Goodwill  Industries  of  South  Florida, 
Inc.,  Miami,  FL.  ' 

NPA:  Southeastern  Kentucky 
Rehabilitation  Industries,  Inc.,  Corbin,  KY. 

NPA:  Winston-Salem  Industries  for  the 
Blind,  Winston-Salem,  NC. 

NPA:  San  Antonio  Lighthouse  for  the 
Blind,  San  Antonio,  TX. 

NPA:  New  York  City  Industries  for  the 
Blind,  Brooklyn,  NY. 

NPA:  Mount  Rogers  Community  Services 
Board,  Atkins,  VA. 

Contracting  Activity:  DEPT  OF  THE 
ARMY,  XR  W2DF  RDECOM  ACQ  CTR 
NATICK,  MA. 

Coverage;  C-List  for  63%  of  the 
requirements  of  the  US  Army  Research, 
Development,  and  Engineering  Command 
(RDECOM),  Natick,  MA. 

Service 

Service  Type/Location:  Grounds  & 
Custodial  Services,  U.S.  Army  Headquarters 
6th  Recruiting  Brigade,  4539  N.  5th  Street, 
North  Las  Vegas,  NV. 

NPA:  Opportunity  Village  Association  for 
Retarded  Citizens,  Las  Vegas,  NV. 


Contracting  Activity:  Dept  of  the  Air  Force, 
FA4861  99  CONS  LGC,  Nellis  AFB,  NV. 

Barry  S.  Lineback, 

Director,  Business  Operations. 

[FR  Doc.  2010-2997  Filed  2-11-10;  8:45  am] 
BILLING  CODE  6353-<n-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
And  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to  and 
Deletions  From  Procurement  List. 


SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  a  service  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilitifes,  and  to  delete  services 
previously  furnished  by  such  agencies. 

Comments  Must  be  Received  On  or 
Before:  3/15/2010. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  OR  TO  SUBMIT 
COMMENTS  CONTACT:  Barry  S.  Lineback, 
Telephone:  (703)  603-7740,  Fax:  (703) 
603-0655,  or  e-mail 
CMTEFedReg@A  bilityOn  e.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  will  be  required  to  procure  the 
products  and  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
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The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  service  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  service  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  {41  U.S.C.  46— 48c)  in 
connection  with  the  products  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

End  of  Certification 
The  following  products  and  service 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

NSN:  7045-01^82-7540— CD-R  Silver  w/ 
Jewel  Case 

NSN:  7045-01-503-2033— CD/DVD  Sleeves, 
Clear 

NPA:  North  Central  Sight  Services,  Inc., 
Williamsport,  PA 

Contracting  Activity:  DEFENSE  LOGISTICS 
AGENCY,  DEFENSE  SUPPLY  CENTER, 
PHILADELPHIA,  PHILADELPHIA,  PA 
Coverage:  C-List  for  the  government 
requirements  for  the  DEFENSE 
LOGISTICS  AGENCY,  DEFENSE 
SUPPLY  CENTER  PHILADELPHIA, 
PHILADELPHIA.  PA 

Service 

Service  Type/Location:  Mailroom  Operation, 
IRS  Schiller  Park,  5100  River  Road, 
Schiller  Park,  IL 

NPAs:  ServiceSource,  Inc.,  Alexandria,  VA  ■ 
(PRIME  Contractor) 

Jewish  Vocational  Service  and 
Employment  Center,  Chicago,  IL 
(Subcontractor) 

Contracting  Activity:  DEPT  OF  TREAS, 
INTERNAL  REVENUE  SERVICE. 
WASHINGTON,  DC 

Deletions 

Regulatory  Flexibility  Act  Certification 
I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities. 


2.  If  approved,  the  action  may  result 
in  authorizing  small  entities  to  provide 
the  services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  services  proposed 
for  deletion  from  the  Procurement  List. 

End  of  Certification  - 

"the  following  services  are  proposed 
for  deletion  from  the  Procurement  List: 

Services 

Service  Type/Location:  Supply  and 
Warehousing  Service,  Defense 
Contracting  Management,  District  South, 
805  Walker  Street,  Marietta,  GA 
NPA:  Tommy  Nobis  Enterprises,  Inc., 
Marietta,  GA 

Contracting  Activity:  DEFENSE  LOGISTICS 
AGENCY,  DLA  SUPPORT  SERVICES— 
DSS,  FORT  BELVOIR,  VA 
Service  Type/Location:  Disposal  Support 
Services,  Pen.sacola  Naval  Air  Station, 
Pensacola,  FL 

NPA:  Association  for  Retarded  Citizens/ 
Escambia,  Inc.,  Pensacola,  FL 
Contracting  Activitv:  DEFENSE  LOGISTICS 
AGENCY,  DLA  SUPPORT  SERVICES— 
DSS,  FORT  BELVOIR,  VA 

Barry  S.  Lineback, 

Director,  Business  Operations. 

(FR  Doc.  2010-2998  Filed  2-11-10;  8:45  am] 
BILLING  CODE  6353-01 -P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act;  Notice  of  Meeting 

TIME  AND  DATE:  9  a.m.  (Eastern  Time) 
February  16,  2010. 

PLACE:  4th  Floor  Conference  Room, 

1250  H  Street,  NW.,  Washington,  DC 
20005. 

STATUS:  Parts  will  be  open  to  the  public 
and  parts  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Parts  Open  to  the  Public 

1.  Approval  of  the  minutes  of  the 

January  19,  2010  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report  by 

the  Executive  Director. 

a.  Monthly  Participant  Activity 
Report. 

b.  Monthly  Investment  Performance 
Report. 

c.  Legislative  Report. 

3.  Vendor  Financial  Update. 

4.  Report  on  Participant  Behavior  in  the 

Financial  Crisis. 

5.  Thrift  Savings  Plan  Enhancement  Act 

Implementation  Update. 

6.  DOL  Audit  Briefing. 


Parts  Closed  to  the  Public 

7.  Proprietary  Data. 

8.  Personnel. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  February  9,  2010. 

Thomas  K.  Emswiler, 

Secretary,  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  2010-3001  Filed  2-11-10;  8:45  am) 
BILLING  CODE  6760-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R2-R-2009-N196;  20131-1265- 
2CCP] 

Washita  and  Optima  Nationai  Wiidiife 
Refuses,  Comprehensive  Conservation 
Plan,  Custer  and  Texas  Counties,  TX 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability:  Final 
comprehensive  conservation  plan  and 
finding  of  no  significant  impact  for 
environment  assessment. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
availability  of  our  final  comprehensive 
conservation  plan  (CCP)  and  finding  of 
no  significant  impact  (FONSI)  and 
environmental  assessment  (EA)  for  the 
Washita  and  Optima  National  Wildlife 
Refuges  (NWRs,  Refuges)  near  Butler, 
Oklahoma.  In  this  final  CCP,  we 
describe  how  we  will  guide  the 
development  and  management  of  the 
Washita  and  Optima  NWRs  for  the  next 
15  years. 

ADDRESSES:  You  may  view  or  obtain 
copies  of  the  final  CCP  and  FONSI/EA 
or  request  a  CD-ROM  by  any  of  the 
following  methods: 

Agency  Web  Site:  Download  a  copy  of 
the  document(s)  at:  bttp://vwvw.fws.gov/ 
southwest/refuges/PIan/pIanindex.html. 

E-mail:  jeffrey_missal@fws.gov 
(include  “Washita  and  Optima  NWRs 
Final  CCP”  in  the  subject  line  of  the 
message). 

Mail:  Jeffrey  Missal,  Natural  Resource 
Planner,  U.S.  Fish  and  Wildlife,  P.O. 
Box  1306,  Albuquerque,  NM  87103- 
1306. 

In-Person  Viewing  or  Pickup:  Call 
505-248-7409  to  make  an  appointment 
during  regular  business  hours  at  500 
Gold  Street  Ave.,  SW.,  Albuquerque, 
NM  87102. 

Local  Library:  The  document(s)  are 
also  available  for  review  at  the  library 
listed  under  the  SUPPLEMENTARY 
INFORMATION. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Missal,  505-248-7409; 
ieffrey_missal@fws.gov. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

With  this  notice,  we  finalize  the  CCP 
process  for  Washita  and  Optima 
Refuges.  We  started  this  process  through 
a  notice  in  the  Federal  Register  (64  FR 
62683;  November  17, 1999).  We  released 
the  draft  CCP  and  the  EA  to  the  public, 
announcing  and  requesting  comments 
in  a  notice  of  availability  in  the  Federal 
Register  (72  FR  52903;  September  17, 
2007). 

Washita  NWR  was  established  in  1961 
as  an  overlay  Refuge  on  Bureau  of 
Reclamation  lands  and  waters  of  Foss 
Reservoir,  “[to  be]  administered  by  [the 
Secretary  of  the  Interior]  directly  or  in 
accordance  with  cooperative 
agreements.  *  *  *  and  in  accordance 
with  such  rules  and  regulations  for  the 
conservation,  maintenance,  and 
management  of  wildlife,  resources, 
thereof,  and  its  habitat  thereon”  (Fish 
and  Wildlife  Conservation  Act;  16 
U.S.C.  664),  and  “for  use  as  an  inviolate 
sanctuary,  or  for  any  other  management 
purpose,  for  migratory  birds”  (Migratory 
Bird  Conservation  Act;  16  U.S.C.  715d). 
Comprised  of  the  northern  portion  of 
Foss  Reservoir,  adjacent  wetlands, 
uplands,  and  the  Washita  River  corridor 
in  western  Oklahoma,  the  8,075-acre 
Refuge  is  managed  to  provide  habitat 
and  food  for  migrating  and  wintering 
populations  of  geese  and  ducks  in  the 
Central  Flyway,  contributing  to 
conservation  of  waterfowl  resources. 

The  Refuge  has  also  been  managed  to 
provide  a  diversity  of  habitats  for  a  wide 
range  of  migratory  bird  species, 
including  the  whooping  crane 
(Federally  listed  as  endangered), 
shorebirds,  and  neotropical  migratory 
birds  (i.e.,  birds  that  breed  in  the  United 


States  or  Canada,  but  migrate  to  winter 
ranges  in  Mexico,  Central  America, 

South  America,  or  the  Caribbean 
Islands).  Deer,  coyote,  bobcat,  badger, 
opossum,  and  other  resident  wildlife 
species  thrive  on  the  Refuge  as  well. 
Management  efforts  at  Washita  Refuge 
focus  on  enhancing  wetlands  and 
uplands  for  migratory  birds  and  other 
wildlife  species. 

The  Optima  National  Wildlife  Refuge 
was  established  in  1975  under  the 
authority  oT  the  Fish  and  Wildlife 
Coordination  Act  (16  U.S.C.  661-667e. 
as  amended),  by  agreement  between  the 
Department  of  the  Interior  and  the  U.S. 
Army  Corps  of  Engineers.  While  the 
original  purpose  of  the  4,333-acre 
Refuge  was  provision  of  wintering  and 
resting  habitat  for  migratory  waterfowl 
of  the  Central  Flyway,  the  Refuge 
provides  little  habitat  for  migratory 
waterfowl  due  to  lower  than  anticipated 
water  impoundment  rates  in  the  Optima 
Reservoir.  The  Optima  Refuge  is 
currently  managed  for  resident  wildlife 
and  migratory  birds.  The  lack  of  water 
has  reduced  the  potential  for  waterfowl 
management.  The  Refuge  provides  an 
island  of  largely  undisturbed  habitat  for 
migratory  songbirds  and  resident 
species,  including  white-tailed  deer, 
coyote,  Rio  Grande  turkey,  and  scaled 
quail. 

We  announce  our  decision  and  the 
availability  of  the  final  CCP  and  FONSI 
for  Washita  and  Optima  NWRs  in 
accordance  with  National 
Environmental  Policy  Act  (NEPA)  (40 
CFR  1506.6(b))  requirements.  We 
completed  a  thorough  analysis  of 
impacts  on  the  human  environment, 
which  we  included  in  the  EA  that 
accompanied  the  draft  CCP. 

The  CCP  will  guide  us  in  managing 
and  administering  the  Washita  and 
Optima  Refuges  for  the  next  15  years. 
Alternative  C,  as  we  described  in  the 
final  CCP,  is  the  foundation  for  the  CCP. 


Background 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966  (16  U.S.C. 
668dd-668ee)  (Administration  Act),  as 
amended  by  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997,  requires  us  to  develop  a  CCP  for 
each  national  wildlife  refuge.  The 
purpose  for  developing  a  CCP  is  to 
provide  refuge  managers  with  a  15-year 
plan  for  achieving  refuge  purposes  and 
contributing  toward  the  mission  of  the 
National  Wildlife  Refuge  System, 
consistent  with  sound  principles  of  fish 
and  wildlife  management,  conservation, 
legal  mandates,  and  our  policies.  In 
addition  to  outlining  broad  management 
direction  on  conserving  wildlife  and 
their  habitats,  CCPs  identify  wildlife- 
dependent  recreational  opportunities 
available  to  the  public,  including 
opportunities  for  hunting,  fishing, 
wildlife  observation  and  photography, 
and  environmental  education  and 
interpretation.  We  will  review  and 
update  the  CCP  at  least  every  1 5  years 
in  accordance  with  the  Administration 
Act. 

CCP  Alternatives,  Including  Selected 
Alternative 

Our  draft  CCP  and  our  EA  addressed 
several  issues.  Priority  issues  included 
depredation  of  crops  on  farms  adjacent 
to  Washita  Refuge  by  geese  attracted  to 
the  Refuge,  the  need  for  more  complete 
resource  inventory  of  the  biological 
resources  of  both  Refuges,  public 
pressure  for  additional  recreational 
opportunities  on  the  Refuges,  and  the 
difficulty  of  managing  resources  on 
Optima  Refuge  with  no  permanent  staff 
on  site.  To  address  these  priority  issues, 
we  developed  and  evaluated  the 
following  alternatives  during  the 
planning  process. 


A:  No-action 
alternative 

B:  Custodial 

no  active  management  I 

C:  Integrated  management 
actions  and  public  use 
(selected) 

D:  Maximum  habitat 
management 

Issue  1:  Depredation  . 

Remain  at  Current  Levels 

Depredation  Efforts 

Ceased. 

Farming  continued  and  re¬ 
viewed  for  appropriate¬ 
ness  and  effectiveness. 

Farming  acreage  in¬ 
creased. 

Issue  2:  Baseline  Inventory 

Remain  at  Current  Levels 

Efforts  Ceased  . 

Baseline  inventory  accom¬ 
plished. 

Baseline  Inventory  Accom¬ 
plished. 

Issue  3:  Environmental 
Education  and  Commu¬ 
nity  Outreach. 

Remain  at  Current  Levels 

Closed  to  Public . 

Hiking  trail  and  visitor  cen¬ 
ter  development,  edu¬ 
cational  programs  in¬ 
creased. 

Builds  upon  Alt.  3  but  adds 
vehicular  access,  canoe 
access  and  wildlife  view¬ 
ing  platforms. 

Issue  4;  Cultural  Re¬ 
sources. 

Remain  at  Current  Levels 

Efforts  Ceased  . 

Identification  and  moni¬ 
toring  of  existing  sites. 

I  Conduct  a  cultural  re- 
l  sources  sun/ey. 

Issue  5:  Funding  and  Staff¬ 
ing. 

Remain  at  Current  Levels 

No  Action  . 

Slight  to  moderate  in¬ 
crease. 

j  Slight  to  moderate  in¬ 
crease. 

Issue  6:  Water  Manage- 

Remain  at  Current  Levels 

Program  would  be  cut . 

Remain  at  Current  Levels 

Remain  at  Current  Levels. 
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A;  No-action 
alternative 

1 

B:  Custodial 
no  active  management 

C:  Integrated  management 
actions  and  public  use 
(selected) 

D:  Maximum  habitat 
management 

Issue  7:  Hunting  Oppor-  ; 
tunity. 

Waterfowl  and  Deer . 

Closed  to  Public . 

Evaluation  of  additional 
hunting. 

Evaluation  of  additional 
hunting. 

Comments 

We  solicited  comments  on  the  draft 
CCP  and  the  EA  for  the  Washita  and 
Optima  NWRs  from  September  17,  2007, 
to  November  2.  2007  (72  FR  52903).’We 
thoroughly  evaluated  all  received 
comments  and  included  them  in  the 
CCP  when  possible. 

Selected  Alternative 

After  considering  the  comments  we 
received,  we  selected  Alternative  C  for 
implementation.  This  alternative  (now 
the  CCP)  describes  how  habitat 
objectives  will  be  accomplished  through 
a  combination  of  management  activities 
(farming,  moist  soil  created  wetlands, 
periodic  prescribed  burning,  and 
mechanical  and  chemical  exotic  species 
control  methods)  to  encourage 
ecological  integrity,  promote  native 
prairie  restoration,  control  invasive 
plant  species,  and  provide/enhance 
habitat  for  migratory  waterfowl, 
grassland  birds,  and  other  resident 
wildlife.  We  selected  this  alternative 
because  it  best  meets  the  purposes  and 
goals  of  the  Washita  and  Optima  NWR 
Complex.  This  action  will  not  adversely 
impact  endangered  or  threatened 
species  or  their  habitat.  Opportunities 
for  wildlife-dependent  activities  such  as 
observation,  photography, 
environmental  education,  and 
interpretation  will  be  enhanced.  Future 
management  actions  will  have  a  neutral 
or  positive  impact  on  the  local 
economy,  and  the  recommendations  in 
the  CCP  will  ensure  that  Refuge 
management  is  consistent  with  the 
mandates  of  the  National  Wildfife 
Refuge  System. 

Public  Availability  of  Documents 

In  addition  to  the  methods  in 
ADDRESSES,  you  can  view  or  obtain 
documents  at  the  following  locations: 

•  Our  Web  site:  http://www.fws.gov/ 
southwest/refuges/Plan/pIanindex.html. 

•  Public  Library:  Elk  City  Carnegie 
Library,  located  at  221  W.  Broadway 
Ave.,  Elk  City,  OK  73644-4741,  during 
regular  library  hours.  • 

December  15,  2009. 

Thomas  L.  Bauer, 

Acting,  Regional  Director,  Region  2. 

IFR  Doc.  2010-2904  Filed  2-11-10;  8:45  am] 
BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R2-fl-2009-N205;  20131-1265- 
2CCP-S3] 

Aransas  Nationai  Wildlife  Refuge 
Complex,  Aransas,*  Calhoun,  and 
Refugio  Counties,  TX 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability:  Draft 
comprehensive  conservation  plan  and 
environmental  assessment;  request  for 
comments. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
availability  of  a  draft  comprehensive 
conservation  plan  (CCP)  and  an 
environmental  assessment  (EA)  for  the 
Aransas  National  Wildlife  Refuge 
Complex  (NWRC,  Refuge)  for  public 
review  and  comment.  In  theffe 
documents,  we  describe  alternatives, 
including  our  preferred  alternative,  to 
manage  this  Refuge  complex  for  the  15 
years  following  approval  of  the  final 
CCP. 

DATES:  To  ensure  consideration,  please 
send  your  written  comments  by  April 
13,  2010.  We  will  announce  upcoming 
public  meetings  in  local  news  media. 
ADDRESSES:  You  may  submit  comments 
or  requests  for  copies  or  more 
information  by  any  of  the  following 
methods.  You  may  request  hard  copies 
or  a  CD-ROM  of  the  documents  by  any 
of  the  following  methods: 

E-mail:  Roxanne_TurIey@fws.gov. 
Include  “Aransas  CCP”  in  the  subject 
line  of  the  message. 

Fax:  Attn:  Roxanne  Turley,  505-248- 
6874. 

U.S.  Mail:  Roxanne  Turley,  Natural 
Resource  Planner,  U.S.  Fish  &  Wildlife, 
Service,  NWRS,  Division  of  Planning,  ^ 
P.O.  Box  1306,  Albuquerque,  NM 
87103-1306. 

In-Person  Drop-off,  Viewing,  or 
Pickup:  Call  505-248-6636  to  make  an 
appointment  during  regular  business 
hours.  You  may  drop  off  comments 
during  regular  business  hours  at  500 
Gold  Avenue,  SW.,  4th  Floor,  Room 
4019,  Albuquerque,  NM  87102.  For 
more  information  on  locations  for 
viewing  or  obtaining  documents,  see 
“Public  Availability  of  Documents” 
under  SUPPLEMENTARY  INFORMATION. 


FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Alonso,  Complex  Manager,  by  U.S.  mail 
at  Aransas  NWRC,  CCP-Project,  P.O. 

Box  100,  Austwell,  TX  77050;  by  phone 
at  361-286-3559;  or  by  fax  at  361-286- 
3722;  or  Felipe  Prieto,  Wildlife  Refuge 
Specialist/CCP  Planning  Team,  Aransas 
NWRC,  by  phone  at  361-286-3559. 
SUPPLEMENTARY  INFORMATION; 

Introduction 

With  this  notice,  we  continue  the  CCP 
process  for  Aransas  NWRC.  We  started 
this  process  through  a  notice  in  the 
Federal  Register  (67  FR  55862,  August 
30,  2002). 

Aransas  NWRC  is  located  in  Aransas, 
Calhoun,  and  Refugio  Counties,  Texas, 
and  encompasses  115,931  acres  of 
coastal  prairie,  oak  woodland  and 
savannah,  barrier  island,  and  salt  and 
freshwater  marshes.  Management  efforts 
focus  on  protecting,  enhancing,  and 
restoring  Refuge  habitats  and  water 
management  for  the  benefit  of  important 
fish  and  wildlife  resources. 

Aransas  NWRC  was  established  “as  a 
refuge  and  breeding  grounds  for  birds,” 
by  Executive  Order  No.  7784  on 
December  31, 1937.  The  authority  of  the 
Migratory  Bird  Conservation  Act  (16 
U.S.C.  71 2d)  establishes  that  each  refuge 
in  the  system  is  “for  use  as  an  inviolate 
sanctuary,  or  any  other  management 
purpose,  for  migratory  birds.”  The 
Refuge  Recreation  Act  (16  U.S.C.  460-1) 
states  that  each  refuge  in  the  system  is 
“suitable  for  incidental  fish  and 
wildlife-oriented  recreational 
development,  the  protection  of  natural 
resources,  and  the  conservation  of 
endangered  or  threatened  species.” 
Additionally,  Aransas  NWRC  contains 
critical  habitat  for  the  whooping  crane 
(43  FR  20938,  May  15,  1978). 

Background 

The  CCP  Process 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966  (16  U.S.C. 
668dd-668ee)  (Administration  Act),  as 
amended  by  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997,  requires  a  CCP  for  each  national 
wildlife  refuge.  The  purpose  for 
developing  a  CCP  is  to  provide  refuge 
managers  with  a  15 -year  strategy  for 
achieving  refuge  purposes  and 
contributing  toward  the  mission  of  the 
National  Wildlife  Refuge  System, 
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consistent  with  sound  principles  of  fish 
and  wildlife  management,  conservation, 
legal  mandates,  and  Service  policies.  In 
addition  to  outlining  broad  management 
direction  on  conserving  wildlife  and 
their  habitats,  the  CCPs  identify 
wildlife-dependent  recreational 
opportunities  available  to  the  public, 
including  opportunities  for  hunting, 
fishing,  wildlife  observation  and 
photography,  and  environmental 
education  and  interpretation.  We  will 
review  and  update  these  CCPs  at  least 
every  15  years  in  accordance  with  the 
Administration  Act. 

Ill  Public  Outreach 

[j  To  begin  the  CCP  process,  we  held  a 
|j  comment  period  beginning  on  August 


30,  2002,  and  ending  on  October  29, 

2002  (67  FR  55862).  We  made  draft 
documents  and  other  relevant 
information  available  for  public  review 
at  the  Refuge  headquarters.  Prior  to 
opening  the  public  comment  period. 
Refuge  staff  gathered  in  July  and  August 
2002  to  discuss  concerns,  issues,  and 
opportunities  for  the  hiture  of  the 
Refuge.  In  January  2003,  we  held  seven 
open-house-style  meetings  at  the  Refuge 
Headquarters  and  in  Rockport,  Port 
Lavaca,  Corpus  Christi,  Refugio,  and 
Victoria,  including  one  Partners  meeting 
for  the  Golden  Crescent  Nature  Club  in 
February  2003.  We  intended  these 
meetings  to  solicit  initial  public  input 
and  involvement  during  the  early  stages 
of  CCP  development.  We  also  invited 


the  State  of  Texas  (Texas  Parks  and 
Wildlife  Department)  to  participate  as  a 
partner  in  the  planning  process.  We 
have  considered  and  evaluated  all  of  the 
comments  we  received,  and  have 
incorporated  many  of  them  into  the 
various  alternatives  we  addressed  in  the 
draft  CCP  and  the  EA. 

CCP  Alternatives  We  Are  Considering 

During  the  public  scoping  process 
with  which  we  started  work  on  this 
draft  CCP,  we,  other  governmental 
partners,  and  the  public  raised  several 
issues.  Our  draft  CCP  addresses  them.  A 
full  description  of  each  alternative  is  in 
the  EA.  To  address  these  issues,  we 
developed  and  evaluated  the  following 
alternatives,  summarized  below. 


A:  No-action  alternative 


B:  Optimal  habitat  management 
and  public  use  (proposed  action) 
alternative 


C:  Maximal  habitat  management 
and  public-use  alternative 


Issue  1:  Habitat  Management  Ac¬ 
tivities. 


Issue  2:  Improvements  to  Public 
Use  Opportunities. 


Issue  3:  Refuge  Land  and  Bound¬ 
ary  Protection. 


:  Biological  program  and  habitat 
:  management  would  continue 

j  under  existing  plans,  with  the 

emphasis  remaining  primarily 
on  migratory  birds,  waterfowl, 
and  Federally  listed  species;  j 
the  status  quo  would  prevail 
j  without  the  benefit  of  holistic, 

I  long-term,  and  comprehensive 

I  guidance. 


I  Current  public  use  under  existing 
1  plans  would  continue;  any  ex¬ 
pansions  would  occur 
j  opportunistically. 


Currently,  there  is  no  active  land 
I  acquisition  or  land  protection 

[  plan.  However,  any  future  ac- 

j  quisitions  would  be  based  on 

I  an  approved  land  protection 

!  plan,  developed  as  a  step-down 

j  plan  of  the  CCP.  Any  additional 

j  lands  added  to  the  Refuge 

]  would  be  purchased  from  willing 

sellers  as  opportunities  and 
j  funding  arise. 


Ecosystem-level  management  ac-  ; 
tions  to  better  protect  and  pre¬ 
serve  the  natural  diversity  of 
unique  habitats  and  sensitive 
wildlife  through  a  holistic, 
partnered,  and  publicly  involved 
approach  would  be  imple¬ 
mented;  current  and  future 
long-term  benefits  for  migratory 
and  resident  birds,  wildlife  and 
their  habitats,  and  the  recovery 
of  threatened  and  endangered  I 
species  would  be  provided. 

An  optimal,  quality  experience  for 
the  public.  Priority  wildlife-de- 
I  pendent  uses  would  be  empha- 
j  sized,  and  other  existing  public 
j  uses  would  be  allowed  where 
j  appropriate. 


Same  as  Alternative  A;  however, 
additional  land  protection  to  ad¬ 
dress  whooping  crane  flock  ex¬ 
pansion  in  the  vicinity  of  the 
Refuge  would  be  considered. 
The  emphasis  would  remain  on 
protecting  whooping  cranes  and 
available  acres  of  existing  wet¬ 
land  or  restorable  wetland  habi-  i 
tat  and  adjacent  uplands  in  por-  j 
tions  of  Aransas,  Calhoun,  and  j 
Refugio  Counties.  j 


Intensive  management  to  achieve 
a  predetermined  amount  of 
woodlands,  wetlands,  crop¬ 
lands,  grasslands,  shrublands, 
and  water  impoundments  to 
benefit  the  highest  possible  va¬ 
riety  of  plants  and  wildlife  would 
be  implemented. 


All  priority  public  uses  (hunting, 
fishing,  wildlife  observation, 
photography,  and  environ¬ 
mental  education  and  interpre¬ 
tation)  would  be  expanded  sig¬ 
nificantly  above  current  levels. 
Visitor  facilities  and  interpretive 
and  environmental  education 
programs  would  be  improved  or 
developed. 

Same  as  Alternative  A. 


Public  Availability  of  Documents 

In  addition  to  any  methods  in 
ADDRESSES,  you  can  view  or  obtain 
documents  at  the  following  locations: 


•  At  the  Aransas  NWRC  Headquarters 
Office,  at  1  Wildlife  Circle,  near 
Austwell,  TX,  during  the  hours  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday. 


•  Agency  Web  site:  http:// 
w\vw.fws.gov/southwest/refuges/Plan/ 
index.html. 

•  At  the  following  public  libraries: 


Library 

Address 

Phone  No. 

Victoria  Public  Library . 

Parkdale  Branch  Library  . ! . 

Calhoun  County  Public  Library . 

302  N  Main  St.,  Victoria,  TX  77901  . 

1230  Carmel  Pkwy,  Corpus  Christi,  TX  78411  . 

200  West  Mahan  St.,  Port  Lavaca,  TX  77979  . 

361-572-2701 

361-853-9961 

361-552-7323 
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*  Library 

Address 

Phone  No. 

Aransas  County  Public  Library  . 

701  E  Mimosa  St.,  Rockport,  TX  78382  . 

_ _ _ _ _  _ _ _ _ _ _ _ _ _ J 

361-790-0153 

Submitting  Comments/Issues  for 
Comment 

We  consider  comments  substantive  if 
they: 

•  Question,  with  reasonable  basis,  the 
accuracy  of  the  information  in  the 
document; 

•  Question,  with  reasonable  basis,  the 
adequacy  of  the  document; 

•  Present  reasonable  alternatives 
other  than  those  presented  in  the 
document;  and/or 

•  Provide  new  or  additional 
information  relevant  to  the  document. 

Next  Steps 

After  this  comment  period  ends,  we 
will  analyze  the  comments  and  address 
them  in  the  form  of  a  final  CCP  and 
finding  of  no  significant  impact. 

Public  Availability  of  Comments 

Before  including  your  address,  phone 
number,  e-mail  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Dated:  January  7,  2010. 

Brian  Milisap, 

Acting  Regional  Director,  Region  2. 

(FR  Doc.  2010-2911  Filed  2-11-10;  8:45  am) 
BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS)  Central 
Planning  Area  (CPA)  Gulf  of  Mexico 
(GOM)  Oil  and  Gas  Lease  Sale  213 

agency:  Minerals  Management  Service, 
Interior. 


ACTION:  Final  Notice  of  Sale  (NOS)  213. 

SUMMARY:  On  Wednesday,  March  17, 
2010,  the  Minerals  Management  Service 
(MMS)  will  open  and  publicly 
announce  bids  received  for  blocks 
offered  in  CPA  Oil  and  Gas  Lease  Sale 
213,  pursuant  to  the  OCS  Lands  Act  (43 
U.S.C.  1331-1356,  as  amended)  and  the 
regulations  issued  thereunder  (30  CFR 
part  256).  The  Final  NOS  213  Package 
contains  information  essential  to 
bidders,  and  bidders  are  responsible  for 
knowing  the  information  within  the 
documents  contained  in  the  Package. 
DATES:  Public  bid  reading  for  the  CPA 
Oil  and  Gas  Lease  Sale  213  will  begin 
at  9  a.m.,  Wednesday,  March  17,  2010, 
at  the  Louisiana  Superdome,  1500 
Sugarbowl  Drive,  New  Orleans, 
Louisiana,  70112.  The  lease  sale  will  be 
held  in  the  St.  Charles  Club  Room  on 
the  second  floor  (Loge  Level).  Entry  to 
the  Superdome  will  be  on  the  Poydras 
Street  side  of  the  building  through  Gate 
A  on  the  Ground  or  Plaza  Level,  and 
.  parking  should  be  available  at  Garage  6. 
All  times  referred  to  in  this  document 
are  local  New  Orleans  times,  unless 
otherwise  specified. 

Please  Note:  Starting  with  this  sale,  MMS 
is  revising  the  lease  terms  for  blocks  in  water 
depths  of  400  meters  to  less  than  1 .600 
meters.  Blocks  in  400  to  less  than  800  meters 
change  from  an  initial  8-year  lease  term 
(where  a  well  has  to  be  spudded  within  the 
first  5  years  of  the  initial  8-year  term  to  avoid 
lease  cancellation)  to  a  5-year  initial  lease 
term  (where  spudding  a  well  within  the 
initial  lease  term  would  automatically  extend 
the  lease  term  to  8  years).  Blocks  in  800  to 
less  than  1,600  meters  change  from  a  10-year 
initial  lease  term  to  a  7-year  initial  lease  term 
(where  spudding  a  well  within  the  initial 
lease  term  would  automatically  extend  the 
lease  term  to  10  years).  The  MMS  received 
9  comments  on  the  lease  terms  changes  in  the 
Proposed  Notice  of  Sale. 

ADDRESSES:  Bidders  can  obtain  a  Final 
NOS  213  Package  containing  the  NOS 
and  the  supporting  documents  by 
writing  or  calling  the:  Gulf  of  Mexico 
Region  Public  Information  Unit, 


Minerals  Management  Service,  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  70123-2394,  (504)  736-2519 
or  (800)  200-GULF,  MMS  GOM  Internet 
Web  site  at:  http://www.gomr.mms.gov. 

Filing  of  Bids:  Bidders  must  submit 
sealed  bids  to  the  Regional  Director 
(RD),  MMS  Gulf  of  Mexico  Region,  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana,  70123-2394,  between  8  a.m. 
and  4  p.m.  on  normal  working  days,  and 
from  8  a.m.  to  the  Bid  Submission 
Deadline  of  10  a.m.  on  Tuesday,  March 
16,  2010,  the  day  before  the  lease  sale. 

If  bids  are  mailed,  please  address  the 
envelope  containing  all  of  the  sealed 
bids  as  follows:  Attention:  Supervisor, 
Leasing  and  Financial  Responsibility 
Unit  (MS  5422),  Leasing  and 
Environment,  Leasing  Activities 
Section,  MMS  Gulf  of  Mexico  Region, 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394., 
Contains  Sealed  Bids  for  CPA  Oil  and 
Gas  Lease  Sale  213,  Please  Deliver  to 
Ms.  Nancy  Kornrumpf,  6th  Floor, 
Immediately. 

Please  note:  Bidders  mailing  bid(s)  are 
advised  to  call  Ms.  Nancy  Kornrumpf  at  (504) 
736-2726  or  Ms.  Cindy  Thibodeaux  at  (504) 
736-2809  immediately  after  putting  their 
bid(s)  in  the  mail.  If  the  RD  receives  bids 
later  than  the  time  and  date  specified  above, 
he  will  return  those  bids  unopened  to 
bidders.  Should  an  unexpected  event  such  as 
flooding  or  travel  restrictions  be  significantly 
disruptive  to  bid  submission,  the  MMS  may 
extend  the  Bid  Submission  Deadline.  Bidders 
may  call  (504)  736-0557  or  access  our  MMS 
Gulf  of  Mexico  Internet  Web  site  at:  http:// 
www.gomr.mms.gov  for  information  about 
the  possible  extension  of  the  Bid  Submission 
Deadline  due  to  such  an  event. 

Areas  Offered  for  Leasing:  The  MMS 
is  offering  for  leasing  in  CPA  Oil  and 
Gas  Lease  Sale  213  all  blocks  and  partial 
blocks  listed  in  the  document  “List  of 
Blocks  Available  for  Leasing”  included 
in  the  Final  NOS  213  Package.  All  of 
these  blocks  are  shown  on  the  following 
leasing  maps  and  Official  Protraction 
Diagrams  (OPD’s): 


LAI  .. 
LAI  A 
LAIB 
LA2  .. 
LA2A 
LA3  .. 
LA3A 
LA3B 
LA3C 


Outer  Continental  Shelf  Leasing  Maps — Louisiana  Map  Numbers  1  Through  12 
(These  30  maps  sell  for  $2.00  each) 

.  West  Cameron  Area  (Revised  November  1,  2000). 

.  West  Cameron  Area,  West  Addition  (Revised  February  28,  2007). 

. . .  West  Cameron  Area,  South  Addition  (Revised  February  28,  2007). 

. .  East  Cameron  Area  (Revised  November  1,  2000). 

.  East  Cameron  Area,  South  Addition  (Revised  November  1,  2000). 

.  Vermilion  Area  (Revised  November  1,  2000). 

.  South  Marsh  Island  Area  (Revised  November  1,  2000). 

.  Vermilion  Area,  South  Addition  (Revised  November  1,  2000). 

.  South  Marsh  Island  Area,  South  Addition  (Revised  November  1,  2000). 
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LA3D .  South  Marsh  Island  Area,  North  Addition  (Revised  November  1,  2000). 

LA4  . . .  Eugene  Island  Area  (Revised  November  1,  2000). 

LA4A  .  Eugene  Island  Area,  South  Addition  (Revised  November  1,  2000). 

LAS  . .’. .  Ship  Shoal  Area  (Revised  November  1,  2000). 

LA5A  . .' .  Ship  Shoal  Area,  South  Addition  (Revised  November  1,  2000). 

‘LAO  .  South  Timbalier  Area  (Revised  November  1,  2000). 

LA6A  . .  South  Timbalier  Area,  South  Addition  (Revised  November  1,  2000). 

LA6B  .  South  Pelto  Area  (Revised  November  1,  2000). 

LA6C . .  Bay  Marchand  Area  (Revised  November  1,  2000). 

LA7  . . .  Grand  Isle  Area  (Revised  November  1,  2000). 

LA7A  .  Grand  Isle  Area,  South  Addition  (Revised  February  17,  2004). 

LA8  .  West  Delta  Area  (Revised  November  1,  2000). 

LA8A  . '. .  West  Delta  Area,  South  Addition  (Revi.sed  November  1,  2000). 

LAO  . . .  South  Pass  Area  (Revised  November  1,  2000). 

LA9A  .  South  Pass  Area,  South  and  East  Additions  (Revised  November  1,  2000). 

LAIO  .  Main  Pass  Area  (Revised  November  1,  2000). 

LAIOA  .  Main  Pass  Area,  South  and  East  Additions  (Revised  November  1,  2000). 

LAlOB  . " . . .  Breton  Sound  Area  (Revised  November  1,  2000). 

LAll  .  Chandeleur  Area  (Revised  November  1,  2000). 

LAllA  . , .  Chandeleur  Area,  East  Addition  (Revised  November  1,  2000). 

LA12  .  Sabine  Pass  Area  (Revised  February  28,  2007). 


NG15-02 

NG15-03 

NG15-05 

NG15-06 

NG15-08 

NG15-09 

NG16-01 

NG16-02 

NG16-04 

NG16-05 

NG16-07 

NG16-08 

NH15-12 

NH16-04 

NH16-05 

NH16-07 

NH16-08 

NH16-10 

NH16-11 


Outer  Continental  Shelf  Official  Protraction  Diagrams 
(These  19  diagrams  sell  for  $2.00  each.) 

.  Garden  Banks  (Revised  February  28,  2007). 

.  Green  Canyon  (Revised  November  1,  2000). 

.  Keathley  Canyon  (Revised  February  28,  2007). 

.  Walker  Ridge  (Revised  November  1,  2000). 

.  Sigsbee  Escarpment  (Revised  February  28,  2007). 

.  Amery  Terrace  (Revised  October  25,  2000). 

.  Atwater  Valley  (Revised  November  1,  2000). 

.  Lloyd  Ridge  (Revised  August  1,  2008). 

.  Lund  (Revised  November  1,  2000). 

.  Henderson  (Revised  August  1,  2008). 

.  Lund  South  (Revised  November  1,  2000). 

.  Florida  Plain  (Revised  February  28,  2007). 

.  Ewing  Bank  (Revised  November  1,  2000). 

.  Mobile  (Revised  November  1,  2000). 

. .’. .  Pensacola  (Revised  February  28,  2007). 

. .  Viosca  Knoll  (Revised  November  1,  2000). 

.  Destin  Dome  (Revised  February  28,  2007). 

. .  Mississippi  Canyon  (Revised  November  1,  2000). 

.  De  Soto  Canyon  (Revised  August  1,  2008). 

> 


Bidders  are  advised  that  the  Central- 
Eastern  Planning  Area  Boundary  was 
revised  to  match  the  Federal  OCS 
Administrative  Boundary  for  the  DeSoto 
Canyon,  Lloyd  Ridge,  and  Henderson 
Areas.  The  boundary  splits  blocks  that 
were  formerly  “stair-stepped”  and  can 
be  seen  on  the,  “Stipulations  and 
Deferred  Blocks”  or  “Lease  Terms  and 
Economic  Conditions”  maps  included  in 
the  Final  NOS  213  Package.  The 
boundaries  along  the  Pensacola,  Destin 
Dome,  and  Florida  Plain  Areas  will 
remain  “stair-stepped”  for  this  lease 
sale,  as  they  were  for  CPA  Sale  208.  The 
administrative  boundaries  can  also  be 
viewed  at;  http://www.mms.gov/ld/ 
AdminBoundaries.htm. 

Please  note:  A  CD-ROM  (in  ARC/INFO  and 
Acrobat  (.pdf)  format)  containing  all  of  the 
GOM  leasing  maps  and  OPD’s,  except  for 
those  not  yet  converted  to  digital  format,  is 
available  from  the  GOM  Region  Public 
Information  Unit  for  a  price  of  $15.  These 
GOM  leasing  maps  and  OPD’s  are  also 
available  for  free  online  in  .pdf  and  .gra 
format  at:  http://www.gomr.mms.gov/ 
homepg/lsesale/mapjarc.html. 


For  the  current  status  of  all  CPA 
leasing  maps  and  OPD’s,  please  refer  to 
66  FR  28002  (published  May  21,  2001), 
69  FR  23211  (published  April  28,  2004), 
72  FR  27590  (published  May  16,  2007), 
72  FR  35720  (published  June  29,  2007), 
and  73  FR  63505  (October  24,  2008).  In 
addition.  Supplemental  Official  OCS 
Block  Diagrams  (SOBD’s)  are  available 
for  blocks  that  contain  the  “U.S.  200 
Nautical  Mile  Limit”  line  and  the  “U.S.- 
Mexico  Maritime  Boundary”  line.  These 
SOBD’s  are  also  available  from  the  GOM 
Region  Public  Information  Unit.  For 
additional  information,  please  call  Ms. 
Tara  Montgomery  at  (504)  736-5722. 

All  blocks  are  shown  on  these  leasing 
maps  and  OPD’s.  The  available  Federal 
acreage  of  all  whole  and  partial  blocks 
in  this  lease  sale  is  shown  in  the 
document  “List  of  Blocks  Available  for 
Leasing”  included  in  the  Final  NOS  213 
Package.  Some  of  these  blocks  may  be 
partially  leased  or  deferred,  or 
transected  by  administrative  lines  such 
as  the  Federal/state  jurisdictional  line. 

A  bid  on  a  block  must  include  all  of  the 
available  Federal  acreage  of  that  block. 


Also,  information  on  the  unleased 
portions  of  such  blocks  is  found  in  the 
document  “Central  Planning  Area  Lease 
Sale  213 — Unleased  Split  Blocks  and 
Available  Unleased  Acreage  of  Blocks 
with  Aliquots  and  Irregular  Portions 
Under  Lease  or  Deferred”  included  in 
the  Final  NOS  213  Package. 

Areas  Not  Available  for  Leasing:  The 
following  whole  and  partial  blocks  are 
not  offered  for  lease  in  this  lease  sale: 

Although  currently  unleased,  the  bid 
decision  on  the  following  block  is  under 
appeal  and  bids  will  not  be  accepted: 

Mississippi  Canyon  (OPD  NHl  6-10) 
Block  943 

This  block  is  deferred  until  measures 
to  ensure  the  safety  of  decommissioning 
operations  are  completed: 

Green  Canyon  (OPD  NG15-03) 

Block  20 

Whole  blocks  and  portions  of  blocks 
that  lie  within  the  1.4  nautical  mile 
buffer  zone  north  of  the  “Western  Gap” 
continental  shelf  boundary  between  the 
United  States  and  Mexico: 
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Amery  Terrace  (OPD  NG  15-09) 

Whole  Blocks:  280,  281,  318  through 
320,  and  355  through  359 
Portions  of  Blocks:  235  through  238,  273 
through  279,  and  309  through  317 

Sigsbee  Escarpment  (OPD  NG  15-08) 

Whole  Blocks:  239,  284,  331  through 
341 

Portions  of  Blocks:  151,  195,  196,  240, 
241,  285  through  298,  342  through 
349 

Whole  blocks  and  portions  of  blocks 
that  are  adjacent  to  or  beyond  the 
United  States  Exclusive  Economic  Zone, 
in  or  adjacent  to  the  area  known  as  the 
northern  portion  of  the  Eastern  Gap: 

Lund  South  (OPD  NG  16-07) 

Whole  Blocks:  128, 129,  169  through 
173,  208,  through  217,  248  through 
261,  293  through  305,  and  349 

Henderson  (OPD  NG  16-05) 

Whole  Blocks:  466,  508  through  510, 

551  through  554,  594  through  599, 

637  through  643,  679  through  687, 

722  through  731,  764  through  775, 

807  through  819,  849  through  862, 

891  through  905,  933  through  949, 
and  975  through  992 
Portions  of  Blocks:  467,  511,  555,  556, 
600,  644,  688,  732,  776,  777,  820,  821, 
863,  864,  906,  907,  950,  993,  and  994 

Florida  Plain  (OPD  NG  16-08) 

Whole  Blocks:  5  through  24,  46  through 
67,  89  through  110, 133  through  154, 
177  through  197,  221  through  240, 

265  through  283,  309  through  327, 
and  363  through  370 
Whole  blocks  and  portions  of  blocks 
deferred  by  Gulf  of  Mexico  Energy 
Security  Act: 

Pensacola  (OPD  NH  16-05) 

Blocks:  751  through  754,  793  through 
798,  837  through  842, -881  through 
886,  925  through  930,  and  969 
through  975 

Destin  Dome  (OPD  NH  16-08) 

Whole  Blocks:  1  through  7,  45  through 
51,  89  through  96, 133  through  140, 
177  through  184,  221  through  228, 
265  through  273,  309  through  317, 
353  through  361,  397  through  405, 
441  through  450,  485  through  494, 
529  through  538,  573  through  582, 
617  through  627,  661  through  671, 
705  through  715,  749  through  759, 
793  through  804,  837  through  848, 


Water  depth  (meters) 


881  through  892,  925  through  936, 
and  969  through  981 

DeSoto  Canyon  (OPD  NH  16-11) 

Whole  Blocks:  1  through  15,  45  through 
59,  and  92  through  102 
Portions  of  Blocks:  16,  60,  61,  89 
through  91, 103  through  105,  and  135 
through  147 

Henderson  (OPD  NG  16-05) 

Portions  of  Blocks:  114,  158,  202,  246, 
290,  334,  335,  378,  379,  422,  and  423 
Statutes  and  Regulations:  Each  lease 
issued  in  this  lease  sale  is  subject  to  the 
OCS  Lands  Act  of  August  7, 1953;  43 
U.S.C.  1331  et  seq.,  as  amended, 
hereinafter  called  “the  Act;”  regulations 
promulgated  pursuant  thereto;  other 
statutes  and  regulations  in  existence 
upon  the  effective  date  of  the  lease;  and 
those  statutes  enacted  and  regulations 
promulgated  thereafter,  except  to  the 
extent  they  are  inconsistent  with  an 
express  provision  of  the  lease.  This 
language  conforms  this  term  of  OCS 
mineral  leases  with  that  of  onshore. 
Bureau  of  Land  Management  (BLM) 
leases  and  avoids  a  narrow  and  never 
intended  reading  of  the  previous  lease 
language  to  limit  the  obligation  of 
lessees  to  comply  with  later  enacted 
laws. 

The  MMS  will  use  the  recently 
revised  Form  MMS-2005  (October  2009) 
to  convey  leases;  it  can  be  viewed  at: 
http://www.gomr.mms.gov/homepg/ 
mmsforms/FormMMS-2005.pdf.  The 
lease  form  will  be  modified  with  the 
specific  terms,  conditions  and 
stipulations  applicable  to  each 
individual  lease.  Addressed  below  are 
the  collective  terms,  conditions,  and 
stipulations  applicable  to  this  sale. 
Where  applicable,  these  terms, 
conditions  and  stipulations  will  be 
incorporated  into  each  lease  by 
addendum. 

Lease  Terms  and  Conditions:  Initial 
periods,  extensions  of  initial  periods, 
minimum  bonus  bid  cunounts,  rental 
rates,  escalating  rental  rates  for  leases 
with  an  approved  extension  of  the 
initial  5 -year  period,  royalty  rate, 
minimum  royalty,  and  royalty 
suspension  provisions,  if  any, 
applicable  to  this  sale  are  noted  below. 
Depictions  of  related  areas  are  shown  on 
the  map  “Final,  Central  Planning  Area, 
Lease  Sale  213,  March  17,  2010,  Lease 
Terms  and  Economic  Conditions,”  for 
leases  resulting  from  this  lease  sale. 


Leases  in  water  depths  of  400  meters 
to  less  than  800  meters  will  be  offered 
with  a  5-year  term  with  the  opportunity 
to  earn  an  extension  of  3  additional 
years  (5-t-3  years).  The  MMS  is  not 
offering  leases  in  the  sale  with  an  8-year 
term  for  these  water  depths  as  provided 
by  regulations  at  30  CFR  256.37(a)(3). 
This  change  relieves  the  MMS  of  the 
administrative  burden  of  taking  action 
to  cancel  a  lease,  and  instead  requires 
the  lessee  to  apply  for  an  extension  with 
evidence  that  it  has  earned  it  by 
spudding  a  well  to  secure  MMS 
approval. 

A  new  lease  term  of  7  years  with  the 
opportunity  to  earn  an  extension  of  an 
additional  3  years  (7+3  years)  will  apply 
to  leases  instead  of  the  previous  lO-year 
lease  term  in  water  depths  of  800  to  less 
than  1,600  meters.  The  deepwater 
challenges  and  drilling  difficulties 
justifying  longer  lease  terms  under  the 
OCSLA  in  800  to  less  than  1,600  meters 
have  diminished  considerably,  although 
not  completely,  over  the  last  25  years. 
The  proposed  7+3  years  lease  term 
recognizes  that  exploration  can  typically 
be  undertaken  within  the  initial  7-year 
lease  term,  but  development  still  may 
require  the  full  10-year  term.  In  both  the 
400—800  and  800-1,600  meter  cases,  the 
lease  expires  at  the  end  of  the  initial 
period  if  no  well  has  been  spudded 
before  the  end  of  the  5th  or  7th  year, 
respectively. 

Initial  Periods:  5  years  for  blocks  in 
water  depths  of  less  than  400  meters 
(subject  to  administrative  requirements 
noted  below,  spudding  of  an  ultra-deep 
exploratory  well  within  the  5-year 
initial  lease  term  will  extend  the  lease 
term  to  8  years);  5  years  for  blocks  in 
water  depths  of  400  to  less  than  800 
meters  (subject  to  administrative 
requirements  noted  below,  the  initial 
lease  term  will  be  extended  to  8  years 
conditional  upon  the  receipt  of  evidence 
of  the  spudding  of  an  exploratory  well 
within  the  initial  5-year  lease  term);  7 
years  for  blocks  in  water  depths  of  800 
meters  to  less  than  1,600  meters  (subject 
to  administrative  requirements  noted 
below,  the  initial  lease  term  will  be 
extended  to  10  years  upon  receipt  of 
evidence  of  the  spudding  of  an 
exploratory  well  within  the  initial  7- 
year  lease  term);  and  10  years  for  blocks 
in  water  depths  of  1,600  meters  or 
deeper. 


Term  (years) 


5  years  and  +3  years  for  drilling  >25,000  feet  TVD  SS  (see  Extensions  of  Initial  Periods  below). 
5  years  and  +3  years  for  drilling  (see  Extensions  of  Initial  Periods  below). 

7  years  and  +3  years  for  drilling  (see  Extensions  of  Initial  Periods  below). 


0  to  <400  . 

400  to  <800  .. 
800  to  <1,600 
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Water  depth  (meters) 

i  Term  (years) 

1,600+  . ; . 

. ;  1  10  years. 

Extensions  of  Initial  Periods: 

1.  The  5-year  initial  lease  term  for  a 
lease  in  water  depths  of  less  than  400 
meters  and  issued  from  this  sale  may  be 
extended  to  8  years  if  a  well,  targeting 
hydrocarbons  below  25,000  feet  true 
vertical  depth  subsea  (TVD  SS),  is 
spudded  within  the  first  5  years  of  the 
initial  lease  term.  The  3-year  extension 
will  be  granted  in  cases  where  the  well 
is  drilled  to  a  target  below  25,000  feet 
TVD  SS  and  may  also  be  in  cases  where 
the  well  does  not  reach  a  depth  below 
25,000  feet  TVD  SS  due  to  mechanical 
or  safety  reasons. 

In  order  for  the  5-year  initial  lease 
term  to  be  extended  to  8  years,  the 
lessee  is  required  to  submit  to  the 
Regional  Supervisor  for  Production  and 
Development,  within  30  days  after 
completion  of  the  drilling  operation,  a 
letter  providing  the  well  number,  spud 
date,  information  demonstrating  the 
target  below  25,000  feet  TVD  SS,  and,  if 
applicable,  any  safety  or  mechanical 
problems  encountered  that  prevented 
the  well  from  reaching  a  depth  below 
25,000  feet  TVD  SS.  The  Regional 
Supervisor  must  concur  in  writing  that 
the  conditions  have  been  met  to  extend 
the  lease  term  3  years.  The  Regional 
Supervisor  will  provide  written 
confirmation  of  any  lease  extension 
within  30  days  of  receipt  of  the  letter 
provided. 

For  any  lease  that  has  a  well  spudded 
in  the  first  5  years  of  the  initial  lease 
term  with  a  hydrocarbon  target  below 
25,000  feet  TVD  SS,  the  regulations 
found  at  30  CFR  250.175  will  not  be 
applicable  at  the  end  of  the  5th  year. 

For  any  lease  that  does  not  have  a 
well  spudded  in  the  first  5  years  of  the 
initial  lease  term  that  targets 
hydrocarbons  below  25,000  feet  TVD 
SS,  suspensions  authorized  by  the 
regulations  then  in  effect  will  be 
available,  but  the  3-year  extension  will 
not  be  available.  Before  the  end  of  the 
8th  year,  the  lessee  may  seek  a 
suspension  under  the  regulations  then 
in  effect. 

2.  The  5-year  initial  lease  term  for  a 
lease  in  water  depths  of  400  meters  to 
less  than  800  meters  and  issued  from 
this  sale  will  be  extended  to  8  yeeu's,  if 
a  well  is  spudded  within  the  initial  5- 
year  lease  term;  otherwise,  the  lease 
expires  on  its  own  terms. 

In  order  for  the  5-year  initial  lease 
term  to  be  extended  to  8  years,  the 
lessee  is  required  to  submit  to  the 
appropriate  District  Manager  within  30 


days  after  spudding  an  exploratory  well 
a  letter  providing  the  well  number  and 
spud  date,  and  requesting  confirmation 
of  a  3-year  extension  of  the  initial  lease 
term.  The  District  Manager  will  review 
the  request  and  make  a  determination. 

A  written  response  will  be  sent  to  the 
lessee  documenting  the  District 
Manager’s  decision  within  30  days  of 
receipt  of  the  request.  For  an  extension 
to  be  granted,  the  District  Manager  must 
concur  in  writing  that  the  conditions 
have  been  met  to  extend  the  lease  term 
3  years.  Before  the  end  of  the  5th  year 
on  a  lease  without  a  well  or  the  8th  year 
on  a  lease  with  a  timely  well,  the  lessee 
may  seek  a  suspension  under  the 
regulations  then  in  effect. 

3.  The  7-year  initial  lease  term  for  a 
lease  in  water  depths  of  800  meters  to 
less  than  1 ,600  meters  and  issued  from 
this  sale  will  be  extended  to  10  years  if 
a  well  is  spudded  within  the  initial  7- 
year  lease  term;  otherwise  the  lease 
expires  on  its  own  terms. 

In  order  for  the  7-year  initial  lease 
term  to  be  extended  to  10  years,  the 
lessee  is  required  to  submit  to  the 
appropriate  District  Manager,  within  30 
days  after  spudding  an  exploratory  well 
a  letter  providing  the  well  number  and 
spud  date,  and  requesting  confirmation 
of  a  3-year  extension  of  the  initial  lease 
term.  The  District  Manager  will  review 
the  request  and  make  a  determination. 

A  written  response  will  be  sent  to  the 
lessee  documenting  the  District 
Manager’s  decision  within  30  days  of 
receipt  of  the  request.  For  an  extension 
to  be  granted,  the  District  Manager  must 
concur  in  writing  that  the  conditions 
have  been  met  to  extend  the  lease  term 
3  years. 

Before  the  end  of  the  7th  year  on  a 
lease  without  a  well  or  the  10th  year  on 
a  lease  with  a  timely  well,  the  lessee 
may  seek  a  suspension  under  the 
regulations  then  in  effect. 

On  November  16,  2009  MMS 
published  the  Proposed  Notice  of  Sale 
for  Central  Gulf  of  Mexico  Sale  213. 
Included  in  the  proposed  terms  and 
conditions  for  Sale  213  were  two  new 
lease  terms.  A  new  5+3  years  term  in 
400  to  less  than  800  meters  of  water 
replaced  the  previous  8-year  lease  term 
that  was  subject  to  a  requirement  to  start 
drilling  by  the  5th  year  and  a  new  lease 
term  of  7  years  with  an  earned  extension 
of  an  additional  3  years  (7+3  years)  was 
substituted  for  the  previous  10-year 
lease  term  in  800  to  less  than  1,600 
meters  of  water.  After  carefully 


considering  all  written  comments  on  the 
proposed  5+3  years  and  7+3  years  lease 
terms,  the  MMS  has  decided  to  proceed 
with  the  shortened  lease  terms  for  Sale 
213. 

The  MMS  received  9  puhlig 
comments  on  the  new  lease  terms  in 
response  to  the  Proposed  Notice  of  Sale 
for  Central  Gulf  of  Mexico  Sale  213, 
published  on  November  16,  2009.  Of  the 
nine  comments,  five  were  from  oil  and 
gas  companies,  two  from  industry  trade 
organizations  and  two  from  non-profit 
organizations.  Copies  of  these  comment 
letters  are  posted  at  http:// 
www.gomr.inms.gov/homepg/lsesale/ 

21 3/cgom2 13.html.  All  of  the  comments 
that  specifically  addressed  the  5+3  years 
lease  term  in  400  to  less  than  800  meters 
expressed  tentative  or  outright  support. 
All  of  the  comment  letters,  except  one, 
expressed  concern  about  the  stricter  7+3 
years  lease  term  in  800  to  less  than 
1 ,600  meters  water  depth  and  the 
impact  on  OCS  development.  The 
concerns  raised  in  these  letters  are 
addressed  below. 

Comment:  The  most  common  theme 
among  commenters  was  that  sorrfe 
leases  take  longer  than  7  years  to  get 
“drill  ready”  due  to  poor  seismic 
imaging  and  the  increasingly  complex 
geological  challenges  in  the  maturing 
Gulf  of  Mexico  basin.  Most  of  the 
remaining  undiscovered  economic 
reservoirs  are  very  deep,  subsalt  and 
include  the  challenges  of  high  pressure 
and  high  temperature  that  require  long 
periods  of  time  to  acquire  and  process 
seismic  images  before  risking  an 
exploratory  well  that  has  a  small  chance 
of  producing  a  commercial  discovery. 
Commenters  suggested  that  the  10-year 
lease  term  should  remain,  or 
suspensions  should  be  granted  for 
seismic  imaging  and  reprocessing. 

MMS  Response:  The  MMS  recognizes 
the  risks  and  challenges  of  ultra  deep 
and  subsalt  plays  and  offers  the 
following  rationale  for  the  adequacy  of 
the  new  initial  periods  in  this  sale: 

•  The  MMS  expects  a  substantial 
amount  of  geological  and  geophysical 
(G&G)  work  to  be  completed  prior  to 
bidding  on  the  lease. 

•  Seven-year  lease  terms  are  normally 
sufficient  for  an  operator  to  evaluate 
seismic  data  and  commence  drilling  in 
the  respective  water  depths.  This  is 
confirmed  by  the  statistical  data  on 
producing  deepwater  leases  that  have 
completed  their  primary  terms  in  800  to 
less  than  1,600  meters.  Generally,  those 
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that  were  not  drilled  by  year  7  were  not 
drilled  until  after  lease.year  10.  That 
means  they  confronted  circumstances 
that  prevented  drilling  for  reasons 
beyond  the  lessee’s  control  and  thus 
were  authorized  extensions  beyond  the 
10-year  primary  term  through  MMS 
approved  suspensions  or  inclusion  in  an 
approved  federal  unit  being  maintained 
by  lease-holding  operations.  The 
flexibility  to  grant  suspensions  on  a 
case-by-case  basis  or  evaluate  potential 
unitization  agreements  is  not  affected  by 
the  lease  term  changes  beginning  with 
this  sale. 

•  If  an  operator  does  not  explore  a 
lease  during  the  revised  initial  term  and 
the  lease  expires,  another  operator  with 
a  different  perspective  on  the  G&G  and 
drilling  may  timely  acquire  and 
expeditiously  drill  the  acreage. 

•  Allowing  lengthy  periods  for 
interpreting  seismic  data,  planning  and 
drilling  an  exploratory  well  is  not 
consistent  with  promoting  diligent 
development  as  mandated  by  the  OCS 
Lands  Act.  We  anticipate  continued 
improvements  in  seismic  imaging  and 
processing  techniques  leading  to  shorter 
timelines.  The  MMS  has  found  that  few 
exploratory  wells  resulted  ft'om  changes 
to  the  suspension  regulations  issued  in 
2002  and  2005  under  30  CFR  250.175(b) 
and  (c)  ^s  related  to  subsalt  and  ultra¬ 
deep  targets.  Although  these  regulations 
apply  to  leases  in  less  than  800  meters 
of  water  depth,  it  is  reasonable  to  expect 
a  similar  result  in  water  depths  of  800 
meters  or  deeper.  Accordingly,  MMS 
maintains  that  the  5-  and  7-year  initial 
terms  are  adequate  time  periods  to 
interpret  seismic  data,  plan  and  begin 
an  exploratory  well. 

Comment:  Several  commenters 
suggested  that  the  initial  lease  term 
should  consider  MMS’  ability  to  grant 
suspensions  beyond  the  initial  term  for 
actions  or  events  outside  of  a  lessee’s 
control  even  if  they  have  not  drilled  an 
exploratory  well. 

MMS  Response:  For  the  5+3  years  and 
7+3  lease  years  terms,  the  initial  periods 
are  5  and  7  years  and  the  extended 
initial  periods  are  8  and  10  years, 
respectively.  MMS  has  the  authority  to 
grant  suspensions  as  specified  by 
regulation  (30  CFR  250.168-177)  under 
certain  conditions.  Normally, 
suspensions  of  operations  (SOO’s)  are 
granted  in  situations  where  an  operator 
was  scheduled  to  commence  a  lease¬ 
holding  operation  within  the  term  of  a 
lease  but  was  prevented  from  doing  so 


for  reasons  beyond  their  control. 

Reasons  beyond  the  control  of  the  lessee 
may  include  unforeseen  circumstances 
such  as  adverse  weather,  unavoidable 
accidents,  or  short  delays  in  a 
prearranged  rig  release  date.  The  MMS 
will  continue  to  consider  SOO’s 
consistent  with  the  regulations  for  these 
unique  cases. 

Comment:  Several  commenters 
suggested  that  MMS  has  already  taken 
measures  that  encourage  lessees  to 
explore  their  leases.  For  example,  the 
two-step  rental  rates  in  leases  greater 
than  400  meters  provide  companies 
with  an  incentive  to  efficiently  explore, 
develop,  and  produce  their  leases.  Fair 
market  value,  diligence  and  expeditious 
development  are  already  achieved 
through  the  existing  lease  terms  and 
regulations. 

One  comment  letter  from 
Environment  America  espoused  the 
opposing  view.  It  supported  further 
increasing  the  rental  rates  specifically  in 
years  9  and  10  of  the  lease,  asserting  ’ 
that  increasing  rental  rates  over  the 
years  of  the  lease  encourages  diligence 
by  lease  holders. 

MMS  Response:  While  the  two-step 
rental  in  leases  400  meters  and  greater 
provides  a  fiscal  incentive  to  lessees  to 
expeditiously  develop  a  lease,  DOI 
cannot  rely  only  on  a  fiscal  lease 
provision  to  achieve  programmatic  goals 
across  all  leases.  The  initial  lease  term 
provides  an  administrative  mechanism 
to  ensure  that,  absent  unusual 
circumstances,  active  leases  vifill 
commence  exploration  by  a  specific 
time  following  acquisition.  Moreover, 
statistics  on  producing  deepwater  leases 
that  have  completed  their  primary  term 
in  the  last  5  years  show  that  most  of  the 
leases  in  800  to  less  than  1,600  meters 
have  been  able  to  spud  a  well  by  year 
7.  Generally,  leases  not  drilled  by  year 
7  were  first  drilled  after  lease  year  10, 
meaning  they  received  MMS  approved 
suspensions  or  unitization  with  other 
leases  where  timely  drilling  did  occur. 

In  addition,  starting  with  this  sale, 
MMS  will  require  that  the  lessee 
commence  an  exploration  well  to  hold 
a  lease  located  in  800  to  1,600  meters  of 
water  depth  beyond  year  7  of  the  initial 
lease  term.  If  that  well  encounters 
potentially  commercial  quantities  of  oil 
and  gas,  typically  that  alone  will  be 
sufficient  cause  to  undertake  timely 
development.  If  that  well  is  dry,  then 
the  lessee  can  benefit  fi'om  accelerated 
tax  write-offs  by  timely  relinquishing 


the  lease.  Accordingly,  it  may  not  be 
necessary  or  even  desirable  to  further 
raise  rentals  in  years  9  and  10  of  the 
extended  lease  term  to  encourage 
diligent  exploration  and  development. 

Comment:  Chevron  suggested  that  in 
the  event  MMS  decides  to  move  forward 
with  issuing  leases  for  7-year  terms  with 
3-year  extensions,  the  Final  Notice  of 
Sale  for  OCS  Lease  Sale  213  should  be 
modified  to  clarify  that  7-year  leases 
will  be  “extended  to  10  years  if  a  well 
is  spudded  on  the  lease  or  in  an 
approved  unit  which  includes  the  lease 
within  the  initial  7-year  lease  term.” 
Chevron  added  that  they  believe  it  is 
important  to  include  the  underlined 
language  in  the  preceding  sentence  to 
ensure  that  there  is  no 
misunderstanding  as  to  when  the  3-year 
extension  will  or  will  not  be  granted. 

MMS  Response:  The  comment  by 
Chevron  suggests  a  change  is  needed  in 
unitization  policy  in  conjunction  with 
MMS  shortening  certain  lease  terms. 

The  MMS  disagrees  yvith  Chevron’s 
implication  that  we  should  change  or 
need  to  formally  clarify  in  the  lease 
instrument  a  unitization  policy  that 
already  is  addressed  in  Article  17.2(a)  of 
the  model  Unit  Agreement  that  we  are 
not  modifying  at  this  time.  The  MMS 
intends  to  continue  following  these 
existing  unitization  provisions  under 
the  new  lease  term  policy  that  is 
commencing  with  this  sale. 

Minimum  Sonus  Bid  Amounts:  A 
bonus  bid  will  not  be  considered  for 
acceptance  unless  it  provides  for  a  cash 
bonus  in  the  amount  of  $25  or  more  per 
acre  or  fraction  thereof  for  blocks  in 
water  depths  of  less  than  400  meters,  or 
$37.50  or  more  per  acre  or  fraction 
thereof  for  blocks  in  water  depths  of  400 
meters  or  deeper.  To  confirm  the  exact 
calculation  of  the  minimum  bonus  bid 
amount  for  each  block,  see  “List  of 
Blocks  Available  for  Leasing,”  contained 
in  the  Final  NOS  213  Package.  Please 
note  that  bonus  bids  must  be  in  whole 
dollar  amounts  (i.e.,  any  cents  will  be 
disregarded  by  the  MMS). 

Rental  Rates:  Annual  rentals  for 
leases  issued  in  this  sale  are  to  be  paid 
at  the  rental  rates  summarized  in  the 
following  table  on  or  before  the  1st  day 
of  each  lease  year  until  determination  of 
well  producibility  is  made,  then  at  the 
expiration  of  each  lease  year  until  the 
start  of  royalty-bearing  production. 


Sale  213  Rental  Rates  per  Acre  or  Fraction  Thereof 

Water  depth  in  meters  |  Years  1-5  Years  6, 7,  &  8+ 

.  !  $7.00*1  $14.00,  $21.00  &  $28.00. 


0  to  <200 
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Sale  213  Rental  Rates  per  Acre  or  Fraction  Thereof— Continued 


Water  depth  in  meters 

Years  1-5 

Years  6,  7,  &  8+ 

200  to  <400  . 

400  to  <800  . 

800+  . 

j 

i 

ZZZIVT-; . 1 

11.00 

11.00 

11.00 

$22.00,  $33.00  &  $44.00. 

1  $16.00. 
i  $16.00. 

Escalating  Rental  Bates  for  leases  with 
an  approved  extension:  Any  lease  in 
water  depths  less  than  400  meters  and 
granted  a  3-year  extension  beyond  the  5- 
year  initial  period  as  provided  above 
will  pay -an  escalating  rental  rate.  The 
escalating  rental  rates  after  the  5th  year 
for  blocks  in  less  than  400  meters  will 
become  fixed  and  no  longer  escalate  if 
another  well  is  spudded  during  the  3- 
year  extended  term  of  the  lease  that 
targets  hydrocarbons  below  25,000  feet 
TVD  SS,  and  MMS  concurs  that  this  has 
occurred.  In  this  case  the  rental  rate  will 
become  fixed  at  the  rental  rate  in  effect 
during  the  lease  year  in  which  the 
additional  well  was  spudded. 

Royalty  Rate:  Leases  will  incorporate 
an  18.73  percent  royalty  rate  for  blocks 
in  all  water  depths,  except  during 
periods  of  royalty  suspension,  to  be  paid 
monthly  on  the  last  day  of  the  month 
following  the  month  during  which  the 
production  is  obtained. 

Minimum  Royalty:  Leases  will 
incorporate  a  $7.00  per  acre  or  fraction 
thereof  per  year  for  blocks  in  water 
depths  of  less  than  200  meters  and 
$11.00  per  acre  or  ft-action  thereof  per 
year  for  blocks  in  water  depths  of  200 
meters  or  deeper  regardless  of  the  year 
of  the  lease  and  notwithstanding  any 
royalty  relief  volume.  Minimum  royalty 
is  to  be  paid  at  the  expiration  of  each 
lease  year  beginning  in  the  year  in 
which  royalty  bearing  production 
commences,  and  continuing  thereafter 
regardless  of  either  the  lease  year  or 
whether  any  royalty  suspension  may 
apply.  A  credit  will  be  applied  for  any 
actual  royalty  paid  on  the  lease  during 
the  lease  year  in  which  minimum 
royalty  is  owed  on  the  lease.  If  the 
actual  royalty  paid  on  the  lease  for  a 
given  lease  year  exceeds  the  minimum 
royalty  otherwise  owed,  then  no 
minimum  royalty  payment  is  due. 

Royalty  Suspension  Provisions:  Leases 
with  royalty  suspension  volumes  (RSV) 
are  authorized  under  existing  MMS 
rules  at  30  CFR  parts  203  and  260.  There 
are  no  circumstances  under  which  a 
single  lease  could  receive  a  royalty 
suspension  both  for  deep  gas  production 
and  for  deepwater  production. 

Deep  and  Ultra-Deep  Gas  Royalty 
Suspensions 

A  lease  issued  as  a  result  of  this  sale 
may  be  eligible  for  royalty  relief  for 


deep  and  ultra-deep  wells  pursuant  to 
30  CFR  203.0  and  30  CFR  203.30- 
203.49.  The  regulations  provide  deep 
gas  incentives  in  two  ways.  First,  they 
provide  an  RSV  of  35  billion  cubic  feet 
of  natural  gas  for  certain  wells 
completed  in  a  drilling  depth  category 
(20,000  feet  TVD  SS  or  deeper)  for 
leases  in  0  to  less  than  400  meters  of 
water. 

Second,  the  regulations  offer  RSVs  to 
leases  in  200  to  less  than  400  meters  of 
water  that  are  the  same  as  the  RSVs  that 
were  previously  offered  in  shallower 
water,  i.e.,  in  zero  to  200  meters  of 
water.  These  RSV  incentives  are 
conditional  on  applicable  price 
thresholds  and  require  that  wells 
completed  from  15,000  to  20,000  feet 
TVD  SS  on  leases  in  200  to  less  than  400 
meters  of  water  must  begin  production 
before  May  3,  2013. 

Deepwater  Royalty  Suspensions 

The  following  Royalty  Suspension 
Provisions  apply  to  deepwater  oil  and 
gas  production:  A  lease  issued  as  a 
result  of  this  sale  may  be  eligible  for 
deepwater  royalty  relief  mandated  by 
"section  345  of  the  Energy  Policy  Act  of 
2005  {EPAct05).  Section  345  directs 
continuation  of  tlje  MMS  deepwater 
incentive  program  utilized  since  2001  in 
the  COM  for  leases  issued  between 
August  8,  2005,  and  August  8,  2010,  and 
provides  for  an  increase  in  RSV  from  12 
million  barrels  of  oil  equivalent 
‘(MMBOE)  to  16  MMBOE  for  leases  in 
water  depths  greater  than  2,000  meters. 
The  RSVs  provided  for  deepwater  leases 
are  subject  to  applicable  price 
thresholds,  as  discussed  below.  The 
following  royalty  suspension  provisions 
for  deepwater  oil  and  gas  production 
apply  to  a  lease  issued  as  a  result  of  this 
sale.  These  provisions  are  similar  to, 
and  mean  the  same  as,  the  language 
used  in  recent  sales,  except  for  some 
clarifying  text  and  updated  examples.  In 
addition  to  these  provisions  and  the 
EPAct05,  refer  to  30  CFR  218.151  and 
applicable  provisions  of  sections 
260.120—260.124  for  regulations  on  how 
royalty  suspensions  relate  to  field 
assignment,  product  types,  rental 
obligations,  and  supplemental  royalty 
relief. 

1.  A  lease  in  water  depths  of  400 
meters  or  more  will  receive  a  royalty 
suspension  as  follows,  according  to  the 


water  depth  range  in  which  the  lease  is 
located: 

400  meters  to  less  than  800  meters:  5 
MMBOE. 

800  metprs  to  less  than  1,600  meters:  9 
MMBOE. 

1,600  meters  to  2,000  meters:  12 
MMBOE. 

Greater  than  2,000  meters:  16  MMBOE. 

2.  In  any  calendar  year  during  which 
the  arithmetic  average  of  the  daily 
closing  prices  for  the  nearby  delivery 
month  on  the  New  York  Mercantile 
Exchange  (NYMEX)  for  the  applicable 
product  exceeds  the  adjusted  product 
price  threshold,  the  lessee  must  pay 
royalty  on  production  that  would 
otherwise  receive  royalty  relief  under  30 
CFR  part  260  or  .supplemental  relief 
under  30  CFR  part  203,  and  such 
production  will  count  towards  the 
royalty  suspension  volume. 

(a)  The  base  level  price  threshold  for 
light  sweet  crude  oil  is  $37.18  per  barrel 
expressed  in  2008  dollars.  The  adjusted 
oil  price  threshold  in  any  subsequent 
calendar  year  is  computed  by  changing 
the  price  threshold  applicable  in  the 
immediately  preceding  calendar  year  by 
the  percentage  by  which  the  implicit 
price  deflator  for  the  gross  domestic 
product  has  changed  during  the 
calendar  year.  The  implicit  price  ' 
deflator  adjustment  to  determine  the 
2009  price  thresholds  will  occur  in  late 
March  2010  when  the  Bureau  of 
Economic  Analysis  issues  its  2009 
inflation  estimate. 

(b)  The  base  level  price  threshold  for 
natural  gas  is  $4.65  per  million  British 
thermal  units  (MMBTU)  expressed  in 
2008  dollars.  The  adjusted  gas  price 
threshold  in  any  subsequent  calendar 
year  is  computed  by  changing  the  price 
threshold  applicable  in  the  immediately 
preceding  calendar  year  by  the 
percentage  by  which  the  implicit  price 
deflator  for  the  gross  domestic  product 
has  changed  during  the  calendar  year. 

(c)  As  an  example,  if  the  implicit 
price  deflator  indicates  that  inflation  is 
3  percent  in  2009,  then  the  price 
threshold  in  calendar  year  2009  would 
become  $38.30  per  barrel  for  oil,  and 
$4.79  for  gas.  Therefore,  royalty  on  oil 
production  in  calendar  year  2009  would 
be  due  if  the  average  of  the  daily  closing 
prices  for  the  neeaby  delivery  month  on 
the  NYMEX  in  2009  exceeds  $38.30  per 
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barrel,  and  royalty  on  gas  production  in 
calendar  year  2009  would  be  due  if  the 
average  of  the  daily  closing  prices  for 
the  nearby  delivery  month  on  the 
NYMEX  in  2009  exceeds  $4.79  per 
MMBTU. 

(d)  The  MMS  provides  notice  in 
March  of  each  year  when  adjusted  price 
thresholds  for  the  preceding  year  were 
exceeded.  Once  this  determination  is 
made,  based  on  the  then-most-recent 
implicit  price  deflator  information,  it 
will  not  be  revised  regardless  of  any 
subsequent  adjustments  in  the  implicit 
price  deflator  published  by  the  U.S. 
Government  for  the  preceding  year. 
Information  on  price  thresholds  and  the 
methodology  for  applying  the  preceding 
year’s  implicit  price  deflator  is  available 
at  the  MMS  Web  site  at:  http:// 
www.mms.gov/econ/  and  in  the  2008 
Notice  of  the  Annual  Price  Threshold 
Determination  (74  FR  26879). 

(e)  In  cases  where  the  actual  average 
price  for  the  product  exceeds  the 
adjusted  price  threshold  in  any  calendar 
year,  royalties  must  be  paid  no  later 
than  90  days  after  the  end  of  the  year 
(see  30  CFR  260.122(b)(2)  for  more 
detail)  and  royalties  must  be  paid 
provisionally  in  the  following  calendar 
year  (see  30  CFR  260.122(c)  for  more 
detail). 

(f)  Full  royalties  are  owed  on  all 
production  from  a  lease  after  the  RSV  is 
exhausted,  beginning  on  the  first  day  of 
the  month  following  the  month  in 
which  the  RSV  is  exhausted. 

Lease  Stipulations:  The  map  “Final, 
Central  Planning  Area,  Lease  Sale  213, 
March  17,  2010,  Stipulations  and 
Deferred  Blocks”  depicts  the  blocks  on 
which  one  or  more  of  13  lease 
stipulations  apply:  (1)  Topographic 
Features;  (2)  Live  Bottoms;  (3)  Military' 
Areas;  (4)  Evacuation;  (5)  Coordination; 
(6)  Blocks  South  of  Baldwin  County, 
Alabama;  (7)  Law  of  the  Sea  Convention 
Royalty  Payment;  (8)  Protected  Species; 
(9)  Limitation  on  Use  of  Seabed  and 
Water  Column  in  the  Vicinity  of  the 
Approved  Pott  Pelican  Offshore 
Liquefied  Natural  Gas  (LNG)  Deepwater 
Port  Receiving  Terminal,  Vermilion 
Area,  Blocks  139  and  140;  (10)  Below 
Seabed  Operations  on  Mississippi 
Canyon,  Block  920;  (11)  Below  Seabed 
Operations  on  a  Portion  of  Mississippi 
Canyon,  Block  650;  (12)  Below  Seabed 
Operations  on  a  Portion  of  Walker 
Ridge,  Blocks  293  and  294;  and  (13) 
Below  Seabed  Operations  on  a  Portion 
of  Mississippi  Canyon  Blocks  692  and 
735. 

The  texts  of  the  stipulations  are 
contained  in  the  document  “Lease 
Stipulations,  Central  Planning  Area,  Oil 
and  Gas  Lease  Sale  213,  Final  Notice  of 
Sale”  included  in  this  Final  NOS  213 


Package.  In  addition,  the  “List  of  Blocks 
Available  for  Leasing”  contained  in  the 
Final  NOS  213  Package  identifies  the 
lease  stipulations  applicable  to  each 
listed  block. 

Information  to  Lessees:  The  Final 
NOS  213  Package  contains  an 
“Information  To  Lessees”  document  that 
provides  detailed  information  on  certain 
specific  issues  pertaining  to  this 
proposed  oil  and  gas  lease  sale. 

Method  of  Bidding:  For  each  block  bid 
upon,  a  bidder  must  submit  a  separate 
signed  bid  in  a  sealed  envelope  labeled 
“Sealed  Bid  for  Oil  and  Gas  Lease  Sale 
213,  not  to  be  opened  until  9  a.m., 
Wednesday,  March  17,  2010.”  The 
submitting  company’s  name,  its  GOM 
company  number,  the  map  name,  map 
.number,  and  block  number  should  be 
clearly  identified  on  the  outside  of  the 
envelope. 

The  sealed  bid  should  list  the  total 
amount  of  the  bid  that  must  be  in  a 
whole  dollar  amount  (any  cent  amount 
above  the  whole  dollar  will  be  ignored 
by  the  MMS)  as  well  as  the  sale  number, 
the  sale  date,  the  submitting  company’s 
name,  its  GOM  company  number,  the 
map  name,  map  number,  and  the  block 
number  clearly  identified.  The 
information  required  on  the  bid(s)  and 
the  bid  envelope(s)  are  specified  in  the 
document  “Bid  Form  and  Envelope” 
contained  in  the  Final  NOS  213 
Package. 

Please  also  refer  to  the  Telephone 
Numbers/Addresses  of  Bidders  Form 
included  within  the  Final  NOS  213 
Package.  We  are  requesting  that  you 
provide  this  information  in  the  format 
suggested  for  each  lease  sale.  Please 
provide  this  information  prior  to  or  at 
the  time  of  bid  submission.  Do  not 
enclose  this  form  inside  the  sealed  bid 
envelope. 

The  MMS  published  in  the  Federal 
Register  a  list  of  restricted  joint  bidders, 
which  applies  to  this  lease  sale,  at  74  FR 
61171  on  November  23,  2009.  Please 
also  refer  to  joint  bidding  provisions  at 
30  CFR  256.41  for  additional 
information.  All  bidders  must  execute 
all  documents  in  conformance  with 
signatory  authorizations  on  file  in  the 
GOM  Region  Adjudication  Unit. 
Designated  signatories  must  be 
authorized  to  bind  their  respective  legal 
business  entity  (e.g.,  a  corporation, 
partnership,  or  LLC)  and  must  have  an 
incumbency  certificate  setting  forth  the 
authorized  signatories  on  file  with  the 
GOM  Region  Adjudication  Office. 
Bidders  submitting  joint  bids  must 
include  on  the  bid  form  the 
proportionate  interest  of  each 
participating  bidder,  stated  as  a 
percentage,  using  a  maximum  of  five 
decimal  places  (e.g.,  33.33333  percent). 


The  MMS  may  require  bidders  to  submit 
other  documents  in  accordance  with  30 
CFR  256.46.  The  MMS  warns  bidders 
against  violation  of  18  U.S.C.  1860 
prohibiting  unlawful  combination  or 
intimidation  of  bidders.  Bidders  are 
advised  that  the  MMS  considers  the 
signed  bid  to  be  a  legally  binding 
obligation  on  the  part  of  the  bidder(s)  to 
comply  with  all  applicable  regulations, 
including  payment  of  the  one-fifth 
bonus  bid  deposit  on  all  high  bids.  A 
statement  to  this  effect  must  be  included’ 
on  each  bid  (see  the  document  “Bid 
Form  and  Envelope”  contained  in  the 
Final  NOS  213  Package). 

Withdrawal  of  Bids:  Once  submitted, 
bid(s)  may  not  be  withdrawn  unless  the 
Regional  Director  (RD)  receives  a 
written  request  for  withdrawal  from  the 
company  who  submitted  the  bid(s), 
prior  to  10  a.m.  on  Tuesday,  March  16, 
2010.  This  request  must  be  typed  on 
company  letterhead  and  must  contain 
the  submitting  company’s  name,  its 
company  number,  the  map  name/ 
number  and  block  number  of  the  bid(s) 
to  be  withdrawn.  The  request  must  be 
in  conformance  with  signatory 
authorizations  on  file  in  the  MMS  Gulf 
of  Mexico  Region  Adjudication  Office. 
Signatories  must  be  authorized  to  bind 
their  respective  legal  business  entities 
(e.g.,  a  corporation,  partnership,  or  LLC) 
and  must  have  an  incumbency 
certificate  setting  forth  the  authorized 
signatories  on  file  with  the  MMS  Gulf  of 
Mexico  Region  Adjudication  Office.  The 
name  and  title  of  said  signatory  must  be 
typed  under  the  signature  block  on  the 
withdrawal  letter.  Upon  the  RD’s,  or  his 
designee’s,  approval  of  such  requests,  he 
will  indicate  his  approval  by  affixing  his 
signature  and  date  to  the  submitting 
company’s  request  for  withdrawal. 

Bounding:  The  following  procedure 
must  be  used  to  calculate  the  minimum 
bonus  bid,  annual  rental,  and  minimum 
royalty:  Round  up  to  the  next  whole 
acre  if  the  block  acreage  contains  a 
firaction  of  an  acre  prior  to  calculating 
the  minimum  bonus  bid,  annual  rental, 
and  minimum  royalty  amounts.  The 
appropriate  rate  per  acre  is  applied  to 
the  whole  (rounded  up)  acreage. 

The  bonus  bid  must  be  in  vimole 
dollar  amounts  (i.e.,  any  cents  will  be 
disregarded  by  the  MMS)  and  greater 
than  dr  equal  to  the  minimum  bonus 
bid.  The  appropriate  minimum  bid  per 
acre  rate  is  applied  to  the  whole 
(rounded  up)  acreage  and  the  resultant 
calculation  is  rounded  up  to  the  next 
whole  dollar  amount  if  the  calculation 
results  in  any  cents.  The  minimum 
bonus  bid  calculation,  including  all 
rounding,  is  shown  in  the  document 
“List  of  Blocks  Available  for  Leasing” 
included  in  the  Final  NOS  213  Pack^age. 
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Bonus  Bid  Deposit:  Each  bidder 
submitting  an  apparent  high  bid  must 
submit  a  bonus  bid  deposit  to  the  MMS 
equal  to  one-fifth  of  the  bonus  bid 
amount  for  each  such  bid.  All  payments 
must  be  electronically  deposited  into  an 
interest-bearing  account  in  the  U.S. 
Treasury  (account  information  provided 
in  the  Electronic  Funds  Transfer  (EFT) 
instructions)  by  11  a.m.  Eastern  Daylight 
Saving  Time  the  day  following  bid 
reading.  Under  the  authority  granted  by 
30  CFR  256.46(b),  the  MMS  requires 
bidders  to  use  electronic  funds  transfer 
procedures  for  payment  of  one-fifth 
bonus  bid  deposits  for  Lease  Sale  213, 
following  the  detailed  instructions 
contained  in  the  document  “Instructions 
for  Making  EFT  Bonus  Payments,” 
which  can  be  found  on  the  MMS  GOM 
Web  site  at:  http://www.gomr.mms.gov/ 
homepg/lsesale/21 3/ cgom213.html. 
Acceptance  of  a  deposit  does  not 
constitute  and  shall  not  be  construed  as 
acceptance  of  any  bid  on  behalf  of  the 
United  States.  If  a  lease  is  awarded, 
MMS  requests  that  only  one  transaction 
be  used  for  payment  of  the  four-fifths 
bonus  bid  amount  and  the  first  year’s 
•  rental. 


acceptance.  The  Attorney  General  may 
also  review  the  results  of  the  lease  sale 
prior  to  the  acceptance  of  bids  and 
issuance  of  leases  for  anti-trust  issues. 
To  ensure  that  the  Government  receives 
a  fair  return  for  the  conveyance  of  lease 
rights  for  this  lease  sale,  high  bids  will 
be  evaluated  in  accordance  with  MMS 
bid  adequacy  procedures.  A  copy  of 
current  procedures,  “Modifications  to 
the  Bid  Adequacy  Procedures”  at  64  FR 
37560  on  July  12,  1999.  can  be  obtained 
from  the  MMS  Gulf  of  Mexico  Region 
Public  Information  Unit  or  via  the  MMS 
Gulf  of  Mexico  Region  Internet  Web  site 
at:  http://www.gomr.mms.gov/homepg/ 
Isesale/bidadeq.html. 

Successful  Bidders:  The  MMS 
requires  each  company  that  has  been 
awarded  a  lease  to  execute  all  copies  of 
the  lease  (Form  MMS-2005  (October 
2009),  as  amended),  pay  by  EFT  the 
balance  of  tbe  bonus  bid  amount  and 
the  first  year’s  rental  for  each  lease 
issued  in  accordance  with  the 
requirements  of  30  CFR  218.155;  and 
satisfy  the  bonding  requirements  of  30 
CFR  part  256,  subpart  I,  as  amended. 

Also,  in  accordance  with  regulations 
at  2  CFR  parts  180  and  1400,  the  lessee 
shall  comply  with  the  U.S.  Department 
of  the  Interior’s  nonprocurement 
.  debarment  and  suspension 
requirements,  and  agrees  to 
communicate  this  requirement  to 
comply  with  these  regulations  to 
persons  with  whom  the  lessee  does 
business  as  it  relates  to  this  lease  by 
including  this  term  as  a  condition  to 
enter  into  their  contracts  and  other 
transactions. 

Affirmative  Action:  The  MMS 
requests  that,  prior  to  bidding,  Equal 
Opportunity  Affirmative  Action 
Representation  Form  MMS  2032  (June 
1985)  and  Equal  Opportunity 
Compliance  Report  Certification  Form 
MMS  2033  (June  1985)  be  on  file  in  the 
MMS  Gulf  of  Mexico  Region 
Adjudication  Unit.  This  certification  is 
required  by  41  CFR  part  60  apd 
Executive  Order  No.  11246  of 
September  24, 1965,  as  amended  by 
Executive  Order  No.  11375  of  October 
13,  1967.  In  any  event,  prior  to  the 
execution  of  any  lease  contract,  both 
forms  are  required  to  be  on  file  in  the 
GOM  Region  Adjudication  Unit. 

Geophysical  Data  and  Information 
Statement:  Pursuant  to  30  CFR  251.12, 
MMS  has  a  right  to  access  geophysical 
data  and  information  collected  under  a 
permit  in  the  OCS. 

Every  bidder  submitting  a  bid  on  a 
block  in  Sale  213,  or  participating  as  a 
joint  bidder  in  such  a  bid,  must  submit 
a  Geophysical  Data  and  Information 
Statement  (GDIS)  identifying  any 
enhanced  or  reprocessed  geophysical 


d^ta  and  information  generated  or  used 
as  part  of  the  decision  to  bid  or 
participate  in  a  bid  on  the  block 
(including  the  use  of  Controlled  Source 
Electromagnetics,  Gravity,  etc.).  The 
data  identified  in  the  GDIS  should 
clearly  identify  whether  the  data  or 
information  are  multi-client 
(speculative)  data  sets  available  directly 
from  geophysical  contractors  or 
exclusive  (proprietary)  data  sets 
specially  processed  for  or  by  bidders.  In 
addition,  the  GDIS  should  clearly 
identify  the  data  type  (2-D  or  3-D,  pre¬ 
stack  or  post-stack  and  time  or  depth); 
areal  extent  (i.e.,  number  of  line  miles 
for  2-D  or  number  of  blocks  for  3-D) 
and  migration  algorithm  (Wave 
Equation  Migration,  Reverse  Time 
Migration,  etc.)  of  the  data  and 
information.  The  statement  must  also 
include  the  name,  phone  number  and 
full  address  of  a  contact  person,  and  an 
alternate,  who  are  both  knowledgeable 
about  the  information  and  data  listed 
and  available  for  30  days  post-sale,  the 
processing  company,  date  processing 
was  completed,  owner  of  the  original 
data  set  (who  initially  acquired  the 
•data),  original  data  survey  name  and 
permit  number.  The  MMS  reserves  the 
right  to  query  about  alternate  data  sets 
and  to  quality  check  and  compare  the 
listed  and  alternative  data  sets  to 
determine  which  data  set  most  closely 
meets  the  needs  of  the  fair  market  value 
determination  process. 

The  statement  must  also  identify  each 
block  upon  which  the  bidder  submitted 
a  bid  or  participated  as  a  partner  in  a 
bid,  but  for  which  it  did  not  use 
enhanced  or  reprocessed  pre-  or  post¬ 
stack  geophysical  data  and  information 
as  part  of  the  decision  to  bid  or  to 
participate  in  the  bid.  The  GDIS  must  be 
submitted,  even  if  no  enhanced 
geophysical  data  and  information  were 
used  in  bid  preparation  for  the  tract. 

In  the  event  your  company  supplies 
any  type  of  data  to  MMS,  your  company 
must  meet  the  following  requirements  to 
get  reimbursed: 

1.  Your  company  must  be  registered 
with  the  Gentral  Contractor  Registration 
(CCR).  The  initial  registration,  is  valid 
for  one  year  and  must  be  updated 
annually  thereafter.  The  Web  site  for 
registering  is:  http://www.ccr.gov.  This 
is  a  requirement  that  was  implemented 
on  October  1,  2003,  and  requires  all 
entities  doing  business  with  the 
Government  to  complete  a  business 
profile  in  the  CCR.  It  must  be  updated 
annually.  Payments  are  made 
electronically  based  on  the  information 
contained  in  the  CCR.  Therefore,  if  your 
company  is  not  actively  registered  in  the 
CCR,  MMS  will  not  be  able  to  reimburse 


Please  note:  Certain  bid  submitters  (i.e., 
those  that  are  not  currently  an  OCS  mineral 
lease  record  titleholder  or  designated 
operator  OR  those  that  have  ever  defaulted 
on  a  one-fifth  bonus  bid  payment  (EFT  or 
otherwise))  are  required  to  guarantee  (secure) 
their  one-fifth  bonus  bid  payment  prior  to  the 
submission  of  bids.  For  those  who  must 
secure  the  EFT  one-fifth  bonus  bid  payment, 
one  of  the  following  options  may  be  used:  (1) 
Provide  a  third-party  guarantee;  (2)  amend 
bond  coverage;  (3)  provide  a  letter  of  credit; 
or  (4)  provide  a  lump  sum  payment  in 
advance  via  EFT.  The  EFT  instructions 
specify  the  requirements  for  each  option. 

Withdrawal  of  Blocks:  The  United 
States  reserves  the  right  to  withdraw 
any  block  from  this  lease  sale  prior  to 
issuance  of  a  written  acceptance  of  a  bid 
for  the  block. 

Acceptance,  Rejection,  or  Return  of 
Bids:  The  United  States  reserves  the 
right  to  reject  any  and  all  bids.  In  any 
case,  no  bid  will  be  accepted,  and  no 
lease  for  any  block  will  be  awarded  to 
any  bidder,  unless  the  bidder  has 
complied  with  all  requirements  of  this 
Notice,  including  those  set  forth  in  the 
documents  contained  in  the  associated 
Final  NOS  213  Package  and  applicable 
regulations;  the  taid  is  the  highest  valid 
bid;  and  the  amount  of  the  hid  has  been 
determined  to  be  adequate  by  the 
authorized  officer.  Any  bid  submitted 
that  does  not  conform  to  the 
requirements  of  this  Notice,  the  Act,  and 
other  applicable  regulations  may  be 
returned  to  the  bidder  submitting  that 
bid  by  the  RD  and  not  be  considered  for 
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or  pay  your  companyfor  any  data 
supplied.' 

2.  Your  company  must  complete  an 
on-line  application  for  your 
Representations  (Reps)  and 
Certifications  (Certs)  at  http:// 
orca.bpn.gov.  ORCA  (On-line 
Representations  and  Certifications 
Application)  is  an  E-Government 
initiative.  Even  though  your  company 
may  have  never  provided  Reps  and 
Certs  previously,  they  are  now 
mandated  in  order  to  do  business  with 
the  Government  or  receive 
reimbursement. 


Please  note  that  you  may  now  submit 
the  GDIS  information  table  digitally  on 
a  CD  as  -an  Excel  spreadsheet.  Refer  to 
the  Final  NOS  213  Package  for  more  . 
details  concerning  submission  of  the 
GDIS,  making  the  data  available  to  MMS 
following  the  lease  sale,  preferred 
format,  reimbursement  for  costs,  and 
confidentiality. 

Force  Majeure:  The  RD  of  the  MMS 
Gulf  of  Mexico  Region  has  the 
discretion  to  change  any  date,  time, 
and/or  location  specified  in  the  Final 
NOS  213  Package  in  case  of  a  force 
majeure  evpnt  which  the  RD  deems  may 
interfere  with  the  carrying  out  of  a  fair 


and  proper  lease  sale  process.  Such 
events  may  include,  but  are  not  limited 
to,  natural  disasters  (e.g.,  earthquakes, 
hurricanes,  and  floods),  wars,  riots,  fire, 
strikes,  civil  disorder,  acts  of  terrorism, 
or  other  events  of  a  similar  nature.  In 
case  of  such  events,  bidders  should  call 
(504)  736-0557  or  access  our  Web  site 
at;  http://www.gomr.rnms.goy  for 
information  about  any  changes. 

Dated:  February  4,  2010. 

S.  Elizabeth  Birnbaum, 

Director,  Minerals  Management  Service. 

[FR  Doc.  2010-3002  Filed  2-11-10;  8:45  am) 
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Department  of  Labor 

Employment  and  Training  Administration 
20  CFR  Part  655 

Wage  and  Hour  Division 
29  CFR  Part  501 

Temporary  Agricultural  Employment  of 
H-2A  Aliens  in  the  United  States;  Final 
Rule 
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DEPARTMENT  OF  LABOR 

EmpEayment  and  Training 
Administration 

20  CFR  Part  655 

Wage  and  Hour  Division 

29  CFR  Part  501 

RIN  1205-AB55 

Temporary  Agricuiturai  Employment  of 
H-2A  Aliens  in  the  United  States 

agency:  Employment  and  Training 
Administration,  and  Wage  and  Hour 
Division,  Labor. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Labor  (the 
Department  or  DOL)  is  amending  its 
regulations  governing  the  certification  of 
temporary  employment  of 
nonimmigrant  workers  in  temporary  or 
seasonal  agricultural  employment  and 
the  enforcement  of  the  contractual 
obligations  applicable  to  employers  of 
such  nonimmigrant  workers.  The 
Department  is  also  amending  the 
regulations  at  29  CFR  part  501  to 
provide  for  enhanced  enforcement 
under  the  H-2A  program  requirements 
so  that  workers  are  appropriately 
protected  when  employers  fail  to  meet 
their  obligations  under  the  H-2A 
program. 

DATES:  This  Final  Rule  is  effective. 
March  15,  2010. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  on  20  CFR  part  655, 
contact  William  L.  Carlson,  Ph.D., 
Administrator,  Office  of  Foreign  Labor 
Certification,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Room  C— 4312,  Washington,  DC  20210; 
Telephone  (202)  693-3010  (this  is  not  a 
toll-free  number).  Individuals  with 
hearing  or  speech  impairments  may 
access  the  telephone  number  above  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

For  further  information  on  29  CFR 
part  501  contact  James  Kessler,  Farm 
Labor  Branch  Chief,  Wage  and  Hour 
Division,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  S- 
3510,  Washington,  DC  20210; 

Telephone  (202)  693-0070  (this  is  not  a 
toll-free  number).  Individuals  with 
hearing  or  speech  impairments  may 
access  the  telephone  number  above  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 


I.  Revisions  to  20  CFR  Part  655  Subpart 

B 

A.  Statutory  and  Regulatory  Background 

The  H-2A  nonimmigrant  worker  visa 
program  enables  United  States  (U.S.) 
agricultural  employers  to  employ 
foreign  workers  on  a  temporary  basis  to 
perform  agricultural  labor  or  services. 
Section  101(a)(15)(H)(ii)(a)  of  the 
Immigration  and  Nationality  Act  (INA 
or  the  Act),  8  U.S.C. 

1101(a)(15)(H)(ii)(a);  see  also  8  U.S.C. 
1184(c)(1)  and  1188.’  The  INA 
authorizes  the  Secretary  of  the 
Department  of  Homeland  Security 
(DHS)  to  permit  employers  to  import 
foreign  workers  to  perform  temporary 
agricultural  labor  or  services  of  a 
temporary  or  seasonal  nature  if  the 
Secretary  of  the  U.S.  DOL  (Secretary) 
certifies  that: 

(A)  There  are  not  sufficient  U.S.  workers 
who  are  able,  willing,  and  qualified,  and  who 
will  be  available  at  the  time  and  place 
needed  to  perform  the  labor  or  services 
involved  in  the  petition;  and 

(B)  The  employment  of  the  alien  in  such 
labor  or  services  will  not  adversely  affect  the 
wages  and  working  conditions  of  workers  in 
the  United  States  similarly  employed. 

8  U.S.C.  1188(a)(1).  The  Secretary  has 
delegated  these  responsibilities,  through 
the  Assistant  Secretary,  Employment 
and  Training  Administration  (ETA),  to 
ETA’s  Office  of  Foreign  Labor 
Certification  (OFLC).  The  Secretary  has 
delegated  responsibility  for  enforcement 
of  the  worker  protections  to  the 
Administrator  of  the  Wage  and  Hour 
Division  (WHD).  The  Department’s  H- 
2A  regulations  remained  largely 
unchanged  from  the  1987  Rule  until 

2008.  In  2008,  the  Department 
significantly  revised  these  regulations  at 
73  FR  77110,  Dec.  18,  2008  (the  2008 
Final  Rule).  Over  the  past  several 
months,  the  Department  undertook  a 
review'^  of  the  policy  decisions  reflected 
in  the  2008  Final  Rule,  specifically 
reviewing  the  worker  protections 
afforded  under  that  rule.  This  review 
resulted  in  a  Notice  of  Proposed 
Rulemaking  (NPRM)  published  in 
September  2009,  74  FR  45906,  Sep.  4, 

2009. 

B.  Overview  of  Comments  Received 

The  Department  received  almost 
7,000  comments  on  the  proposed  rule. 
We  have  determined  that  349  of  these 
comments  were  completely  unique,  13 
were  considered  duplicates,  and  6,577 
were  considered  a  form  letter  or  based 
on  a  form  letter. 


'  For  ease  of  reference,  all  subsequent  sections  of 
the  INA  will  be  referred  to  by  their  corresponding 
section  in  the  United  States  Code  (U.S.C.). 


Commenters  represented  a  broad 
range  of  constituencies  for  the  H-2A 
program,  including  individual  farmers, 
farm  workers,  farm  associations,  farm 
worker  advocate  groups,  agents,  law  ’ 
firms,  farm  labor  bureaus.  State 
Workforce  Agencies  (SWAs),  State 
Government  Officials,  U.S.  Congress 
Members  and  Committees,  and  various 
interested  members  of  the  public.  The 
Department  received  comments  both  in 
support  of  and  in  opposition  to  the 
proposed  regulation,  which  are 
discussed  in  greater  detail  below.  These 
comments  raised  a  variety  of  concerns, 
some  general  and  some  pertaining  to 
specific  provisions  or  specific 
proposals.  After  reviewing  the 
comments  thoughtfully  and 
systematically,  the  Department  has 
modified  several  provisions  and 
retained  others  as  originally  proposed  in 
the  NPRM.  In  addition,  there  were 
several  commenters  that  requested  that 
due  to  the  timing  of  the  regulation 
falling  during  harvest  time  for  many 
farmers  and  based  on  the  complexity  of 
the  issues  addressed,  the  Department 
should  provide  additional  time  to 
comment  on  the  proposed  rule.  In 
response  to  these  comments,  the 
Department  provided  an  additional  15 
days  for  comments  on  the  proposed 
rule. 

The  Department  received  many 
comments  that  were  deemed  to  be 
beyond  the  scope  of  the  proposed  rule. 
Some  of  these  issues  included  pending 
legislation,  the  H-2B  temporary 
nonagricultural  worker  program, 
comprehensive  immigration  reform,  and 
specific  issues  related  to  the  control  of 
our  nation’s  borders.  These  are  issues 
that  cannot  be  resolved  or  implemented 
through  this  regulatory  process  or  are 
not  within  the  purview  of  the 
Department.  Additionally,  comments 
submitted  in  a  manner  inconsistent  with 
the  specific  directions  of  the  NPRM  or 
submitted  after  the  comment  period 
closed  were  not  considered. 

The  Department  received  many 
comments  challenging  the  Department’s 
decision  to  engage  in  new  rulemaking 
for  the  H-2A  program.  The  Department 
has  inherent  authority  to  change  its 
regulations  in  accordance  with  the 
Administrative  Procedure  Act  (APA).  In 
this  Final  Rule  we  provide  an 
appropriate  justification  for  all  of  the 
changes  that  we  are  making  to  the  H- 
2A  program. 

The  Department  received  requests  by 
several  commenters  that  the  proposed 
rule  be  published  in  Spanish  since  the 
workers  who  use  the  program 
predominantly  speak  and  write  Spanish 
as  their  first  language.  The  APA  at  5 
U.S.C.  552(a)(1)  requires  agencies  to 
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publish  regulations  in  the  Federal 
Register.  The  Department  initiated 
conversations  with  the  Office  of  the 
Federal  Register  on  the  subject  of 
publishing  regulations  in  a  language 
other  than  English.  However,  the  Office 
of  the  Federal  Register  informed  the 
Department  that  based  on  its  limited 
resources  and  personnel  it  is  unable  to 
publish  any  documents  in  a  language 
other  than  English.  • 

C.  Severability 

To  the  extent  that  any  portion  of  this 
Final  Rule  is  declared  invalid  by  a 
court,  the  Department  intends  for  all 
other  parts  of  the  Final  Rule  that  are 
capable  of  operating  in  the  absence  of 
the  specific  portion  that  has  been 
invalidated  to  remain  in  effect.  Thus, 
even  if  a  court  decision  invalidating  a 
portion  of  this  Final  Rule  results  in  a 
partial  reversion  to  the  current 
regulations  or  to  the  statutory  language 
itself,  the  Department  intends  that  the 
rest  of  the  Final  Rule  continue  to 
operate,  if  at  all  possible  in  tandem  with 
the  reverted  provisions. 

II.  Discussion  of  Comments  Received 

The  Depeulment  has  addressed  those 
areas  in  which  it  received  comments. 
With  regard  to  specific  provisions  on 
which  the  Department  did  not  receive 
comments,  it  has  retained  the  provisions 
as  proposed,  except  where  clarifying 
edits  have  been  made,  which  have  been 
explained  below. 

A.  Section  655.103  Overview  of  This 
Subpart  and  Definition  of  Terms 

1.  Section  655.103(a)  Overview 

Tbe  overview  section  in  the  proposed 
rule  was  shortened  from  the  2008  Final 
Rule  to  avoid  any  possibility  that  it  may 
contain  mandates  not  contained  in  the 
sections  following  it.  The  Department 
received  no  comments  on  this  change 
and  is  leaving  the  section  unchanged  in 
the  Final  Rule. 

2.  Section  655.103(b)  Definitions 

For  the  purposes  of  this  section,  the 

Department  has  included  a  discussion 
of  those  definitions  that  received 
comments.  Any  definitions  that  did  not 
receive  comments  have  been  retained  as 
proposed  without  further  changes, 
unless  otherwise  noted. 

a.  Agricultural  Association 

The  NPRM  proposed  a  slight  change 
to  the  definition  of  agricultural 
association.  The  2008  Final  Rule 
seemed  to  imply  that  an  agricultural 
association  could  be  both  an  agent  of  its 
employer  members  and  an  employer  at 
the  same  time.  The  NPRM  clarified  that 
an  agricultural  association  could  either 


be  an  agent  or  an  employer  (whether  a 
sole  employer  or  joint  with  its  members) 
but  not  both.  The  Department  received 
no  comments  on  this  change;  therefore, 
the  Final  Rule  reflects  the  language 
proposed  in  the  NPRM  without  any 
modification. 

b.  Area  of  Intended  Employment 

The  NPRM  made  no  significant 
changes  from  the  2008  Final  Rule  in  the 
definition  of  area  of  intended 
employment.  The  only  changes  were  in 
the  elimination  of  the  redundancies  and 
the  use  of  etc.  in  the  listing  of  examples 
of  the  factual  circumstances  that  could 
constitute  a  normal  commuting  distance 
or  commuting  area.  One  commenter 
suggested  that  the  Department  add  a 
definite  number  of  miles,  such  as  75 
miles,  within  which  all  work  locations 
must  be  located.  The  commenter 
suggested  that  because  of  the  size  of  the 
area  of  intended  employment  coupled 
with  the  length  of  the  certification 
period,  U.S.  workers  who  only  want  to 
do  one  kind  of  agricultural  job  may  be 
dissuaded  from  applying.  Another 
commenter  suggested  narrowing  the 
area  of  intended  employment  because 
commuting  distances  within  an  area  of 
intended  employment  could  be  upwards 
of  90  miles  and  it  would  be 
unreasonable  for  the  Department  to 
expect  U.S.  workers  to  commute  such  a 
distance  every  day  without  being 
provided  housing. 

The  Department  understands  the  , 
concerns  of  both  commenters;  however, 
their  concerns  are  misplaced.  The  term 
area  of  intended  employment  is  used  in 
conjunction  with  recruitment,  which 
should  cast  a  net  as  wide  as  possible  to 
inform  all  potential  U.S.  workers  of  an 
upcoming  contract  in  their  area.  U.S. 
workers  are  entitled  to  the  same  housing 
as  the  H-2A  workers  if  they  are  not 
reasonably  able  to  return  to  their 
residence  within  the  same  day  as 
discussed  under  §  655.122(d)(1). 

As  for  the  commenter’s  concern  that 
a  worker  who  only  wanted  to  do  one 
type  of  agricultural  activity  would  be 
precluded  from  applying,  changing  the 
definition  of  an  area  of  intended 
employment  would  not  alleviate  such  a 
situation.  The  term  is  used  primarily  for 
recruitment  purposes  to  ensure  that  the 
designated  SWAs  receive  the  job  order 
so  that  U.S.  workers  have  the 
opportunity  to  apply  for  the  job. 
Therefore,  the  Final  Rule  adopts  the 
definition  as  proposed  in  the  NPRM, 
with  the  exception  of  a  minor  editorial 
change. 

c.  Corresponding  Employment 

In  the  definition  of  corresponding 
employment,  the  Department  proposed 


that  all  workers  employed  by  H-2A 
employers  doing  work  performed  by  H- 
2A  workers  be  considered  engaged  in 
corresponding  employment.  The 
proposal  returns  to  the  requirements  of 
the  1987  Rule,  with  one  difference 
which  is  explained  below.  The  Final 
Rule  adopts  the  language  of  the  NPRM 
as  proposed. 

The  change  ft-om  the  1987  Rule  is  the 
addition  of  the  phrase  or  in  any 
agricultural  work  performed  by  the  H-  . 
2A  workers.  This  language  was  added  to 
address  the  adverse  impact  on  U.S. 
workers  when  an  H-2A  employer 
engages  H-2A  workers  in  agricultural 
work  outside  the  scope  of  work  found 
in  the  approved  job  order,  including 
work  impermissibly  performed  outside 
the  area  of  intended  employment. 
Domestic  workers  should  not  be 
disadvantaged  when  an  employer 
violates  the  terms  and  conditions  of  the 
H-2A  job  order.  This  does  not  require 
that  every  worker  on  a  farm  be  paid  the 
H-2A  required  wage.  It  does,  however, 
require  that  workers  employed  by  an  H- 
2A  employer  who  perform  the  same 
agricultural  work  as  the  employer’s  H- 
2A  workers  be  paid  at  least  tbe  H-2A 
required  wage  for  that  work. 

A  number  of  commenters  opposed  the 
proposal  to  return  to  the  prior  definition 
of  corresponding  employment  because 
they  agreed  with  the  rationale  offered 
for  the  change  in  the  2008  Final  Rule 
(which  limited  the  protections  to  newly 
hired  workers).  These  commenters 
stated  that  we  provided  no  basis  for  a 
return  to  the  prior  definition,  offered  no 
evidence  to  support  the  proposed 
definition,  and  did  not  account  for  the 
increased  costs.  A  labor  contractor 
opposed  the  definition  because  it  would 
require  the  payment  of  the  Adverse 
Effect  Wage  Rate  (AEWR)  to  non-H-2A 
workers  who  performed  incidental  work 
that  was  also  performed  by  H-2A 
workers. 

A  worker  advocate  favored  tbe 
proposal  because  it  would  ensure  that 
U.S.  workers  would  not  be  adversely 
affected  by  H-2A  workers.  Another 
advocacy  organization  supported  the 
proposal  because  it  would  not  penalize 
local  workers  and  would  contribute  to  a 
stable  workforce. 

The  effect  of  the  proposed  definition 
which  would  require  U.S.  workers  to  be 
paid  the  same  wages  and  conditions  that 
H-2A  workers  receive  when  performing 
the  same  work  is  not  new.  Hearings 
were  held  in  1962  to  address  the  impact 
on  the  wages  and  working  conditions  of 
domestic  workers  due  to  the  use  of 
temporary  foreign  workers  to  perform 
agricultural  work.  The  1980  Senate 
Judiciary  Report  on  Temporary  Worker 
Programs  discussing  the  1962  hearings 
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stated  that  U.S.  employers  were 
required  to  offer  domestic  workers 
wages  equal  to  foreign  workers  as  a 
prerequisite  for  labor  certification.  See 
Congressional  Research  Service:  “Report 
to  the  Senate  Committee  on  the 
Judiciary:  Temporary  Worker  Programs: 
Background  and  Issues,  53  (1980).”  For 
many  years,  the  H-2  program  has 
required  employers  to  pay  wage  rates  to 
domestic  workers  as  determined  by 
DOL.  See  32  FR  4571,  Mar.  28,  1967. 

The  preamble  to  the  1979  H-2 
rulemaiking  provided  that  employers 
must  offer  and  provide  U.S.  workers  at 
least  the  same  level  of  wages,  benefits, 
and  working  conditions  offered  or 
provided  to  foreign  workers.  See  43  FR 
10308,  Mar.  10,  1979.  The  1987  Rule 
continued  the  application  of  this 
principle  and  introduced  the  term 
corresponding  employment,  stating  that 
those  regulations  were  applicable  to  the 
employment  of  other  workers  hired  by 
employers  of  H-2A  workers  in  the 
occupations  and  for  the  period  of  time 
set  forth  in  the  job  order  approved  by 
ETA  as  a  condition  for  granting  the  H- 
2A  certification.  The  regulations  made 
specific  reference  to  workers  in 
corresponding  employment  hired  by  H- 
2A  employers  as  well  as  to  any  other 
worker  employed  in  corresponding 
emplovment.  See  52  FR  20527-20528, 
and  20531,  Jun.  1, 1987. 

Courts  have  consistently  upheld  the 
Department’s  interpretation  that  the 
wages  and  benefits  offered  or  provided 
to  the  H-2A  workers  must  also  be 
provided  to  domestic  workers.  See 
Farmer  v.  Employment  Security 
Comm’n  of  N.C.,  4  F.3d  1274, 1276,  n.2, 
3  (4th  Cir.  1993)  (H-2A  employers  must 
make  certain  benefits  available  to  all 
temporary  agricultural  laborers);  see 
also  Williams  v.  Usery,  531  F.2d  305, 

306  (5th  Cir.  1976)  (the  Secretary’s 
authority  is  limited  to  making  an 
economic  determination  of  what  rate 
must  be  paid  all  workers  to  neutralize 
any  adverse  effect  resu,lting  from  the 
influx  of  temporary  foreign  workers), 
and  NAACP,  Jefferson  County  v. 
Donovan,  566  F.Supp.  1202,  1205 
(D.D.C.  1983)  (the  AEWR  is  the  rate  at 
which  DOL  requires  growers  to  pay  all 
of  their  farm  workers  before  the 
Department  will  allow  them  to  import 
alien  labor;  the  purpose  of  requiring 
payment  of  the  AEWR  is  to  prevent 
importation  of  nonimmigrant  laborers 
from  having  an  adverse  effect  on  the 
prevailing  wage  rate). 

The  2008  Final  Rule  stripped  these 
protections  from  longtime  employees  of 
H-2A  employers,  applying  H-2A 
protections  only  to  newly-hired  workers 
and  the  H-2A  workers  themselves.  The 
preamble  to  the  2008  Final  Rule 


reasoned  that  longtime  U.S.  workers 
paid  below  the  AEWR  were  no  worse  off 
for  the  hiring  of  H-2A  workers  at  the 
higher  AEWR  and  therefore  were  not 
adversely  affected  by  the  hiring  of  H-2A 
workers.  On  further  review,  this 
explanation  fails  to  account  for  the  role 
of  the  AEWR  in  protecting  against 
possible  wage  depression  from  the 
introduction  of  foreign  workers.  Further, 
as  one  commenter  observed,  since 
newly-hired  employees  are  entitled  to 
the  AEWR,  a  longtime  employee  may 
quit  his  current  employment  and  re¬ 
apply  for  the  same  job  with  the  same 
employer  to  obtain  the  new  higher 
AEWR.  This  anomaly  puts  too  high  a 
premium  on  longtime  employees 
knowing  the  AEWR,  understanding 
their  rights  under  the  regulations,  and 
having  the  security,  rare  in  low'- wage 
agricultural  employment,  to  quit  a  job 
with  the  expectation  of  being 
immediately  rehired.  Under  this  Final 
Rule,  longtime  U.S.  workers  will  be 
entitled  to  the  wage  rates  paid  to  H-2A 
employees  without  having  to  quit  their 
jobs  and  be  rehired. 

One  commenter  noted  that  the 
proposal  ignores  market-based 
principles.  Another  asserted  that . 
supervisors  who  occasionally  did  jobs 
performed  by  H-2A  workers  would 
have  to  be  paid  the  AEWR.  As  explained 
above,  the  AEWR  is  intended  to 
supplement  wage  rates  that  have  been 
depressed  by  the  presence  of  H-2A  and 
other  foreign  workers.  In  that  sense  it  is 
not  reflective  of  market  forces. 
Supervisors  presumably  would  be  paid 
more  than  the  AEWR  and  the  Final  Rule 
does  not  require  that  their  wages  be 
reduced.  To  the  extent  that  is  not  the 
case,  the  requirement  to  pay  them  the 
AEWR  would  only  apply  for  the  period 
of  time  they  perform  work  done  by  H- 
2A  workers. 

One  commenter  requested  that  the 
definition  of  corresponding  employment 
be  expanded  to  include  joint 
employment,  and  another  requested  that 
U.S.  workers  of  fixed-site  employers  be 
included  in  the  definition  when  their 
employer  contracts  with  an  H-2A  Labor 
Contractor  (H-2ALC)  to  provide  H-2A 
workers.  We  do  not  believe  it  is 
necessary  to  include  joint  employment 
in  the  definition  of  corresponding 
employment,  as  the  regulatory 
definition  of  joint  employment  makes 
clear  that  each  employer  in  a  joint 
employment  relationship  bears  all  of  the 
obligations  of  an  employer. 

Accordingly,  U.S.  workers  employed  by 
a  joint  employer  of  H-2A  workers 
would  be  in  corresponding 
employment,  if  performing  the  same 
work.  However,  the  INA  limits  the 
Secretary’s  enforcement  authority  to 


employers  (or  joint  employers)  of  H-2A 
workers.  See  8  U.S.C.  1188(g)(2). 

d.  H-2A  Labor  Contractors  (H-2ALCs) 

The  definition  of  an  H-2ALC  in  the 
Final  Rule  remains  unchanged  from  the 
NPRM.  One  commenter  questioned 
whether  the  Department  should  grant 
certification  to  labor  contractors  to 
participate  in  the  program,  noting  that, 
for  growers,  the  H-2A  program  is  a  * 
means  to  obtain  the  labor  needed  to 
meet  their  end,  the  production  of  a  farm, 
commodity,  whereas  for  the  labor 
contractor,  the  H-2A  workers 
themselves  are  the  desired  end.  Some 
commenters  objected  to  the  inclusion  of 
the  activities  of  recruitment  and 
employment  in  the  definition  of  an  H- 
2ALC,  asserting  that  these  activities  are 
only  applicable  to  domestic  migrant  and 
seasonal  workers  already  covered  by  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act  (MSP A).  Because 
the  Department’s  enforcement 
experience  shows  agricultural  labor 
contractors  have  lower  compliance  rates 
than  fixed-site  agricultural  employers, 
additional  obligations  are  required  for 
them.  This  requires  a  definition  that 
distinguishes  each  type  of  employer. 

The  fact  that  some  H-2ALCs  engage  in 
activities  covered  by  other  statutes  (such 
as  MSPA)  does  not  mean  that  the 
Department  should  ignore  those 
activities  when  they  relate  to  H-2A 
workers. 

A  representative  of  the  sheep  shearing 
industry  objected  to  the  potential 
classification  of  sheep  shearing 
contractors  as  H-2ALCs.  The  argument 
presented  by  this  commenter  is  that 
Congress  specifically  exempted 
employers  in  this  industry  from  farm 
labor  contractor  (FLC)  licensing 
requirements  under  MSPA;  therefore, 
they  should  be  exempt  from  being 
considered  H-2ALCs. 

The  definition  of  an  H-2ALC  broadly 
encompasses  employers  who  seek  to 
participate  in  the  H-2  A  program,  but  do 
*not  fit  the  definition  of  a  fixed-site 
employer.  The  shearing  contractor  does 
not  have  a  fixed  site  where  the 
agricultural  activities  are  performed; 
therefore,  it  cannot  be  a  fixed-site 
employer  and  by  default  is  an  H-2ALC. 
The  fact  that  shearing  contractors  are 
exempt  from  MSPA  licensing 
requirements  does  not  affect  their  status 
as  H-2ALCs. 

In  addition,  this  commenter 
mistakenly  believes  that  the  name  and 
location  of  each  ranch  where  the 
shearing  will  take  place  must  be  in  the 
advertisement.  This  was  a  requirement 
in  the  2008  Final  Rule,  but  was 
eliminated  in  the  NPRM.  The  NPRM 
proposed  to  require  that  advertisements 
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contain  the  geographic  area  of  intended 
employment  with  enough  specificity  to 
apprise  applicants  of  any  travel 
requirements  and  where  applicants  will 
likely  have  to  reside  to  perform  the 
labor  or  services.  Therefore,  the 
Department  does  not  believe  this  to  be 
a  significant  burden  warranting  a 
special  definition  of  employer  for  the 
shearing  industry. 

This  commenter  also  asserted  that 
sheep  shearing  contractors  will  have  to 
file  separate  applications  for  each  area 
of  intended  employment  and  in  some 
cases  may  haye  to  file  two  different 
applications  for  one  area  of  intended 
employment,  if  the  contractor  must 
return  to  the  same  area  of  intended 
employment  after  moving  to  a  different 
area  of  intended  employment.  This 
commenter  points  out  that  under  the 
1987  Rule  and  the  2008  Final  Rule  there 
were  special  procedures  for  shearing 
contractors  that  provided  for  itinerary 
work  and  required  only  one  application. 
The  NPRM  did  not  remove  the  special 
procedures  at  §655.102.  In  addition,  the 
“Special  Procedures  for  Employers  in 
the  Itinerant  Animal  Shearing  Industry 
Under  the  H-2A  Program”  found  in 
Training  and  Employment  Guidance 
Letter  No.  17-06  are  still  in  effect  and 
would  permit  a  sheep  shearing 
employer  to  file  an  itinerary-based 
application.  Therefore,  the  Department 
is  not  persuaded  that  this  is  a  valid 
reason  to  exempt  shearing  contractors 
from  the  definition  of  an  H-2ALC. 

e.  Job  Opportunity 

One  commenter  opined  that  the  new 
definition  of  job  opportunity  offered  by 
the  NPRM  was  not  as  specific  as  the 
1987  Rule  because  it  does  not  include 
the  words  job  opening.  The  commenter 
contended  that  a  definition  of  job 
opportunity  without  a  reference  to  a  job 
opening  is  invalid.  The  Department 
disagrees.  There  is  no  meaningful 
distinction  between  the  two  concepts 
and  adding  the  phrase  job  opening 
would  be  redundant. 

f.  Job  Order 

The  definition  of  job  order  has  been 
modified  in  this  Final  Rule  to  add  the 
word  material  for  consistency  with  the 
definitions  of  job  offer  and  work 
contract. 

g.  Master  Application 

The  NPRM  proposed  to  include  a 
definition  of  master  application. 
Although  we  did  not  receive  comments 
directly  addressing  the  definition,  based 
on  comments  received  on  the  treatment 
of  master  applications  in  §  655.131(b), 
we  are  clarifying  several  aspects 
including  that  a  master  application  may 


cover  multiple  areas  of  intended 
employment  within  a  single  State  but  no 
more  than  two  contiguous  States.  These 
clarifications  are  discussed  in  more 
detail  in  the  preamble  for  that  section. 

h.  Positive  Recruitment 

The  2008  Final  Rule  definition 
included  the  concept  of  interviewing 
qualified  and  eligible  individuals.  The 
NPRM  added  the  language  that  positive 
recruitment  is  performed  under  the 
auspices  and  direction  of  the  OFLC.  The 
Department  received  no  comments  on 
the  definition  of  this  term;  therefore,  the 
definition  is  unchanged  in  the  Final 
Rule. 

i.  Prevailing  Practice 

The  2008  Final  Rule  defined  the  term 
prevailing  whereas  the  NPRM  defined 
the  term  prevailing  practice.  We  have 
returned  to  the  formulation  used  in  the 
1987  Rule  which  defines  prevailing 
practice.  This  definition  applies  to 
certain  terms  of  employment,  e.g., 
family  housing,  which  must  be  offered 
by  employers  if  they  reflect  prevailing 
practice,  i.e.,  are  offered  by  a  majority  of 
the  employers  employing  a  majority  of 
the  workers  in  the  area.  Since  the  term 
prevailing  wage  is  otherwise  defined, 
there  is  no  need  for  a  definition  of  the 
term  prevailing. 

j.  Prevailing  Wage 

The  NPRM  defined  prevailing  wage  as 
the  wage  established  under  20  CFR 
653.501(d)(4).  The  Department  received 
no  comments  on  this  change.  Therefore, 
the  Final  Rule  adopts  the  language  of 
the  NPRM  without  change. 

k.  Successor  in  Interest 

The  NPRM  proposed  no  substantive 
changes  to  the  definition  of  successor  in 
interest;  however,  it  added  one  factor  to 
the  circumstances  that  may  be 
considered  in  determining  whether  an 
employer  is  a  successor  in  interest.  The 
change  clarified  that  whether  the  former 
management  or  persons  with  an 
ownership  interest  in  the  prior  firm 
retain  a  management  interest  in  the 
successor  firm  may  be  considered  in  the 
successor  determination.  One 
commenter  opposed  the  proposed 
clarification,  but  did  not  provide  a 
reason  for  its  opposition.  The  definition 
is  adopted  as  proposed. 

l.  United  States 

The  NPRM  included  in  the  definition 
of  United  States  language  regarding  the 
transition  program  effective  date  of  the 
application  of  Federal  immigration  law 
to  the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI).  That  transition 
program  effective  date  having  passed. 


we  have  accordingly  deleted  that 
language  as  CNMI  now  is  included 
automatically  ia  the  definition  of  United 
States  under  U.S.  immigration  law. 

m.  United  States  Worker 

The  NPRM  included  a  definition  of 
U.S.  workers  that  referenced,  as  did  the 
2008  Final  Fvule,  the  INA.  Although  no 
comments  were  received  on  this 
definition  we  have  edited  the  definition 
for  clarity. 

3.  Section  655.103(c)  Definition  of 
Agricultural  Labor  or  Services 

The  NPRM  proposed  to  modify  the 
definition  of  agricultural  labor  or 
services  in  several  ways.  It  proposed  to 
retain  all  three  of  the  statutory 
definitions  set  forth  in  the  INA,  which 
include  agricultural  labor  as  defined  in 
sec.  3121(g)  of  the  Internal  Revenue 
Code  of  1986  (IRC),  agriculture  as 
defined  in  sec.  3(f)  of  the  Fair  Labor 
Standards  Act  (FLSA),  and  the  pressing 
of  apples  for  cider  on  a  farm,  8  U.S.C. 
1188(a)(15)(H)(ii)(a).  The  NPRM 
proposed  to  remove  three  provisions 
from  the  definition.  The  first  expressly 
provided  that  an  activity  is  agriculture, 
even  though  it  meets  only  one  of  the 
statutory  definitions.  The  second 
allowed  H-2A  employees  to  engage  in 
certain  activities  that  are  not  included 
in  the  statutory  definitions,  provided 
that  H-2B  workers  were  not  performing 
the  same  work  in  the  same  place.  The 
third  allowed  H-2A  workers  to  perform 
work  that  was  not  listed  on  the 
Application  for  Temporary  Employment 
Certification  (Application),  so  long  as  it 
was  less  than  20  percent  of  the  work 
and  incidental  to  the  agricultural  work 
performed.  The  Final  Rule  retains  the 
first  provision  that  had  been  proposed 
for  removal  but  removes  the  latter  two 
provisions.  The  NPRM  also  had 
proposed  to  retain  logging  employment 
in  the  definition  and  to  add 
reforestation  and  pine  straw  activities. 
The  Final  Rule  retains  logging,  but  does 
not  add  reforestation  and  pine  straw 
activities. 

The  IRC  and  FLSA  definitions  include 
work  performed  by  a  farmer  or  on  a  farm 
cultivating,  raising,  or  harvesting  crops 
and  raising  livestock  and  other  animals 
and  bees,  including  the  operation  and 
maintenance  of  the  farm.  The  IRC 
definition  also  includes  the  packing  and 
processing  of  agricultural  and 
horticultural  commodities  so  long  as 
more  than  half  of  the  commodities  are 
produced  by  the  farmer  performing  the 
packing  and  processing. 

The  FLSA  definition  has  been 
interpreted  to  have  a  primary  meaning 
(e.g.,  production,  cultivation,  growing 
and  harvesting  of  any  agricultural  or 
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horticultural  commodities)  as  well  as  a 
broader  secondary  meaning  that 
includes  any  practices  performed  by  a 
farmer  or  on  a  farm  as  an  incident  to  or 
in  conjunction  with  such  farming 
operations,  including  preparation  for 
market,  delivery  to  storage  or  to  market, 
and  delivery  to  carriers  for 
transportation  to  market. 

In  2008,  changes  to  FLSA  regulations 
at  29  CFR  part  780  and  29  CFR  part  788 
addressing  Christmas  tree  production 
were  published  simultaneously  with  the 
H-2A  regulations.  These  changes  to 
FLSA  regulations  did  not  change  the 
applicability  of  H-2A  to  Christmas  tree 
production.  The  H-2A  definition  of 
agricultural  labor  or  services  includes 
the  IRC  definition  of  this  term.  The  IRC 
recognizes  as  agricultural  labor  those 
services  performed  in  the  employ  of  any 
person  in  connection  with  the  planting, 
raising,  cultivating,  and  harvesting  of 
Christmas  trees  when  such  services  are 
performed  on  a  farm.  Therefore,  such 
activities  come  within  the  scope  of  H- 
2A. 

a.  An  Occupation  Included  in  Either 
Statutory  Definition 

The  NPRM  proposed  the  removal  of  a 
clarifying  sentence  stating  that  an 
occupation  included  in  either  the  IRC  or 
the  FLSA  definition  is  considered 
agricultural  labor  or  services  even 
though  the  occupation  does  not  appear 
in  both  definitions.  This  means  that  if 
the  work  is  within  the  scope  of  either 
the  IRC  or  the  FLSA  definition  of 
agriculture,  then  the  work  is  within  the 
scope  of  the  H-2A  program.  Although 
the  Department  believed  that  this 
principle  was  clear  and  the  provision 
superfluous,  several  commenters  found 
it  useful.  The  Final  Rule  reinstates  the 
deleted  sentence,  with  slight  editorial 
modifications. 

b.  Removal  of  Handling,  Packing, 
Processing,  and  Other  Non-Agricultural 
Activities  Where  the  Farmer  Processed 
Less  Than  50  Percent  of  the  Commodity 

The  NPRM  also  proposed  the  removal 
of  the  definition  of  agricultural  labor 
and  services  that  had  been  added  in  the 
2008  Final  Rule  that  permitted 
handling,  planting,  drying,  packing, 
packaging,  processing,  freezing,  grading, 
storing,  or  delivering  to  storage  or  to 
market  or  to  a  carrier  for  transportation 
to  market,  in  its  unmanufactured  state, 
any  agricultural  or  horticultural 
commodity  while  in  the  employ  of  the 
operator  of  a  farm  where  no  H-2B 
workers  are  employed  to  perform  the 
same  work  at  the  same  establishment. 
This  provision  allowed  activities 
defined  as  nonagricultural  work  under 
the  FLSA  and  the  IRC  to  be  performed 


by  H-2A  workers,  so  long  as  no  H-2B 
workers  were  employed  at  the  same 
worksite  doing  the  same  work.  The 
Final  Rule  adopts  the  proposed 
deletion,  returning  to  the  definition 
used  in  the  1987  Rule. 

A  few  commenters  sought  the 
Department’s  rationale  for  the  removal 
of  this  language.  One  commenter 
expres.sed  disappointment  regarding  the 
proposed  removal,  asserting  that  it  was 
a  major  change  that  would  impact 
packing  houses  that  might  not  be  able  to 
obtain  workers  through  the  H-2B 
program  due  to  the  annual  cap  on  that 
program.  This  commenter  further 
asserted  that  since  such  H-2B  workers 
often  worked  alongside  H-2A  workers 
and  their  jobs  are  clearly  in  the  stream 
of  agriculture,  the  language  should  be 
re-inserted. 

The  2008  Final  Rule’s  definition  was 
problematic  because  it  allowed  a  farmer 
to  employ  both  H-2A  workers  and  H- 
2B  workers  to  perform  identical  work, 
so  long  as  the  H-2A  workers  and  the  H- 
2B  workers  were  employed  in  different 
locations.  Congress  clearly  intended  to 
create  two  separate  programs:  H-2A  for 
agricultural  work  and  H-2B  for  other, 
nonagricultural  work.  Compare  8  U.S.C. 
1101(a)(15)(H)(ii){a)  and  8  U.S.C. 
1101(a)(15)(H)(ii)(b).  A  regulation  that 
allows  H-2A  workers  and  H-2B  workers 
to  perform  the  same  activity  is 
inconsistent  with  this  Congressional 
intent.  Furthermore,  Congress  has 
already  addressed  the  proper 
classification  of  packing  and  processing 
work  by  including  the  IRC  definition, 
which  specifies  that  these  activities  are 
considered  agricultural  labor  only  if 
more  than  50  percent  of  the  commodity 
on  which  the  work  is  being  performed 
has  been  produced  by  the  farmer.  In 
other  words,  work  in  a  packing  shed  on 
a  farm,  packing  apples  or  peaches  which 
are  grown  on  the  same  farm,  falls  within 
the  definition  and  thus  within  the  H-2A 
program.  However,  if  more  than  50 
percent  of  the  apples  or  peaches  being 
packed  come  firom  other  farms,  the  work 
is  no  longer  considered  agriculture. 

The  Department  believes  that  this 
statutory  limitation  is  meaningful,  and 
that  Congress  intended  it  to  apply  to 
different  types  of  work.  As  a  result,  the 
Department  has  determined  that  it  is 
appropriate  to  return  to  the  definition  of 
agriculture  as  set  forth  in  the  1987  Rule 
and  has  deleted  this  provision. 

c.  Removal  of  Minor  and  Incidental 
Activities 

Further,  the  NPRM  proposed  the 
removal  of  the  phrase  other  work 
typically  performed  on  a  farm  that  is  not 
specifically  listed  on  the  Application 
and  is  minor  (i.e.,  less  than  20  percent 


of  the  total  time  worked)  and  incidental 
to  the  agricultural  labor  or  services  for 
which  the  H-2A  worker  was  sought. 
Several  commenters  objected  to  this 
change,  asserting  that  the  removal  of 
this  language  would  unfairly  limit  their 
flexibility  in  assigning  H-2A  workers  to 
different  kinds  of  work,  and/or  to  work 
which  was  not  listed  on  the  job  order. 
Commenters  also  expressed  fears  that 
the  removal  of  the  20  percent  tolerance 
for  work  that  is  not  listed  on  the 
Application  would  subject  employers  to 
debarment  if  H-2A  workers  perform 
work  that  is  outside  the  scope  of  the  job 
order  for  even  a  small  fraction  of  their 
time. 

The  comments  appear  to  reflect  a 
misunderstanding  of  the  2008  Final 
Rule’s  use  of  the  terms  minor  and 
incidental.  For  example,  commenters 
complained  that  they  would  no  longer 
be  able  to  assign  H-2A  workers  to  such 
nonagricultural  work  as  directing  traffic 
at  retail  outlets  (as  opposed  to  roadside 
stands  selling  agricultural  goods 
produced  on  the  farm),  and  unloading 
truckloads  of  purchased  merchandise 
(as  opposed  to  farm  products)  to  be 
offered  for  sale  to  retail  customers. 

These  activities  are  not  incidental  to  the 
agricultural  activities  performed  by 
H-2A  workers,  and  they  do  not  appear 
to  relate  to  agriculture  in  any  way.  In 
light  of  these  comments,  it  appears  that 
the  language  added  to  the  definition  of 
agriculture  led  to  confusion  rather  than 
clarification. 

On  further  review,  the  Department 
believes  that  the  proposed  return  to  the 
1987  Rule  definition  still  provides 
farmers  adequate  flexibility  in  the  use  of 
H-2A  workers,  while  respecting 
congressional  intent  that  the  work  be 
agricultural  in  nature.  These  workers 
can,  for  example:  Work  at  a  farmer’s 
roadside  retail  stand;  handle,  package  or 
sell  agricultural  or  horticultural  goods 
produced  on  the  farm;  or  perform 
maintenance  work  on  farm  buildings 
and  machinery.  These  activities  are  , 
performed  by  a  farmer  or  on  a  farm  and 
are  incidental  to  farming  operations, 
and  therefore  meet  the  FLSA  definition 
of  agriculture.  In  addition,  the  IRC 
definition  of  agricultural  labor  or 
services  encompasses  a  broad  range  of 
activities,  such  as  the  management  of 
wildlife  on  a  farm,  the  ginning  of  cotton, 
or  the  handling,  planting,  drying, 
packing,  packaging,  processing, 
freezing,  grading,  storing,  or  delivering 
to  storage  or  to  market,  of  any 
agricultural  or  horticultural  commodity, 
as  long  as  more  than  50  percent  of  the 
goods  were  produced  by  the  farmer- 
employer.  These  definitions  provide 
considerable  latitude  to  the  employer  as 
to  the  type  of  work  for  which  H-2A 
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workers  may  be  used.  They  have  been 
used  for  decades  and  are  well 
understood. 

Further,  the  INA  is  clear  that  in  order 
for  the  Secretary  to  certify  a  petition,  an 
applicant  must  demonstrate  that  there 
are  not  sufficient  workers  to  perform  the 
labor  or  services  involved  in  the 
petition.  It  is  incongruous  to  claim  that 
such  a  hroad  degree  of  flexibility  is 
needed  to  encompass  work  that  has  not 
yet  been  identified,  while  representing 
in  the  Application  for  H-2A  workers 
that  there  are  not  enough  U.S.  workers 
available  to  perform  such  work.  To 
approve  an  Application  that  would 
allow  a  worker  to  perform  a  substantial 
amount  of  work  that  was  not  included 
in  the  Application  would  not  be  in 
keeping  with  the  plain  statutory 
language  requiring  the  Department  to 
find  that  there  are  not  enough  workers 
available  to  perform  the  work  for  which 
H-2A  workers  are  being  sought.  The 
2008  Final  Rule’s  20  percent  tolerance 
allowed  H-2A  workers  to  work  a  full 
day  a  week,  every  week  for  the  entire 
job  order,  in  work  other  than  that  listed 
on  the  Application.  This  broad  language 
effectively  allowed  an  employer  to 
apply  for  10  workers  although  the 
employer  had  only  identified  work  for 
which  eight  workers  were  heeded.  This 
permitted  an  employer  with  a 
substantial  number  of  H-2A  workers  to 
routinely  assign  them  unadvertised 
work  that  would  have  been  sufficient  to 
support  the  hiring  of  additional  U.S. 
workers.  Such  a  tolerance  is  not  minor 
and  is  inconsistent  with  the  statutory 
standard.  Therefore,  the  Final  Rule 
deletes  this  provision  from  the 
definition. 

Finally,  several  commenters 
expressed  concerns  that  removing  the 
reference  to  incidental  work  from  the 
definition  of  agricultural  labor  or 
services,  coupled  with  proposed 
changes  in  the  provisions  addressing 
revocation  and  debarment,  might  lead  to 
an  employer  being  debarred  for  having 
assigned  a  worker  outside  the  scope  of 
the  job  order  for  even  a  small  fraction 
of  time.  However,  the  Department  does 
not  intend  to  debar  an  employer  whose 
H-2A  workers  perform  an  insubstantial 
amount  of  agricultural  w'ork  not  listed 
in  the  Application.  In  exercising  our 
enforcement  discretion  when  an 
employer  has  worked  an  H-2A  worker 
outside  the  scope  of  the  activities  listed 
on  the  job  order  due  to  unplanned  and 
uncontrollable  events  (such  as  a  freeze 
that  prevents  planting  or  heavy  rains 
that  prevent  harvesting),  the  Department 
will  consider  the  employer’s 
explanation,  so  long  as  the  activities  are 
within  the  scope  of  H-2A  agriculture, 
have  been  occasional  or  sporadic,  and 


the  time  spent  in  total  is  not  substantial. 
Moreover,  the  debarment  regulations 
require  that  the  violation  be  substantial, 
and  that  a  number  of  factors  must  be 
considered  in  making  that 
determination,  including:  An 
employer’s  previous  history  of 
violations;  the  number  of  workers 
affected;  the  gravity  of  the  violation;  the 
employer’s  explanation,  if  any;  its  good 
faith;  and  its  commitment  to  future 
compliance.  Under  these  criteria,  the 
good  faith  assignment  of  a  worker  to 
work  not  listed  in  the  Application  for  a 
small  amount  of  time  would  not  result 
in  debarment.  The  Final  Rule  deletes 
the  provision  providing  a  blanket  20 
percent  tolerance  for  work  outside  the 
scope  of  the  Application,  as  proposed. 

d.  Definition  of  Agricultural  Labor  or 
Services — Inclusion  of  Reforestation  and 
Pine  Straw  Activities 

The  Department  proposed  that  the 
definition  of  agricultural  labor  or 
services  include  reforestation  activities, 
defined  as  predominately  manual 
forestry  work  including  but  not  limited 
to  tree  planting,  brush  clearing,  and  pre¬ 
commercial  tree  thinning.  It  also 
proposed  to  include  pine  straw 
activities,  defined  as  certain  activities 
predominately  performed  using  hand 
tools,  including  but  not  limited  to 
raking,  gathering,  baling,  and  loading  of 
pine  straw,  a  product  of  pine  trees  that 
are  managed  using  agricultural  or 
horticultural/silvicultural  techniques. 
Currently,  employers  engaged  in  these 
activities  may  use  the  H-2B  program. 
Reforestation,  a  sub-industry  of  forestry, 
is  commonly  performed  by  migrant 
crews  who  are  overseen  by  labor 
contractors  and  share  the  same 
characteristics  as  traditional  agricultural 
crews.  The  same  reasoning  was  used  in 
proposing  to  include  pine  straw 
activities  within  the  scope  of  the  H-2A 
program.  Overwhelmingly,  the 
comments  were  opposed  to  adding 
reforestation  activities  and  pine  straw 
activities  to  the  H-2A  program.  We  are 
convinced  by  these  comments  and 
therefore  the  Final  Rule  does  not 
include  reforestation  and  pine  straw 
activities. 

A  number  of  employer  commenters 
claimed  that  the  way  in  which  contracts 
are  awarded  to  reforestation  companies 
would  preclude  applicants  from  being 
able  to  file  H-2A  applications  in 
realistic  timeframes  and  would  make  it 
difficult  to  comply  with  H-2A 
provisions;  they  asserted  that  such 
contracts  are  often  for  short  duration, 
making  it  particularly  difficult  to 
provide  documentation  that  housing, 
typically  hotels  or  motels,  had  been 
secured  far  in  advance.  Some  of  the 


commenters  projected  their  increased 
costs  and  predicted  the  costs  could  put 
them  out  of  business  or  preclude  them 
from  using  the  program  to  employ  an 
authorized  workforce. 

Employee  advocates  indicated  they 
were  concerned  about  moving  such 
workers  into  the  H-2A  program,  since 
such  a  change  would  mean  these 
workers  would  lose  the  protections 
afforded  to  them  by  the  MSPA, 
particularly  the  right  to  a  Federal  cause 
of  action  to  enforce  these  rights,  replete 
with  statutory  liquidated  damages  for 
violations.  Commenters  indicated  that 
the  loss  of  protections  under  MSPA 
outweighed  whatever  additional 
benefits  or  protections  inclusion  in  the 
H-2A  program  would  offer.  Several 
commenters  suggested  that  the  better 
course  of  action  would  be  for  the 
Department  to  provide  additional 
protections  to  these  workers  through 
changes  in  the  regulations  that  govern 
the  H-2B  program. 

Only  a  few  commenters  supported  the 
proposed  change.  One  stated  that  the. 
activities  were  agricultural  and  thus  it 
was  unreasonable  for  forestry 
contractors  to  have  all  the  regulatory 
responsibilities  of  agricultural 
employers  but  be  denied  access  to 
agricultural  labor  under  the  H-2A  visa 
program.  Others  supported  the  change 
based  on  the  reasons  the  Department 
had  used  in  making  the  proposal.  A 
State  agency  supported  the  proposal  but 
cautioned  there  would  be  increased 
efforts  and  costs  for  their  agency  to  carry 
out  additional  housing  inspections  and 
prevailing  wage  and  practices  surveys. 
We  received  only  one  comment  that 
specifically  addressed  the  proposed 
inclusion  of  pine  straw  activities,  and  it 
supported  the  inclusion  based  on  a 
circuit  court  decision  that  found  that 
these  activities  fell  within  the  definition 
of  agriculture  under  MSPA.  We  note 
that  the  court  in  this  decision  did  not 
rely  orf  the  definitions  of  agriculture 
used  in  either  the  FLSA  or  the  IRC, 
which  are  the  statutory  definitions 
included  in  the  H-2A  program.  See 
Morante-Navarro  v.T  &■¥  Pine  Straw, 
Inc.,  350  F.3d  1163  (11th  Cir.  2003). 

Taking  into  account  the  lack  of 
support  from  all  sides  lo  the  proposed 
inclusion  of  reforestation  activities  and 
pine  straw  activities  in  the  H-2A 
program,  the  Depeirtment  has  decided 
not  to  include  these  activities  in  the 
definition  of  agricultural  labor  or 
services  in  the  Final  Rule.  We  will 
consider  whether  it  is  appropriate  to 
propose  additional  protections  for  these 
workers  in  any  future  revision  of  the  H- 
2B  program. 
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e.  Definition  of  Agricultural  Labor  or 
Services — Logging  • 

The  NPRM  proposed  to  keep  logging 
in  the  H-2A  program;  however,  the 
definition  section  of  the  NPRM 
proposed  a  more  detailed  definition  of 
logging  employment.  The  justification 
for  this  decision  to  include  logging  in 
«  the  definition  was  contained  in  the 
preamble  to  the  2008  Final  Rule. 

The  Department  received  some 
comments  on  the  inclusion  of  logging  in 
general  and  the  definition  in  particular. 
One  commenter  indicated  no  opposition 
to  the  inclusion  of  logging  in  the 
definition  of  agricultural  labor  or 
services  but  noted  that  the  Department 
offered  no  justification  for  inclusion  of 
logging  in  the  NPRM.  Another 
commenter  stated  that  the  rationale  for 
including  logging  in  the  definition  is 
inconsistent  with  prior  regulations  and . 
principles  of  statutory  interpretation. 

This  commenter  asserted  that  the 
statutory  language  of  8  U.S.C. 
1101(a)(15)(H){ii){b)  clearly 
encompasses  all  temporary  service  or 
labor  other  than  agricultural  labor  or 
services,  and  argued  that  the 
Department  arbitrarily  used  the  phrase 
agricultural  labor  or  services  (defined  by 
several  statutory  provisions)  as 
authority  to  expand  the  scope  of  the  H- 
2A  program  to  cover  virtually  all  work 
with  renewable  natural  resources.  The 
commenter  argued  that  the  division  of  8 
U.S.C.  1101(a)(15)(H)(ii)  into  (a)  and  (b) 
(devolving  into  the  H-2A  and  H-2B 
programs)  was  not  intended  to  grant  the 
Department  unlimited  discretion  to 
make  legislative  changes,  as  proposed  in 
§  655.103(b). 

The  same  commenter  asserted  that  the 
inclusion  of  logging  in  the  definition  as 
in  2008  would  constitute  a  substantial 
change  from  past  practice  that  does  not 
protect  U.S.  workers.  This  commenter 
also  contended  that  moving  these 
workers  from  a  visa  program  with  caps 
to  one  without  statutory  caps  would  not 
assist  in  protecting  them  from 
exploitation  by  labor  contractors. 

Instead  the  commenter  proposed  that 
the  more  stringent  labor  protections 
applicable  to  H-2ALCs  be  incorporated 
into  the  H-2B  regulations  for  all 
temporary  foreign  workers  not  working 
at  fixed  locations. 

The  Department  disagrees  with  this 
commenter.  Congress  clearly  gave  the 
Secretary  authority  to  define 
agricultural  labor  and  services  through 
regulation.  8  U.S.C.  1101(a)(15)(H)(ii)(a). 
As  stated  previously,  the  Department’s 
rationale  was  discussed  in  detail  in  the 
2008  Final  Rule.  Proposed  changes  to 
the  H-2B  regulations  are  not  a  part  of 
this  rulemaking. 


A  reforestation  contractor  noted  that 
logging  was  included  under  the  H-2A 
program  due  to  misconceptions  about 
the  industry,  namely  that  the  companies 
are  mainly  labor  contractors  who  hire 
and  move  migrant  crews.  This 
commenter  indicated  that  several 
logging  employers  would  be  interested 
in  using  temporary,  seasonal  foreign 
workers  to  fill  labor  shortfalls  if  the 
program  allowed  for  working  conditions 
and  benefits  that  are  common  to 
prevailing  logging  employer  practices. 
The  commenter  did  not  specify  the 
prevailing  logging  practices  being 
referenced;  however,  we  believe  that 
inclusion  of  logging  activities  in  the 
H-2A  program  appropriately  balances 
the  interests  of  logging  employers  and 
workers. 

A  State  agency  indicated  that  the 
Department’s  definition  of  logging 
operations  is  consistent  with  the 
definition  used  by  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  and  commended  the 
Department.  However,  the  commenter 
was  concerned  that  the  definition  of 
logging  employment  might  encompass 
certain  positions  such  as  logging 
supervisors,  mechanics,  mechanics’ 
helpers,  and  operations  engineers  (who 
cut  and  maintain  roads  for  access).  The 
commenter  stated  that  these  positions 
do  not  meet  the  standards  for  H-2A 
agricultural  employment  and  do  not 
constitute  employment  on  an 
agricultural  employer’s  farmstead.  This 
commenter  requested  that  the 
Department  clarify  that  these  positions 
are  not  included  in  the  H-2A  program. 
The  NPRM  definition  identifies  the 
types  of  logging  activities  for  which 
labor  certification  may  be  granted.  We 
did  not  intend  to  change  the  scope  of 
logging  activities  adopted  by  the  2008 
Final  Rule  and  therefore  employees  who 
were  previously  granted  logging  status 
may  continue  to  be  certified  under  the 
definition  now  contained  in  the  H-2A 
program.  The  Final  Rule  retains  the 
language  from  the  NPRM. 

4.  Section  655.103(d)  Temporary  or  , 
Seasonal  Nature 

a.  General  Comments  Regarding 
Temporary  or  Seasonal  Nature 

The  NPRM  proposed  to  adopt  the 
definition  of  temporary  or  seasonal 
nature  currently  used  by  DHS  in  its  H- 
2A  regulations.  The  Department 
received  more  than  a  dozen  comments 
on  this  proposed  change  in  the 
definition.  All  of  them  opposed  the 
change.  Many  found  that  there  was  no 
rational  basis  for  the  change  and  stated , 
that  the  preamble  explanation  was 
insufficient.  Many  said  that  the  existing 


definition  had  worked  effectively  for 
more  than  20  years  and  should  be 
retained.  Of  those  who  explained  why, 
the  primary  reason  stated  was  that  the  ' 
DHS  definition  is  meant  to  apply  to  the 
worker,  not  the  employer,  and  DOL  is 
tasked  with  determining  the  needs  of 
the  employer  rather  than  the  worker; 
therefore,  the  DHS  definition  used  in 
the  NPRM  is  inappropriate.  Many  of  the 
commenters  pointed  out  that  the 
existing  definition  is  well-established 
and  is  the  subject  of  many  years  of 
precedential  court  decisions.  These 
commenters  asserted  that  departing 
from  this  well-established  definition 
would  be  highly  disruptive  to  the 
program. 

Other  commenters  believe  that  the 
definition  of  temporary  or  seasonal 
nature  in  the  NPRM  is  too  vague  and 
requires  further  delineation  if  it  is  to  be 
kept.  Specifically,  these  commenters 
point  out  that  adding  short  to  annual 
growing  cycle  limits  the  timeframe,  and 
the  requirement  for  labor  levels  far 
above  those  necessary  for  ongoing 
operations  during  that  short  timeframe 
could  exclude  small  farmers  who  might 
only  need  one  or  two  additional 
employees  during  the  peak  of  their 
season. 

The  Department  has  decided  to  retain 
the  language  of  the  NPRM  which  was 
not  intended  to  create  any  substantive 
change  in  how  the  Department 
administers  the  program.  If  additional 
clarification  is  needed  in  the  future,  we 
will  provide  suet  clarification  through 
the  use  of  guidance  memoranda, 
bulletins,  special  procedures  (as 
applicable)  and  other  guidance 
documentation. 

b.  Treatment  of  the  Dairy  Industry 
Under  the  Definition  of  Temporary  or 
Seasonal  Nature 

The  Department  received  numerous 
comments  requesting  the  inclusion  of 
the  dairy  industry  in  the  definition  of 
agricultural  labor  or  services. 

All  of  these  commenters  expressed  a 
critical  need  for  foreign  labor  in  the 
dairy  industry.  Several  commenters 
referenced  an  internal  survey  of  a 
national  organization  of  milk  producers 
that  indicated  that  an  estimated  62 
percent  of  milk  production  on  these 
farms  was  attributed  to  immigrant  labor. 
One  commenter  asserted  that  domestic 
workers  do  not  want  to  fill  the  available 
jobs  in  the  dairy  industry.  Another 
commenter  stated  that  a  shortage  of 
domestic  labor  is  particularly  acute  in 
this  industry,  in  which  employers 
experience  year-round  employment 
needs  and  must  invest  significant 
resources  into  employee  recruitment 
and  retention. 
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Most  of  these  commenters  sought  the 
inclusion  of  dairy  under  H-2A  special 
procedures,  likening  the  dairy  industry 
to  sheepherders  (and  also  loggers  and 
cider  pressers)  whose  need  is  not 
temporary,  but  who  enjoy  the  benefits  of 
the  program.  One  commenter  argued 
that  the  industry  should  be  included  on 
an  expanded  temporary  basis  of  1  year 
at  a  time.  This  commenter  referred  to 
isolated,  anecdotal  evidence  from  before 
the  passage  of  the  Immigration  Reform 
and  Control  Act  of  1986  (IRCA)  where 
the  Department  permitted  successive  1- 
year  certifications  for  an  employer  that 
demonstrated  a  particular  need. 

The  determination  of  whether  a 
particular  dairy  activity  is  eligible  for  an 
H-2A  certification  rests  on  a  finding 
that  the  duration  of  the  activity  and  the 
need  for  that  activity  is  temporary  or 
seasonal.  The  majority  of  activities 
encompassed  by  the  dairy  industry,  and 
milk  production  in  particular,  are  year- 
round  activities  and  therefore  cannot  be 
classified  as  temporary.  The  Department 
has  no  legal  authority,  nor  is  there 
legislative  precedent,  that  would  allow 
for  the  inclusion  of  the  entire  dairy 
industry  in  the  H-2A  program. 

Sheepherders,  which  many  of  the 
commenters  cited  as  an  example  of  an 
exception  to  the  definition  of  temporary, 
owe  their  inclusion  in  the  program  to  a 
statutory  provision  dating  back  to  the 
1950s.  That  legislative  inclusion  was 
implicitly  ratified  in  IRCA.  No  such 
legislative  inclusion  of  the  dairy 
industry  as  a  whole  has  yet  to  be 
provided  by  Congress.  * 

Prefiling  Procedures 

5.  Section  655.120  Offered  Wage  Rate 

In  response  to  comments,  the  Final 
Rule  adds  the  agreed-upon  collectively 
bargained  wage  to  the  list  of  required 
wage  rates.  The  rationale  for  this  change 
is  explained  below,  after  the  discussion 
of  the  AEWR. 

a.  The  Department’s  Execution  of  the 
Offered  Wage  Rate 

(i)  The  Provision  of  an  AEWR  in  the  H- 
2  A  Program 

The  Department  has  decided  to  retain 
the  concept  of  an  AEWR  as  part  of  the 
H-2A  program  and  that  the  basis  for 
computing  the  H-2A  AEWR  shall  be  the 
annual  average  of  combined  crop  and 
livestock  workers’  wages  applicable  for 
each  state  as  reported  by  the  U.S. 
Department  of  Agriculture’s  (USDA) 
Farm  Labor  Survey  (FLS)  reports.  This 
section  discusses  the  Department’s 
rationale  for  retaining  the  AEWR  and 
then  discusses  the  Department’s 
rationale  for  changing  the  methodology 
used  to  calculate  the  AEWR. 


(ii)  The  Need  for  an  AEWR 

The  admission  of  temporary  foreign 
workers  under  the  H-2A  program  is 
predicated  on  a  certification  by  the 
Secretary  that 

the  employment  of  the  alien  in  such  labor  or 
services  will  not  adversely  affect  the  wages 
and  working  conditions  of  workers  in  the 
United  States  similarly  employed. 

(8  U.S.C.  1188(a)(1)(B)). 

Accordingly,  under  §  655.120(a)  of  this 
Final  Rule,  an  employer  must  offer, 
advertise  in  its  recruitment,  and  pay  a 
wage  that  is  the  highest  of  the  AEWR, 
the  prevailing  hourly  wage  or  piece  rate, 
the  collectively  bargained  wage  rate,  or 
the  Federal  or  State  minimum  wage, 
except  where  a  special  procedure  is 
approved. 

This  requirement  reflects  a 
longstanding  concern  that  there  is  a 
potential  for  the  entry  of  foreign  workers 
to  depress  the  wages  and  working 
conditions  of  domestic  agricultural 
workers.  The  AEWR  is  the  minimum 
wage  rate  that  agricultural  employers 
seeking  nonimmigrant  foreign  workers 
must  offer  to  and  pay  their  U.S.  and 
foreign  workers  if  the  prevailing  wage 
rate,  the  collectively  bargained  wage 
rate,  and  any  Federal  or  State  minimum 
wage  rates  are  below  the  AEWR.  The 
AEWR  is  designed  to  prevent  the 
potential  wage-depressive  impact  of 
foreign  workers  on  the  domestic 
agricultural  workforce.  The  AEWR  is  a 
wage  floor,  and  its  existence  does  not 
prevent  the  worker  from  seeking,  or  the 
employer  from  paying,  a  higher  wage. 

From  the  outset  of  the  Federal 
Government’s  involvement  in  the 
admission  of  temporary  foreign 
agricultural  workers,  the  Government 
has  sought  to  protect  similarly 
employed  U.S.  workers  from  the 
potential  adverse  effect  such 
employment  would  have  on  their  wages. 
Since  1953,  the  Department  has 
computed  and  published  AEWRs  for  the 
temporary  employment  of 
nonimmigrant  foreign  workers  for 
agricultural  employment  under  various 
admission  programs.  See  H.N.  Dellon, 
“Foreign  Agricultural  Workers  and  the 
Prevention  of  Adverse  Effect”,  17  Labor 
Law  Journal  739  (1966)  for  a  detailed 
history  of  the  early  decades  of 
publication  of  AEWRs  by  the 
Department.  Mr.  Delion’s  article  notes 
that,  as  far  back  as  1953,  employers 
seeking  to  employ  foreign  nationals  to 
work  in  various  crop  activities  (in  that 
case,  under  the  Bracero  Program)  were 
required  to  pay  not  less  than  a  wage 
established  by  DOL.  AEWRs  began  to  be 
set  periodically  on  a  statewide  basis, 
first  for  a  subset  of  States  based  on 


applications  for  temporary  foreign 
workers  and  subsequently  for  all  States 
(except  Alaska). 

As  time  passed,  the  establishment  of 
AEWRs  became  more  formalized,  and 
AE.WRs  were  computed  and  set  for  the 
H-2  program  as  well,  after  public  notice 
and  comment.  See,  e.g.,  29  FR  19101- 
19102,  Dec.  30,  1964;  32  FR  4569,  4571, 
Mar.  28,  1967;  and  35  FR  12394-12395, 
Aug.  4,  1970. 

Economic  theory  provides  the  initial 
justification  for  the  use  of  an  AEWR. 
Economic  theory  holds  that,  other 
things  being  constant,  any  increase  in 
the  supply  of  labor  available  in  a  labor 
market  segment  would  result  in  a 
decrease  in  the  equilibrium  wage.  This 
theory-based  observation  of  the  effect  of 
increased  labor  supply  is  the  basis  for 
the  concern  that  currently  employed,  or 
incumbent,  farm  workers  would  be 
adversely  affected  by  lowered  wages  as 
a  result  of  an  influx  of  temporary  foreign 
farm  workers. 

Similarly,  economic  theory  holds  that, 
under  conditions  of  an  emerging  labor 
shortage,  the  previously  observed  wage 
(prevailing  local  wage)  may  not  reflect 
the  equilibrium  wage.^  Instead, 
adjustments  would  occur  over  time  ^ 
and  the  observed  wage  would  increase 
by  an  amount  sufficient  to  attract  more 
workers  until  supply  and  demand  were 
met  in  equilibrium.  Absent  an  increase 
of  workers  under  the  H-2A  program, 
wages  would  rise  above  the  currently 
observed  wage  in  order  to  dispel  the 
labor  shortage  until  sufficient  additional 
domestic  labor  was  attracted  into  the 
market  from  neighboring  geographic 
areas  or  other  occupations.  By 
computing  an  AEWR  to  approximate  the 
equilibrium  wage  that  would  result 
absent  an  influx  of  temporary  foreign 
workers,  the  AEWR  serves  to  put 
incumbent  farm  workers  in  the  position 
they  would  have  been  in  but  for  the  H- 
2A  program.  In  this  sense,  the  AEWR 
avoids  adverse  effects  on  currently 
employed  workers  by  preventing  wages 
from  stagnating  at  the  local  prevailing 


2  The  notion  that  a  single  point  wage  would  be 
observed  for  a  market  in  equilibrium  is  a 
simplification.  In  the  abstract,  an  equilibrium  wage 
is  the  wage  at  which  the  quantity  of  labor  supplied 
by  workers  matches  the  quantity  of  labor  demanded 
by  employers.  In  practical  reality  a  range  of 
individual  wage  contract  amounts  may  be  observed 
reflecting  individual  labor  productivity  diffeiences, 
relative  bargaining  strengths  of  contracting  parties, 

,  timing  of  employment  contracts,  imperfect 
knowledge  of  market  conditions  by  one  or  both 
parties,  location  factors  and  a  myriad  of  other 
influences,  but  this  array  of  individual  wage 
contract  values  yields  a  particular  average  as  a 
measure  of  the  distribution’s  central  tendency,  and 
this  average  is  conveniently  referenced  as  the 
equilibrium  wage. 

^  Including,  given  enough  time,  the  possibility  of 
substitution  of  capital  for  labor. 
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wage  rate  when  they  would  have 
otherwise  risen  to  a  higher  equilibrium 
level  over  time. 

In  practical  application,  there  are  a 
number  of  obstacles  and  limitations  that 
hinder  the  market  adjustment  process  to 
an  equilibrium  wage  as  indicated  by  the 
theoretical  labor  market  analysis. 
Foremost  of  these  is  the  limitation 
imposed  by  inefficiency  in  the 
transmission  of  information  about  labor 
market  conditions  (job  openings,  revised 
wage  offers,  conditions  of  employment, 
etc.)  across  both  physical  and  social 
distances.  Information  transmission 
inefficiencies  affect  all  labor  markets. 
Most  jobs  in  the  U.S.  are  filled  through 
informal  information  and  referral 
processes.  It  has  been  estimated  that 
fewer  than  20  per^*nt  of  job  openings 
are  listed  on  public  labor  exchange 
information  systems  or  advertised  in 
public  media.'* 

Farm  workers  are  especially  likely  to 
be  disadvantaged  in  terms  of  access  to 
information  about  new  or  changing 
labor  market  conditions  or  job 
opportunities.  The  physical  distances 
and  relative  social  isolation  typical  of 
many  rural  environments  slows  the 
transmission  of  information  by  word-of- 
mouth.  Even  though  seasonal  migrant 
workers  may  move  great  distances  from 
one  crop  area  to  another  over  the  course 
of  the  planting,  tending  and  harvesting 
seasons,  their  knowledge  is  often 
limited  to  a  familiar  circuit  of 
employment  (importunities,  and  they 
often  lack  rapid  access  to  information 
that  would  enable  them  to  alter  routine 
migration  patterns  to  take  advantage  of 
new  opportunities.  The  low  educational 
attainment  of  farm  workers  is  a  major 
barrier  to  efficient  access  and  rapid 
respcmse  to  changing  labor  market 
conditions.  Over  45  percent  of  U.S. 
citizens  who  are  employed  as  hired  farm 
workers  do  not  have  a  high  school 
diploma,  and  21  percent  of  U.S.  citizens 
employed  as  hired  farm  labor  have  less 


■*  See  Bayer,  Patrick.  Ross,  Stephen,  and  Topa. 
Giorgio,  “Place  of  Work  and  Place  of  Residence; 
Informal  Hiring  Networks  and  Labor  Market 
Outcomes.”  National  Bureau  of  Economic  Research 
Working  Paper  No.  11019,  2005  for  a  review  of 
research  regarding  the  impact  of  differences  in 
access  to  labor  market  information  and  social 
networks  in  shaping  the  different  wage  and 
employment  outcomes  of  different  groups  of 
workers.  See  Ozga,  S.A.,  “Imperfect  Markets 
Through  Lack  of  Information.”  (Juarterly  Journal  of 
Economics,  February  1960,  74(1),  pp.  29-52,  for  a 
theoretical  discussion  of  the  effects  of  imperfect 
information  flows  on  labor  market  dynamics.  See 
Holzer,  Harry  J.,  “Informal  Job  Search  and  Black 
Youth  Unemployment.”  American  Economic  * 
Review,  June  1987,  77(3),  pp.  446-452  for  a 
discussion  of  how  minorities,  and  especially  youth, 
are  disadvantaged  by  the  relative  inefficiency  of 
their  informal  job  search  and  labor  market 
information  networks. 


than  a  10th  grade  education.^  These 
farm  workers  with  low  educational 
attainment,  numbering  over  246,000 
U.S.  citizens,  and  many  more  if 
permanent  resident  non-citizens  are 
included,  often  have  limited  reading 
ability  and  limited  access  to  newspapers 
and  other  media  in  which  job 
opportunities  and  wage  offers  might  be 
advertised.  They  are  also 
disproportionately  poor,  and  their 
economic  status  may  limit  their 
physical  access  to  public  labor  market 
information  and  assistance  resources. 

The  resulting  limitations  in  the  flow 
of  labor  market  information  hinder  the 
rapid  adjustment  of  wages  to  a  market 
equilibrium  level.  This  situation  can 
lead  to  localized  short-run  critical 
shortages  of  farm  labor  and  result  in 
spikes  in  farm  labor  wages  that  are 
much  greater  in  magnitude  than  would 
be  the  case  if  information  flowed  more 
readily  and  markets  adjusted  more 
rapidly  to  a  final  equilibrium.  Wide 
fluctuations  in  local  wages  may  create  a 
hardship  for  farmers  who  need  to  plan 
financially  for  expected  labor  costs. 
Unexpectedly  large  increases  in  labor 
costs  may  reduce  profits.  Shortages  of 
labor  at  critical  times  may  cause 
tangible  waste  if  crops  cannot  be 
harvested  at  the  appropriate  time.  It  was 
in  part  to  alleviate  such  difficulties 
facing  farmers,  as  well  as  to  discourage 
the  unauthorized  employment  of 
workers,  that  Congress  enacted 
legislation  to  facilitate  the  temporary 
importation  of  foreign  labor  to  meet 
short-term  gaps  in  the  domestic  supply 
of  labor  in  critical  locales.  However, 
Congress  also  recognized  the  need  to 
protect  the  wages  and  access  to  jobs  of 
citizens  and  other  permanent  residents 
employed  in  the  farm  labor  sector,  and 
Congress  placed  with  the  Secretary  the 
responsibility  to  ensure  that  the  process 
of  importation  of  foreign  labor  to  aid 
farmers  did  not  cause  damage  to  the 
economic  condition  of  domestic  farm 
workers. 

The  apparent  existence  of  a  shortage 
of  domestic  workers,  at  least 
temporarily,  is  the  basis  on  which 
employers  apply  to  import  temporary 
foreign  H-2A  workers.  The  requirement 
that  employers  first  attempt  to  recruit 
domestic  labor  by  listing  job  openings 
and  wage  offers  with  SWAs  which  are 
part  of  the  public  labor  exchange  system 
and  to  advertise  openings  in'appropriate 
’  media  is  an  essential  part  of  the  process 
of  protecting  domestic  workers. 


®  Based  on  analysis  of  2005-2009  data  from  the 
Current  Population  Survey  (CPS),  Annual  Social 
and  Economic  Conditions  Supplement.  The 
analysis  of  CPS  data  was  restricted  to  U.S.  citizens 
because  non-citizens  in  the  sample  could  not  be 
identified  as  legally  documented  residents  or  not. 


However,  as  a  result  of  the  known 
limitations  faced  by  farm  workers  in 
obtaining  information  from  these 
sources,  there  may  not  be  enough  time 
for  additional  domestic  workers  to  enter 
the  local  farm  labor  market.  In  such 
cases,  because  there  is  a  long  history  of 
temporary  migrant  work  in  the  U.S.  and 
because  the  potential  supply  of  foreign 
low-wage  agricultural  workers  is  great, 
the  importation  of  foreign  workers 
might  more  expediently  address  the 
labor  shortage.  However,  because  such 
an  influx  of  labor  would  imply  that  the 
wages  of  incumbent  domestic  workers 
would  not  adjust  upward,  the  use  of  an 
AEWR  circumvents  this  adverse  affect 
on  incumbent  workers. 

(iii)  The  Use  of  the  Prevailing  Wage 
Does  Not  Provide  Sufficient  Protection 

A  farm  association  commented  that 
there  is  no  valid  economic  justification 
for  a  separate  AEWR  standard  in 
addition  to  the  prevailing  and  statutory 
minimum  wage.  Another  comment 
suggested  that  the  concept  of  an  AEWR 
is  an  outdated  notion.  They  stated  that 
the  AEWR  was  created  at  a  time  when 
there  was  no  Federal  minimum  wage  for 
agricultural  employees.  The  purpose  of 
the  AEWR,  therefore,  was  to  create  a 
floor  on  the  prevailing  wage  rate. 
Subsequently ^the  Government  has 
established  a  Federal  minimum  wage  for 
agricultural  employees.  The  commenter 
asserted  that  once  the  agricultural 
minimum  wage  was  established,  the 
AEWR  was  retained  simply  as  a  matter 
of  economic  theory.  The  commenter 
further  contended  that  keeping  an 
AEWR  that  is  higher  than  the  prevailing 
wage  actually  has  an  adverse  effect  on 
employment  of  U.S.  workers  because  it 
precludes  access  to  jobs  that  would 
otherwise  be  available  if  there  were  a 
competitive  wage.  The  commenter 
stated  that  he  has  moved  to  less  labor- 
intensive  farm  practices  as  a  direct 
result  of  the  higher  than  market  wage 
rate  he  has  to  pay  based  on  the  AEWR. 

,  The  commenter  concluded  that  there 
is  no  current  reason  to  have  an  AEWR. 
The  commenter  proposed  that  the 
Department  refrain  from  further  efforts 
to  determine  which  of  several  flawed 
surveys  are  appropriate  for  the  AEWR. 
Instead  the  Department  should 
eliminate  the  AEWR  and  use  the 
prevailing  wage  as  the  baseline  for  the 
H-2A  program. 

An  AEWR  distinct  from  a  prevailing 
wage  concept®  is  most  relevant  in  cases 
in  which  the  local  prevailing  wage  is 


Under  the  2008  Final  Rule,  which  also  retained 
the  concept  of  an  AEWR,  the  methodology  used  to 
calculate  the  AEWR  was  such  that  the  AEWR  was 
essentially  the  same  as  the  prevailing  wage. 
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lower  than  the  wage  considered  over  a 
larger  geographic  area  (within  which 
movement  of  domestic  labor  is  feasible) 
or  over  a  broader  occupation/crop/ 
activity  definition  (within  which 
reasonably  ready  transfer  of  skills  is 
feasible).  In  such  cases,  the  introduction 
of  foreign  workers  paid  at  the  local 
prevailing  wage  fails  to  account  for  the 
fact  that  the  labor  shortage  would  have 
otherwise  resulted  in  higher  local 
wages.  The  use  of  the  observed  local 
prevailing  wage  would  adversely  affect 
domestic  workers  by  filling  job 
vacancies  with  foreign  workers  before 
wages  were  allowed  to  adjust  upward  to 
alleviate  the  labor  shortage  in  the 
imperfectly  functioning  labor  market 
information  system. 

Thus,  to  more  fully  protect  domestic 
workers  from  the  adverse  effects  of 
temporary  foreign  workers,  it  is 
appropriate  to  compute  wages  based  on 
a  broader  geographic  area  or  broader 
occupation  definition  than  the  more 
specific  prevailing  wage  computation 
when  the  local  prevailing  wage  is  below 
the  average  found  in  the  broader  market 
area.  In  this  case,  application  of  the 
AEWR  is  an  attempt  to  approximate  the 
equilibrium  wage  that  would  have 
resulted  but  for  the  introduction  of 
foreign  workers.  The  AEWR  is,  in 
essence,  a  prevailing  wage  concept 
defined  over  a  broader  geographic  or 
occupational  field,  recognizing  the 
relevant  parameters  over  which  wages 
could  have  adjusted  to  an  equilibrium 
level  in  the  absence  of  additional 
temporary  workers  under  the  H-2A 
program. 

In  cases  in  which  the  AEWR  is  not 
higher  than  the  prevailing  wage, 
minimum  wage,  or  collectively 
bargained  wage,  incumbent  domestic 
workers  would  be  disadvantaged  by  the 
use  of  the  AEWR  instead  of  the  higher 
alternative.^  In  these  cases,  the  local 
shortage  of  labor  exists  despite  a  wage 
rate  prevailing  at  a  local  level  (or  a 
mandated  minimum  wage  or  a 
collectively  bargained  wage)  that  is 
generally  higher  than  wage  average  over 
a  broader  area,  suggesting  that  wages 
have  not  fully  adjusted  to  an 
equilibrium  level.  Therefore,  in  these 
cases,  the  AEWR  is  not  binding  on 
employers  because  use  of  a  higher 
alternative  wage  would  afford  greater 
protection  to  incumbent  workers.  The 
difference  between  the  local  prevailing 
wage  (which  would  be  paid  to 
temporary  foreign  workers)  and  the 


''  Evidence  suggests  that  the  AEWR  would  be  the 
highest  of  the  computed  wage  alternatives,  and 
therefore  binding  on  emploj’ers,  in  the  vast  majority 
of  cases.  In  Fiscal  Year  (FY)  2009,  the  AEWR  was 
not  applicable  in  only  10  percent  of  the  cases 
certified  under  the  Rule  before  the  2008  Final  Rule. 


lower  wage  in  the  broader  geographic  or 
occupational  definition  area 
(represented  by  the  AEWR)  provides  an 
incentive  for  domestic  resident  workers 
to  shift  their  labor  supply  into  the 
affected  market  and  to  benefit  from 
additional  employment  opportunities 
and  potentially  higher  wages  than  are 
available  to  them  elsewhere.  Because 
employers  would  otherwise  be 
compelled  to  pay  the  minimum  wage 
(by  law),  the  collectively  bargained 
wage  (by  contract)  or  the  prevailing 
wage  (by  market  forces),  the  Final  Rule 
only  codifies  what  the  employers  would 
otherwise  do.  The  requirement  that 
imported  foreign  temporary  workers  be 
paid  no  less  than  the  highest  of  the 
AEWR,  the  local  prevailing  wage,  the 
collectively  bargained  wage,  or  the 
applicable  legal  minimum  wage  ensures 
that  domestic  workers  receive  the 
greatest  potential  protection  from 
adverse  effects  on  their  wages  and 
working  conditions,  including  the 
adverse  effect  of  being  denied  access  to 
the  opportunity  to  earn  a  higher 
equilibrium  wage  that  would  have 
resulted  as  the  market  (perhaps  slowly) 
adjusted  in  the  absence  of  the  guest 
workers. 

(iv)  Evidence  of  Current  Wage 
Depression  Is  Not  Needed 

Citing  various  sources  of  evidence, 
some  comments  have  suggested  that  the 
use  of  an  AEWR  is  not  justified  because 
there  is  no  evidence  of  wage  depression 
in  agriculture.  One  farm  organization 
noted  that,  in  the  proposed  rule,  the 
Department  justified  the  use  of  an 
AEWR  despite  the  fact  that  the 
Department  readily  acknowledges  that 
evidence  is  not  conclusive  on  the 
existence  of  past  adverse  effect. 
Similarly,  another  association  of 
agricultural  employers  asserted  that 
there  is  no  longer  a  rationale  for  an 
AEWR  because  wages  in  the  agricultural 
industry  have  increased  over  time. 

First  and  foremost,  regardless  of  any 
past  adverse  effect  that  the  use  of  low- 
skilled  foreign  labor  may  or  may  not 
have  had  on  the  wages  paid  to 
authorized  agricultural  workers,  the 
Department  considers  the  forward- 
looking  need  to  protect  U.S.  workers 
whose  low  skills  make  them  particularly 
vulnerable  to  even  relatively  mild — and 
thus  very  difficult  to  capture 
empirically — wage  stagnation  or 
deflation  that  has  the  potential  to  result 
from  the  hiring  of  immigrant  labor.  The 
lack  of  evidence  of  wage  depression  at 
present  is  not  evidence  that  an  AEWR 
is  unnecessary;  rather,  it  may  be 
evidence  that  the  imposition  of  the 
AEWR  heretofore  has  been  successful  in 
shielding  domestic  farm  workers  ft-om 


the  potentially  wage  depressing  effects 
of  overly  large  numbers  of  temporary 
foreign  workers.  The  fact,  discussed 
below,  that  the  localized  wage  adopted 
as  the  AEWR  in  the  2008  Final  Rule  has 
led  to  significant  decreases  in  farm 
worker  wage  in  many  cases  suggests  that 
an  AEWR  linked  to  a  wider  geographic 
area  and  a  wider  spectrum  of 
occupations  has  provided  the  protection 
it  was  intended  to  provide. 

Furthermore,  the  Department 
recognizes  that  the  empirical  evidence 
is  inconclusive  about  the  past  impact  of 
immigration  on  wages  and  believes  that 
the  provision  of  an  AEWR  in  the  face  of 
such  uncertainty  will  serve  to  ensure 
that  wages  and  working  conditions  are 
not  adversely  affected.  The  2008  Final 
Rule  reviewed  evidence  on  the 
depressive  effects  of  immigration  on 
wages  and  explicitly  reiterated  the 
conclusion  stated  in  the  1989  Rule  that 
evidence  of  wage  depression  in  the 
agricultural  sector  was  inconclusive.  73 
FR  77168,  Dec.  18,  2008.  In  the  1989  ' 

Rule,  the  Department  noted  that  some 
studies  had  identified  wage  depression 
in  specific  agricultural  labor  markets, 
but  labeled  that  evidence  anecdotal.  The 
Department  further  noted  that  even  this 
anecdotal  evidence  of  wage  depression 
was  highly  localized  and  concentrated 
in  specific  areas  and  crop  activities.  54 
FR  28043,  Jul.  5, 1989. 

According  to  the  2008  Final  Rule 
preamble,  evidence  developed  during 
the  20  years  after  the  1989  Rule  did  not 
provide  additional  clarity  on  the  issue 
of  wage  depression.  The  2008  Final  Rule 
cited  experts  who  continued  to  claim 
that  unauthorized  workers  cause  wage 
depression  [e.g.,  Michael  J.  Wishnie, 
“Prohibiting  the  Employment  of 
Unauthorized  Immigrants:  The 
Experiment  Fails”,  2007  U.  Chic.  Leg. 
For.  193,  215  (2007)  (asserting  that 
unauthorized  workers  certainly 
contributed  to  the  depression  of  wages 
and  working  conditions  for  U.S. 
workers).  However,  the  rule  also  cited 
experts  who  suggested  that  the  evidence 
was  mixed.  Thus,  the  2008  Final  Rule, 
after  considering  the  comments  received 
on  the  subject  of  wage  depression,  and 
after  reviewing  relevant  literature  in  an 
attempt  to  identify  empirical  support  for 
the  assertions  made  in  those  comments, 
reaffirmed  the  Department’s  conclusion 
in  the  1989  rulemaking  that  evidence  of 
wage  depression  in  the  agricultural 
sector  is  inconclusive.  Furthermore,  the 
2008  Final  Rule  also  stated  that:  there  is 
no  conclusive  evidence  one  way  or  the 
other  regarding  the  existence  of  wage 
depression  in  localized  agricultural 
labor  markets.  73  FR  77168-77169,  Dec. 
18,  2008. 
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Additional  research  not  previously 
considered  suggests  that  any  adverse 
wage  effects  would  be  more  likely  to 
affect  lower-skill  workers.  See  Pia  M. 
Orrenius,  Michael  Nicholson, 
“Immigrants  in  the  U.S.  Economy:  A 
Host-Country  Perspective,”  Journal  of 
Business  Strategies,  vol.  26,  2009,  which 
concludes  that  those  who  suffer  the 
most  severe  negative  wage  impacts  are 
prior  immigrants,  who  are  the  most 
substitutable  for  new  immigrants.  See 
also  Vernon  M.  Briggs  Jr.,  “Illegal 
Immigration:  The  Impact  on  Wages  and 
Employment  of  Black  Workers,”  U.S. 
Civil  Rights  Commission,  April  4,  2008, 
Washington,  DC,  which  suggests  that 
low  skilled  workers,  many  of  whom  are 
black,  have  been  more  dramatically 
affected  by  immigration  over  time. 

Most  contemporary  research  on  the 
economic  impacts  of  immigration  deals 
with  the  effects  of  permanent 
immigration  (whether  authorized  or  not) 
on  wages  of  incumbent  workers  across 
the  economy  generally,  and  not 
specifically  in  agriculture.  To  some 
extent  it  is  not  surprising  that  the  results 
are  unclear,  because  the  effects  of 
increased  labor  supply  in  particular 
labor  markets  from  immigration  are  at 
least  partially  (and  perhaps  more  than) 
offset  in  general  economic  equilibrium 
terms  by  the  increase  in  aggregate 
demand  from  the  formation  of  new 
households.  The  specific  labor  market 
impacts  of  permanent  immigrants  are 
also  attenuated  by  the  fact  that 
immigrants  are  not  limited  by  law  to 
particular  industries,  occupations  or 
places  of  residences  They  may  adapt  to 
current  economic  conditions  and  seek 
opportunities  in  relatively  fast  growing 
economic  areas  where  their  potentially 
negative  impact  on  wages  is  subsumed 
under  a  strong  upward  trend. 

For  several  reasons,  temporary 
authorized  importation  of  foreign  farm 
labor  may  differ  from  permanent 
immigration  in  its  impact  on  labor 
markets.  The  guest  workers  are  by 
definition  admitted  for  only  a  temporary 
time,  and  their  shelter  and  sometimes 
food  are  provided  by  the  employer. 

They  do  not  bring  family:  they  do  not 
set  up  permanent  households;  most  of 
their  earnings  return  to  their  home 
countries  so  that  they  add  relatively 
little  to  the  domestic  economy;  and  their 
labor  is  not  transferable  to  other 
industries  where  wages  and  jobs  may  be 
growing  faster.  The  Department  is 
concerned  that  the  potential  adverse  ' 
impact  on  domestic  workers  of  large 
numbers  of  authorized  temporary 
foreign  workers  admitted  under  the  H- 
2A  program  may  be  greater  than  the 
negative  impact  (if  any)  of  similar 
numbers  of  permanent  immigrants  who 


contribute  positively  to  aggregate 
economic  demand  through  household 
formation  and  whose  impact  on 
agricultural  wages  may  be  reduced  by 
their  potential  mobility  to  move  into 
other  industries. 

Thus,  in  light  of  the  uncertainty  about 
the  wage  effects  of  immigration  and  the 
likelihood  that  any  impact  would  be  felt 
more  severely  by  low-skill  workers,  the 
Department  believes  that  the  risk  of 
wage  depression  must  be  recognized 
and  therefore  that  there  is  a  rational 
basis  for  the  use  of  an  AEWR. 

The  Department  also  recognizes  the  _ 
potential  presence  of 

unauthorized  workers  to  exert  a 
stagnating  influence  on  agricultural 
wages.  Evidence  from  the  National 
Agricultural  Workers  Survey  (NAWS) 
suggests  that  about  60  percent  of  hired 
farm  workers  may  not  h^ve  legal 
authorization  to  work.  This  large 
presence  of  unauthorized  workers  in  the 
agricultural  workforce  heightens  the 
concern  about  stagnating  agricultural 
wages  for  authorized  workers. “ 

(v)  The  AEWR  Is  Unique  to  the  H-2A 
Program 

One  commenter  focused  on  an 
apparent  inconsistency  between  the  H- 
2A  program  and  other  temporary  worker 
programs,  none  of  which  requires  an 
AEWR  in  addition  to  a  prevailing  wage, 
suggesting  that,  because  there  is  no 
provision  for  an  AEWR  in  other  guest 
worker  programs,  there  is  no 
justification  for  providing  for  an  AEWR 
in  the  H-2A  program. 

For  other  programs,  the  Department 
currently  applies  the  assumption  that 
U.S.  workers  in  the  same  occupation 
will  be  adequately  protected  from 
having  their  wages  adversely  affected  by 
the  hiring  of  foreign  workers  so  long  as 
the  workers  are  paid  prevailing  wage 
rates.  Congress  itself  has  applied  this 
assumption  by  statute  with  respect  to 
admitting  foreign  workers  under  the  • 
H-lB  program.  8  U.S.C.  1182(n)(l)(A), 

1182(p). 

However,  the  Department  established 
special  adverse  effect  wage  rates  for  the 
H-2A  program.  The  very  existence  of  a 
separate  program  for  temporary  guest 
workers  in  agriculture  demonstrates  that 
the  agricultural  industry  is  unique  and 
that  temporary  foreign  agricultural 
workers,  and  domestic  resident 
agricultural  workers  in  general,  may  be 


®The  ability  of  unauthorized  workers  to  move 
readily  between  agricultural  jobs  and  jobs  in  other 
industries  such  as  construction  may  account  for  the 
lack  of  evidence  of  wage  depression.  In  contrast, 
workers  admitted  under  the  H-2A  program  are 
restricted  to  working  only  in  the  agricultural  sector, 
and  therefore  the  wage-depressive  effects  of  the 
influx  of  such  workers  are  concentrated. 


quite  different  than  workers  in  other 
industries  subject  to  the  H-lB  and  H- 
2B  programs.  Workers  in  agricultural 
labor  or  services  often  perform  work  in 
remote  locations  for  short  periods  of 
time  and  therefore  may  have  little  or  no 
access  to  community  or  government 
resources,  decreasing  their  ability  to 
obtain  information  about  alternative 
employment  opportunities  that  could 
enable  them  to  bargain  more  effectively. 
In  addition,  the  concentration  of  foreign 
temporary  workers  in  a  single  industry 
sector  amplifies  the  impact  of  the 
employment  of  guest  workers  on 
domestic  workers.  Therefore,  the 
Department  believes  that  the  fact  that  an 
AEWR  is  not  used  in  other  programs  is 
not  indicative  of  its  appropriateness  for 
the  H-2A  program. 

There  is  ample  evidence  that 
agricultural  workers  are  a  particularly 
vulnerable  population.  They  are  often 
hired  on  a  seasonal  basis  and  are 
required  to  move  from  place  to  place.  In 
part  as  a  consequence  of  their  low 
educational  attainment,  low  skills,  low 
rates  of  unionization  and  high  rates  of 
unemployment,  agricultural  workers 
have  limited  ability  to  negotiate  wages 
and  working  conditions  with  farm 
operators  or  agricultural  services 
employers.  The  Department  believes 
that  the  limited  bargaining  power  of 
agricultural  workers  exacerbates  the 
problem  of  stagnating  prevailing  wages 
and  slow  adjustment  to  higher 
equilibrium  wages  in  the  face  of  labor 
shortages,  justifying  the  use  of  an  AEWR 
separate  and  distinct  from  local 
prevailing  wages. 

The  vulnerAle  condition  of  U.S. 
agricultural  workers  is  described  in  a 
report  by  the  USDA’s  Economic 
Research  Service  (ERS),  available  at 
http  ://www.  ers.  usda  .gov/ Briefing/ 

Labor  An  dEduca  tion/FarmLahor.htm . 
The  report  found  that  in  2006  the 
average  annual  unemployment  rate  for 
hired  farm  workers  (8.5  percent)  was 
nearly  twice  the  unemployment  rate  for 
U.S.  workers  across  all  occupations  (4.5 
percent).  High  unemployment  is  in  part 
attributable  to  the  seasonality  of  farm 
work.  Total  employment  levels  for  hired 
farm  workers  vary  significantly 
depending  on  the  time  of  year.  As  an 
example  of  seasonal  employment 
fluctuations,  the  ERS  report  pointed  to 
National  Agricultural  Statistics  Service 
(NASS)  data  in  2006  which  indicated 
that  1,195,000  hired  farm  workers  were 
employed  in  mid-July,  compared  with 
only  796,000  in  mid-January. 

The  ERS  report  also  noted  the 
concentration  rif  hired  farm  workers  in 
the  Southwest.  According  to  data  from 
the  Current  Population  Survey  (CPS), 
roughly  40  percent  of  all  hired  farm 
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workers  live  in  the  Southwest,  and  20 
percent  live  in  each  of  the  South  and 
Midwest  regions.  Almost  half  of  all 
hired  farm  workers  live  in  just  five 
States:  California,  Texas,  North 
Carolina,  Washington,  and  Oregon.  The 
geographic  concentration  of  farm 
workers  suggests  that  exclusive  reliance 
on  the  traditional  notion  of  the 
prevailing  wage  (i.e.,  the  wage  paid  for 
that  occupation  in  area  of  intended 
employment)  is  inappropriate  to  the 
unique  circumstances  of  the  H-2A 
program.  Moreover,  many  of  the  other 
temporary  foreign  labor  programs 
administered  by  the  Department  are 
subject  to  statutory  visa  caps. 
Historically,  those  programs  have  never 
involved  the  influx  of  large  numbers  of 
foreign  workers  into  a  particular  labor 
market  because  the  influx  of  workers  is 
spread  throughout  several  industries.  In 
these  other  programs,  it  is  realistic  to 
conclude  that  payment  of  a  prevailing 
wage  to  the  foreign  workers  will  have  no 
adverse  effect  on  U.S.  workers.  This 
assumption  is  not  valid  in  the  H-2A 
context.  The  program  is  uncapped  and 
experience  indicates  that  it  can  involve 
large  numbers  of  foreign  workers 
entering  a  specific  labor  market.  Under 
these  circpmstances,  there  is  a 
heightened  risk  that  the  employment  of 
foreign  workers  may  produce  wage 
stagnation  in  the  local  labor  market. 
Access  to  an  unlimited  number  of 
foreign  workers  in  a  particular  labor 
market  at  the  current  prevailing  wage* 
would  inevitably  keep  the  prevailing 
wage  lower  than  it  would  have  been  had 
it  adjusted  to  an  equilibrium  wage  to 
dispel  the  shortage  through  normal 
market  processes  involving  domestic 
labor  supply  flows  in  response  to 
equilibrium  wage  changes.  The  most 
effective  way  to  remedy  this  adverse 
effect  on  domestic  agricultural  workers 
is  to  impose  a  wage  floor  that 
approximates  the  equilibrium  wage  that 
would  have  resulted,  and  the  most 
effective  way  to  approximate  such  a 
wage  is  to  consider  a  broader  geographic 
area  than  the  local  area  considered  for 
prevailing  wages. ^ 

One  commenter  suggested  that  the 
current  66,000  visa  cap  on  the  H-2B 
program  would  be  sufficient  to  flood 
any  particular  labor  market  anyway, 
assuming  all  the  positions  in  that  labor 
market  were  certified  by  the  DOL. 

Rather  than  arguing  against  the  use  of  an 


®  As  mentioned  previously,  in  cases  in  which  the 
AEWR  is  not  the  highest  of  the  prevailing  wage, 
Federal  or  State  minimum  wage  or  collectively 
bargained  wage,  use  of  the  AEWR  would  be  a 
disadvantage  to  incumbent  workers,  and  the  highest 
wage  rate  among  the  listed  choices  is  a  closer 
approximation  of  the  position  the  workers  would 
have  been  in,  absent  the  H-2A  program. 


AEWR  to  prevent  localized  wage 
depression,  this  comment  simply 
suggests  that  localized  wage  depression 
is  theoretically  possible  under  a 
prevailing  wage  concept  as  provided  for 
under  the  H-2B  program.  The 
Department  has  not  found  that  entry  of 
workers  using  H-2B  visas  has  adversely 
affected  local  labor  markets,  because  in 
fact,  these  workers  are  employed  in  a 
wide  variety  of  industry  sectors, 
including  landscaping,  hospitality, 
construction,  reforestation,  and  retail 
trade.  Nevertheless,  the  Department  has 
noted  the  concentration  of  agricultural 
workers  in  localized  areas  and  therefore 
the  greater  likelihood  of  adverse  effects 
on  local  agricultural  labor  markets. 

Thus,  the  Department  recognizes  the 
usefulness  of  an  AEWR  in  the  context  of 
the  H-2A  program. 

The  Department  continues  to  consider 
valid  the  justification  cited  in  the  1989 
Rule,  stating  that  even  though  the 
evidence  is  not  conclusive  on  the 
existence  of  past  adverse  effect,  DOL 
still  believes  that  its  statutory 
responsibility  to  U.S.  workers  will  be 
discharged  best  by  the  adoption  of  an 
AEWR  in  order  to  protect  against  the 
possibility  that  the  anticipated 
expansion  of  the  H-2A  program  will 
itself  create  wage  depression  or 
stagnation.  See  54  FR  28037,  July  5, 

1989. 

The  Department  continues  to  believe 
that  the  use  of  an  AEWR  is  necessary  in 
order  to  effectuate  its  statutory  mandate 
of  protecting  domestic  agricultural 
workers  from  the  possibility  of  adverse 
effects  on  their  wages  or  working 
conditions.  In  drawing  this  conclusion, 
the  Department  follows  the  approach  in 
the  2008  Final  Rule.  The  Department  is 
firmly  committed  to  the  principle  that 
the  wage  rates  required  by  the  H-2A 
program  should  ensure  that  the  wages  of 
U.S.  workers  will  not  be  adversely 
affected  by  the  hiring  of  H-2A  workers, 
and  therefore  declines  to  jettison  the 
AEWR  concept.  73  FR  77110,  Dec.  18, 
2008.  . 

b.  Determining  the  AEWR 

The  Department  hcj  chosen  to 
calculate  the  AEWR  for  each  State 
within  a  given  region  as  the  annual 
average  combined  hourly  wage  for  field 
and  livestock  workers  derived  from  the 
USDA’s  NASS  quarterly  FLS.  Hourly 
wage  rates  are  calculated  based  on 
employers’  reports  of  total  wages  paid 
and  total  hours  worked  for  all  hired 
workers  during  the  survey  reference 
week  each  quarter. 

The  FLS  is  conducted  each  year  in 
January,  April,  July  and  October,  and 
results  are  published  the  following 
month.  Annual  average  estimates  for  the 


number  of  all  hired  workers,  hours 
worked  by  hired  workers  and  wage  rates 
are  included  in  the  October  FLS  report, 
which  is  published  in  November. 
Information  about  the  methodology  of 
the  FLS  is  publicly  available  a\:'http:// 
usda.mannlib.cornell.edu/usda/current/ 
FarmLabo/FarmLaho-l  l-20-2009.pdf. 

The  FLS  defines  work  as  work  done 
on  a  farm  or  ranch  in  connection  with 
the  production  of  agricultural  products, 
including  nursery  and  greenhouse 
products  and  animal  specialties  such  as 
fur  farms  or  apiaries.  It  also  includes 
work  done  off  the  farm  to  handle  farm- 
related  business,  such  as  trips  to  buy 
feed  or  deliver  products  to  local 
markets. 

The  FLS  defines  hired  workers  as 
anyone,  other  than  workers  supplied  by 
a  services  contractor,  who  was  paid  for 
at  least  1  hour  of  agricultural  work  on 
a  farm  or  a  ranch.  Worker  type  is 
determined  by  what  the  employee  was 
primarily  hired  to  do,  not  necessarily 
what  work  was  done  during  the  survey 
week.  The  survey  seeks  data  on  four 
types  of  hired  workers:  Field  workers, 
livestock  workers,  supervisors  (hired 
managers,  range  foremen,  and  crow 
leaders)  and  other  workers  engaged  in 
agricultural  work  not  included  in  the 
other  three  categories. 

The  FLS  report  is  based  on  farmers’ 
gross  wages  paid  to  workers  grouped 
into  two  broad  categories:  Field  workers 
and  livestock  workers.  Wage  rates  are 
not  calculated  and  published  for 
supervisors  or  other  workers,  but  are  for 
field  workers,  livestock  workers,  field 
and  livestock  workers  combined,  and 
total  hired  workers.  Field  workers 
include  employees  engaged  in  planting, 
tending  and  harvesting  crops,  including 
operation  of  farm  machinery  on  crop 
farms.  Livestock  workers  include 
employees  tending  livestock,  milking 
cows  or  caring  for  poultry,  including 
operation  of  farm  machinery  on 
livestock  or  poultry  operations. 

The  FLS  also  collects  data  on  the 
number  of  workers  and  wages  of 
workers  performing  agricultural  services 
on  farms  (i.e.,  workers  supplied  by 
services  contractors)  in  California  and 
Florida.  California  and  Florida  account 
for  the  preponderance  of  agricultural 
service  contract  labor  provided  to  farms. 

The  target  population  for  the 
establishment  portion  of  the  FLS  is  all 
farms  that  sell,  or  would  normally  sell, 
at  least  $1,000  worth  of  agricultural 


^°To  the  extent  workers  receive  incentive  pay, 
the  average  wage  rate  would  exceed  the  workers’ 
actual  wage  rate.  Because  the  ratio  of  gross  pay  to 
hours  worked  may  be  greater  than  a  workers’  actual 
wage  rate,  some  statistics  agencies  refer  to  the  ratio 
as  average  hourly  earnings,  and  not  as  hourly  wages 
or  wage  rate. 
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products  during  the  year.  The  target 
population  for  the  agricultural  services 
survey  covering  California  and  Florida 
is  all  operations  that  provide 
agricultural  services  to  farmers. 

The  USDA  survey  is  designed  to 
produce  statistically  reliable  estimates 
of  overall  hired  labor  use  and  costs  for 
California,  Florida  and  Hawaii,  and 
provide  data  for  other  States  except 
Alaska  under  15  multistate  groupings. 
For  California,  Florida  and  Hawaii,  the 
AEWR  each  year  will  be  set  as  the 
annual  average  of  the  previous  calendar 
year’s  four  quarterly  FLS  hourly  wage 
estimates  for  field  and  livestock  workers 
(combined)  in  each  of  these  States.  For  . 
the  other  States  the  AEWR  will  be  set  as 
the  annual  average  of  the  previous 
calendar  year’s  four  quarterly  FLS 
hourly  wage  estimates  for  field  and 
livestock  workers  (combined)  of  the  FLS 
multistate  crop  region  to  which  the 
State  belongs.  Every  State  in  the  same 
region  will  be  assigned  the  same  AEWR 
amount.  The  State  groupings  are  as 
follows. 


Northeast  1  . | 

1 

Connecticut,  Maine,  Massa¬ 
chusetts,  New  Hampshire, 
New  York,  Rhode  Island 
and  Vermont. 

Northeast  II  .... 

Delaware,  Maryland,  New 
Jersey  and  Pennsylvania. 

Appalachian  1 

Virginia  and  North  Carolina. 

Appalachian  II 

Kentucky,  Tennessee  and 
West  Virginia. 

Southeast . 

Alabama,  Georgia  and  South 
Carolina. 

Delta . 

Arkansas,  Louisiana  and 
Mississippi. 

Combett  1  . 

Illinois,  Indiana  and  Ohio. 

Combelt  II  . 

Iowa  and  Missouri. 

Lake  . 

Michigan,  Minnesota  and 
Wisconsin. 

Northern 

Kansas,  Nebraska,  North 

Plains. 

Dakota  and  South  Dakota. 

Southern 

Oklahoma  and  Texas. 

Plains. 

Mountain  1  . 

Idaho,  Montana  and  Wyo¬ 
ming. 

Mountain  II  . 

Colorado,  Utah  and  Nevada. 

Mountain  III  .... 

Arizona  and  New  Mexico. 

Pacific  . 

Oregon  and  Washington. 

The  selection  of  the  Bureau  of  Labor 
Statistics  (BLS)  Occupational 
Employment  Survey  (OES)  in  the  2008 
Final  Rule  was  based  on  an 
underestimation  of  its  inadequacies. 

The  OES  agricultural  wage  data  has  a 
number  of  significant  shortcomings  with 
respect  to  its  accuracy  as  a  measure  of 
the  wages  of  hired  farm  labor  suitable  to 
be  used  as  the  AEWR.  Perhaps  its  most 
substantial  shortcoming  in  this  context 
is  that  the  OES  data  do  not  include 
wages  paid  by  farm  employers.  Data  is 
not  gathered  directly  from  farmers  but 
from  non-farm  establishments  whose 
operations  support  farm  production. 


rather  than  engage  in  farm  production. 
Therefore,  the  OES  results  for  the  farm 
workers  and  laborers,  crop,  nursery  and 
greenhouse  occupation  category  reflects 
only  the  subset  of  farm  workers  and 
laborers  employed  by  agricultural 
support  services  employers— companies 
that  provide  agricultural  labor  supply  to 
farmers  on  a  contract  basis.  The  survey 
does  not  include  data  on  farm  workers 
who  are  directly  hired  by  farm  operators 
and  represent  the  majority  of  hired  farm 
labor.  According  to  the  latest  OES  data, 
the  covered  agricultural  establishments 
represent  employment  of  451,770  hired 
agricultural  workers  of  all  types — about 
one-third  of  the  1.2  million  total  number 
of  all  hired  farm  workers  of  all  types 
identified  by  the  USDA  FLS.  Given  that 
the  employees  of  non-farm 
establishments  constitute  a  minority  of 
the  overall  agricultural  labor  force,  the 
Department  has  concluded  that  these 
data  are  therefore  not  representative  of 
the  farm  labor  supply  and  do  not 
provide  an  appropriately  representative 
sample  for  the  labor  engaged  by  H-2A 
employers. 

Tne  adoption  of  the  BLS  OES 
methodology  in  the  2008  Final  Rule  was 
intended  to  simplify  the  wage 
determination  process  for  the  H-2A 
program  while  maintaining  adverse 
effect  wage  protection  similar  to  that 
previously  provided  by  the  FLS.  It  was 
never  the  Department’s  intention  to 
produce  a  substantial  and  across-the- 
board  reduction  in  the  level  of  wage 
protection  provided  by  the  AEWR.  The 
2008  Final  Rule  explicitly  stated  that 
the  decision  to  adopt  the  OES  method 
for  computing  the  AEWR  does  not 
reflect  any  belief  on  the  part  of  the 
Department  that  all  AEWRs  are 
currently  artificially  high  and  that  they 
.  therefore  should  all  be  lowered. 
Nonetheless,  average  wage  levels 
certified  under  the  H-2A  program  have 
declined  by  over  10  percent  nationwide: 
On  a  State-by-State  basis,  only  seven 
States  did  not  expedience  a  decline  (See 
Table  1;  Data  based  on  the  full  set  of  H- 
2A  application  records  received  in  fiscal 
years  (FY)  2008  and  2009). 

Several  commenters  representing 
employers  and  grower  associations 
questioned  the  conclusion  expressed  in 
the  NPRM  that  the  change  in  the  AEWR 
computation  method  had  negatively 
impacted  wage  floors  set  under  the  H- 
2A  program  and  asked  for  more  specific 
data.  Accordingly,  the  Department  has 
analyzed  the  records  for  FY  2008  and 
FY  2009  H-2A  certifications.  The  FY 
2008  certifications  included  records  for 
5,392  applications  that  were  fully  or 
partially  approved  in  the  last  full  year 
of  AEWR  computation  under  the 
procedure  specified  in  the  1989  Rule 


(relying  on  the  NASS  averages  for  crop 
and  livestock  workers).  The  FY  2009 
certifications  included  4,857 
applications  that  were  fully  or  partially 
approved,  of  which  abput  40  percent 
were  received  before  the  January  2009 
effective  date  of  the  2008  Final  Rule  and 
were  processed  under  the  1989 
computation  method.  The  fact  that  in 
FY  2009  some  applications  were 
certified  under  different  methods 
provides  a  very  useful  basis  for 
comparison  of  the  relative  impact  of  the 
computation  method  change  from  the 
FLS  data  source  to  the  OES  data  source. 
The  analysis  focused  on  the 
applications  for  hourly  paid  farm  and 
livestock  workers  for  which  the  AEWR 
is  most  likely  to  be  the  wage  floor 
determinant.  The  analysis  excluded  906 
applications  in  FY  2008  and  610 
applications  in  FY  2009  that  were 
applications  for  custom  combine  and 
other  specialized  equipment  operators 
or  cattle  or  sheep  range  workers  paid  on 
a  monthly  or  weekly  basis  (the  wages  for 
these  jobs  are  determined 
predominantly  by  local,  crop  or 
livestock  specific  prevailing  wage 
surveys).  The  excluded  applications  had 
de  minimis  effect  on  the  comparative 
averages  for  FY  2008  and  FY  2009  wage 
comparisons  shown  below  since  the 
excluded  observations  included 
approximately  equal  numbers  of 
applications  involving  relatively  high- 
paid  custom  combine  operators  and 
relatively  low-paid  sheepherders.  Table 
1  shows  the  National  and  State  average 
wage  certifications  for  FY  2008,  for  the 
applications  certified  under  the  1989 
Rule  in  FY  2009  and  for  the  applications 
certified  under  the  2008  Final  Rule  in  . 
FY  2009. 

The  average  wage  amounts  are  the 
average  of  the  certified  minimum  wages 
of  the  approved  applications  weighted 
by  the  number  of  workers  approved  for 
each  application.  The  average  wages 
reflect  the  combined  effects  of  the 
AEWR,  the  applicable  local  prevailing 
wage  and  the  applicable  legal  Federal  or 
State  minimum  wage,  whichever  was 
highest  for  each  application.  In  some 
cases  the  AEWR  was  the  determining 
parameter  for  the  wage  certified  and  in 
other  cases  a  local  prevailing  wage  or  a 
legal  minimum  wage  was  the 
determining  parameter.  The  change  in 
the  method  of  calculating  the  AEWR  is 
reflected  in  the  changes  in  the  share  of 
applications  in  which  the  applicable 
prevailing  wage  or  legal  minimum  wage 
was  higher  than  the  applicable  AEWR 
and  in  the  average  certified  wages  for 
applications  processed  before  and  after 
the  change. 

The  change  to  the  OES  method  of 
computing  the  AEWR  resulted  in  the 
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average  certified  wage  for  H-2A  workers 
decreasing  nationwide  to  $8.02  per 
hour,  an  11.2  percent  decrease 
compared  to  the  $9.04  per  hour  average 
for  FY  2009  applications  that  were 
received  before  January  19,  2009  and 
processed  under  the  prior  rules,  and  a 
10.8  percent  decrease  compared  to  the 
$9.00  per  hour  average  wage  rate  for  FY 
2008  applications,  for  all  of  which  the 
wage  determination  was  made  under  the 
prior  rule.  The  only  States  that  did  not 
see  a  fall  in  the  average  H-2A  wage 
amount  following  the  implementation  of 
the  2008  Final  Rule  were  Alaska, 


Delaware,  Hawaii,  Minnesota,  Montana, 
North  Dakota,  and  South  Dakota.  These 
States  accounted  for  1,252  H-2A 
workers,  less  than  2.4  percent  of  the 
52,420  total  number  of  H-2A  workers 
certified  under  the  2008  Final  Rule  in 
FY  2009.  It  is  noteworthy  that  the 
decline  in  average  wage  certification 
amounts  would  have  been  greater  were 
it  not  for  the  significant  increase 
following  the  implementation  of  the 
OES  AEWR  computation  method  in  the 
proportion  of  applications  in  which  the 
wage  floor  determination  reflects  a  legal 
minimum  wage  or  a  local  prevailing 


wage  greater  than  the  applicable  AEWR 
level.  In  FY  2009,  for  applications 
processed  under  the  2008  Final  Rule 
(i.e.,  applications  received  after  January 
19,  2009),  60  percent  of  the  applications 
were  approved  at  a  wage  higher  than  the 
applicable  AEWR  because  the 
applicable  prevailing  or  legal  minimum 
wage  was  higher.  This  is  in  contrast  to 
only  10  percent  in  which  the  AEWR  was 
not  applicable  among  applications 
processed  in  FY  2009  under  the  prior 
rule. 


Table  1— State  and  National  Average  Certified  H-2A  Wage  Rates  FY  2008  and  FY  2009 


State 

FY  08  average 
wage  level 

Pre  Jan.  19, 
2009  wage 
level 

Post  Jan.  19, 
2009  wage 
level 

08-09  Change 
(FY  2008  vs 
post  Jan.  19) 
chg 

09  Change 
(pre  Jan  19  vs 
post  Jan.  19) 

AK  . 

$8.00 

$8.00 

$8.25 

$0.25 

$0.25 

AL . 

8.52 

8.53 

7.39 

-1.12 

-1.13 

AR  . . 

8.25 

8.44 

7.42 

-0.83 

-1.03 

AZ . 

8.55 

8.73 

8.09 

-0.46 

-0.64 

CA  . 

9.44 

9.29 

8.65 

-0.80 

-0.64 

CO . 

8.93 

9.45 

8.15 

-0.78 

-1.30 

CT  . 

9.63 

9.60 

9.22 

-0.40 

-0.38 

DE  . 

12.67 

9.70 

13.78 

1.11 

4.08 

FL  . 

8.62 

8.82 

7.45 

-1.17 

-1.37 

GA  . 

8.52 

8.53 

7.31 

-1.22 

-1.23 

HI . 

10.83 

10.86 

10.90 

0.08 

0.04 

lA . 

10.42 

10.39 

7.46 

-2.96 

-2.93 

ID . 

8.76 

8.77 

7.95 

-0.81 

-0.83 

IL  . 

10.09 

9.90 

7.76 

-2.33 

-2.14 

IN . 

9.90 

9.90 

8.53 

-1.37 

-1.37 

KS  . 

9.64 

9.85 

9.78 

0.14 

-0.07 

KY  . 

8.87 

9.13 

7.38 

-1.49 

-1.75 

LA . 

8.19 

8.47 

8.14 

-0.05 

-0.33 

MA . 

9.66 

9.63 

8.30 

-1.36 

-1.33 

MD . 

9.42 

9.70 

9.07 

-0.34 

-0.63 

ME . 

9.68 

9.70 

9.48 

-0.20 

-0.22 

Ml  . 

9.90 

10.02 

8.24 

-1.66 

-1.78 

MN . . 

9.85 

10.03 

10.03 

0.18 

0.00 

MO  . 

10.14 

10.44 

9.56 

-0.58 

-0.89 

MS . 

8.16 

8.45 

7.51 

-0.64 

-0.94 

MT  . 

8.78 

8.75 

9.29 

0.51 

0.54 

NC  . 

8.91 

8.88 

7.40 

-1.51 

-1.48 

ND  . . 

9.66 

10.89 

11.61 

1.96 

0.73 

NE  . ; . 

9.66 

9.90 

9.54 

-0.11 

-0.36 

NH  . . . 

9.67 

9.70 

8.39 

-1.28 

-1.31 

NJ  . 

9.34 

9.76 

8.48 

-0.86 

-1.28 

NM . 

8.59 

9.00 

8.74 

0.15 

-0.26 

NV  . 

9.28 

9.42 

8.98 

-0.30 

-0.44 

NY  . 

9.64 

9.72 

9.13 

-0.51 

-0.59 

OH  . 

9.92 

9.96 

9.26 

-0.66 

-0.70 

OK  . 

9.06 

9.13 

8.94 

-0.12 

-0.19 

OR  . 

9.93 

9.89 

-0.04 

PA  . 

9.49 

9.70 

8.72 

-0.77 

-0.98 

R|  . 

9.63 

10.00 

SC  . 

8.51 

8.53 

7.26 

-1.25 

-1.27 

SD . : . : . 

9.68 

9.94 

»  10.11 

.  0.43 

0.17 

TN  . 

8.89 

9.10 

7.44 

-1.45 

-1.65 

TX . 

8.83 

9.03 

8.75 

-0.08 

-0.28 

UT  . 

•  9.04 

9.45 

8.85 

-0.19 

-0.60 

VA  . . 

8.95 

8.87 

7.55 

-1.41 

-1.32 

VT  . 

9.66 

9.62 

.-0.04 

WA  . 

9.93 

9.94 

8.74 

-1.19 

-1.20 

Wl  . 

9.78 

10.04 

8.44 

-1.34 

-1.60 

WV  . 

8.65 

9.13 

7.39 

-1.26 

-1.74 

WY  . 

8.73 

9.01 

8.45 

-0.28 

-0.56 

Nationwide  . 

9.00 

9.04 

8.02 

-0.98 

-1.01 

J _ 

Note:  Empty  cells  indicate  no  applications. 
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Because  of  the  proportionate  size  of 
the  decrease  and  the  widespread  extent 
of  the  decreases,  the  Department  has 
concluded  that  the  continued  use  of  the 
OES  method  to  calculate  the  H-2A 
AEWR  entails  a  significant  risk  that  U.S. 
workers  may  in  the  future  experience 
wage  depression  as  a  result  of 
unchecked  expansion  of  the  demand  for 
foreign  workers. 

Some  employers  and  employer 
association  commenters  suggested  that 
the  AEWR  computed  on  the  basis  of 
OES  data  is  a  better  reflection  of  actual 
agricultural  labor  market  conditions 
than  the  average  wage  based  on  the  FLS. 
This  view  is  incorrect  and  reflects  a 
misunderstanding  of  the  role  of  the 
AEWR.  As  already  noted,  the  AEWR  is 
most  relevant  in  cases  in  which  the 
local  prevailing  wage  is  lower  than  the 
wage  considered  over  a  larger 
geographic  area  or  over  a  broader 
definition  of  occupation,  crop,  and/or 
activity.  In  this  regard,  the  OES  data  are 
inadequate.  The  OES  data  does  not 
include  any  survey  observations  of 
wages  paid  to  workers  who  are 
'employed  directly  by  farm  operators.  It 
only  includes  data  from  employers  who 
operate  farm  support  operations, 
including  contract  suppliers  of 
temporary  farm  labor.  Workers  in 
agricultural  crop  and  livestock 
occupations  who  are  employed  by 
support  services  establishments  account 
for  about  one-third  of  total  hired 
agricultural  crop  and  livestock 
employment.  The  predominant  majority 
are  directly  hired  by  farmers. 

In  the  2008  Final  Rule,  the 
Department  recognized  this  deficiency 
in  the  OES  data,  but  assumed  that 
earnings  in  the  support  services  sector 
reported  in  the  OES  data  would  be 
equivalent  to,  and  a  reasonable  proxy 
for,  wages  paid  by  farm  employers. 
Subsequent  analysis  of  empirical  data 
by  the  Department  has  shown  that  this 
assumption  was  seriously  flawed.  The 
agricultural  occupations  of  workers 
employed  in  the  agricultural  support 
services  sector  (the  only  sector  directly 
represented  in  the  OES  survey  results) 
differ  significantly  from  the  vast 
majority  of  the  agricultural  occupations 
performed  by  workers  who  are 
employed  directly  by  farm  , 

establishments.  These  differences  range 
across  characteristics  that  significantly 
affect  potential  productivity  and 
earnings.  Based  on  data  from  the 
Annual  Social  and  Economic 
Supplement  (also  known  as  the  March 
supplement)  of  the  U.S.  Census 
Bureau’s  CPS  describing  annual 
earnings,  weeks  worked,  and  weekly 
hours  worked  for  persons  with  any  work 
experience  during  calendar  years  2004 


through  2008,  hired  agricultural  laborers 
employed  by  agriculture  support 
services  establishments  were  comprised 
of  59  percent  non-citizens  and  41 
percent  U.S.  citizens.  In  contrast,  just  37 
percent  of  similar  workers  directly 
employed  by  farm  establishments  were 
non-citizens  and  63  percent  were  U.S. 
citizens.  While  the  legal  status  of  non¬ 
citizen  workers  in  the  sample  is 
unknown,  it  has  been  generally 
observed  across  a  wide  range  of 
industries  and  occupations  that  non¬ 
citizens  tend  to  earn  lower  wages  than 
do  U.S.  citizens.  For  example,  the  CPS 
data  we  analyzed  showed  that  across  all 
occupations  and  industries,  mean 
hourly  earnings  of  non-citizens  in  the 
2004-2008  period  were  28  percent  less 
than  mean  hourly  earnings  of  citizens. 
Educational  attainment  is  also  an 
important  determinant  of  earnings. 

Hired  agricultural  workers  tend  to  have 
lower-than-average  educational 
attainment  compared  to  the  general 
workforce,  but  the  differences  between 
hired  agricultural  workers  employed  by 
agriculture  service  sector  establishments 
compared  to  those  employed  directly  by 
farm  establishments  are  striking  and 
reflect  in  part  the  higher  share  of  non¬ 
citizens  found  in  the  agriculture  service 
establishment  compared  to  the  farm 
establishments.  For  agriculture  service 
establishments,  60  percent  of  workers 
had  completed  no  more  than  the  9th 
grade,  compared  to  41  percent  of  hired 
agriculture  workers  employed  directly 
by  farm  establishments.  Over  26  percent 
of  workers  employed  directly  by  farm 
establishments  had  a  high  school 
diploma,  compared  to  19  percent  of 
those  employed  by  agriculture  service 
establishments,  and  1 5  percent  of  hired 
farm  laborers  employed  directly  by  farm 
establishments  had  some  post¬ 
secondary  education,  compared  to  only 
6  percent  for  employees  of  agriculture 
support  service  establishments.  These 
differences  in  characteristics  of  hired 
agricultural  workers  employed  by 
agricultural  support  service 
establishments  (the  only  category  of 
agriculture  establishments  reflected  in 
the  OES  wage  data)  compared  to 
workers  employed  directly  by  farm 
establishments  helps  to  explain  the 
large  differences  in  wages  between  the 
two  sectors.  On  average  over  the  2004- 
2008  period,  persons  who  were 
employed  directly  by  farm 
establishments  earned  on  average 
$10.87  per  hour  (median  $8.33  per 
hour),  compared  to  a  mean  of  $9.32  per 
hour  (median  $7.15  per  hour)  for  those 
employed  by  support  service 
establishments.  Whether  in  terms  of 
mean  or  median,  workers  employed  in 


the  support  services  sector  earned  14 
percent  less.  All  data  are  in  real  2009 
dollar  equivalent  terms. 

The  Department’s  error  in  the  2008 
Final  Rule  of  assuming  that  the  OES 
data  for  workers  employed  by 
agricultural  support  services 
establishments  would  be  a  reasonable 
proxy  for  wages  paid  by  farm 
establishments  was  compounded  by  a 
second  erroneous  assumption.  In  tbe 
2008  Final  Rule,  the  Department  added 
the  option  for  applicants  for  H-2A 
workers  to  specify  a  skill  level  for  the 
job  opportunity.  These  skill  levels 
correspond  to  points  on  the  percentile 
distributions  of  wages  below  and  above 
the  OES  median  for  each  occupation. 

The  Department  assumed  that 
employers  would  seek  a  variety  of  skill 
levels  in  occupations  for  which  workers 
were  sought — some  higher  and  some 
lower  than  the  occupational  median,  but 
that  the  overall  result  would  likely  be 
balanced  and  average  to  the  median. 

The  FY  2009  implementation 
experience  revealed  a  significantly 
different  outcome:  73  percent  of 
applicants  for  H-2A  workers  specified 
tbe  lowest  available  skill  level — 
corresponding  to  the  wage  earned  by  the 
lowest  paid  16  percent  of  observations 
in  the  OES  data.  Only  8  percent  of 
applicants  specified  a  skill  level  that 
translated  into  a  wage  above  the  OES 
median.  This  bias  toward  low  skill  job 
specifications  compounded  the 
downward  wage  bias  created  by  the 
omission  of  farm  establishment 
observations  from  the  OES  data.  Both 
the  shift  to  the  OES  data  source  and  the 
use  of  skill  levels  contributed  to  the 
downward  bias  in  the  AEWR-based 
wage  determinations  for  the 
applications  in  which  the  wage 
determination  was  made  using  the  rule 
for  applications  received  on  or  after 
January  17,  2009. 

The  FLS  is  the  only  annually 
available  data  source  that  actually  uses 
information  sourced  directly  from 
farmers.  This  is  a  strong  advantage  of 
the  FLS  as  the  AEWR  data  source 
compared  to  all  other  alternatives.  The 
OES  data  do  not  include  observations  of 
wages  paid  by  farm  establishments. 
Other  potential  data  sources  that  do 
include  earnings  information  for  hired 
farm  workers  employed  by  farming 
establishments  include  the  annual  CPS 
work  experience  supplement  (the 
Annual  Social  and  Economic 
Conditions  (ASEC)  supplement),  the 
CPS  monthly  (outgoing  rotation)  earner 
study  supplement  and  the  Census 
Bureau’s  American  Community  Survey 
(ACS).  However,  the  CPS  data  (both  the 
ASEC  supplement  and  the  monthly 
earner  supplement)  contain  too  few 


Federal  Register/ Vol.  75,  No.  29 /Friday,  February  12,  2010 /Rules  and  Regulations 


6899 


observations  for  disaggregation  of 
estimates  to  State  or  significant 
multistate  regions;  the  analysis  of  CPS 
work  experience  data  for  this 
rulemaking  entailed  pooling  of  5  years 
of  data  to  obtain  sufficient  observations. 
The  sample  of  the  CPS  is  designed  to 
reliably  produce  total  annual  labor  force 
characteristics  on  a  State-by-State  basis. 
State  (and,  to  a  greater  extent,  substate) 
sub-samples  of  the  CPS  generally  cannot 
support  reliable  estimation  on  a 
monthly  basis  for  the  relatively  small 
category  of  agricultural  employment. 
Because  of  a  concern  about  the 
statistical  significance  for  tabulations 
covering  less  than  a  full  calendar  year, 
the  BLS  does  not  regard  CPS  statewide 
tabulations  covering  less  than  a  full 
calendar  year  as  fit  for  publication  and 
cannot  account  for  seasonal  fluctuations 
in  the  sub-national  monthly  CPS 
tabulations.  Furthermore,  the  ACS  data 
entail  an  unacceptable  time  lag  of  over 
a  year  and  do  not  readily  allow  for 
calculation  of  hourly  earnings.  On 
balance,  the  USDA  FLS  is  the  best 
source  available. 

Many  comments  by  farm 
organizations,  individual  farmers,  and 
elected  officials  expressed  concerns  that 
wages  vary  across  the  U.S.  by 
geographic  location,  by  specific 
agricultural  occupation,  and  by  level  of 
skill.  Therefore,  these  commenters 
argued  that  an  AEWR  that  does  not  take 
into  account  these  variables  will 
adversely  affect  U.S.  workers. 
Accordingly,  a  farm  association 
proposed  that  DOL  continue  using  the 
BLS  data  to  determine  the  AEWR 
because  it  gives  a  more  accurate  picture 
of  market -based  wages  actually  being 
paid  for  agricultural  jobs  being 
performed  at  various  skill  levels. 

The  Department  does  not  agree  with 
the  assertion  that  the  OES  data  provide 
a  more  accurate  picture  of  marlret-based 
wages.  In  addition  to  the  fact  that  the 
FLS  and  not  the  OES  includes  data 
about  what  farm  establishments  actually 
pay  for  hired  labor  (as  discussed 
previously),  the  commenters’  focus  on 
localized  labor  market  conditions 
overlooks  the  important  role  of  the 
FLS’s  broader  geographic  and 
occupational  coverage  in  protecting 
domestic  workers  from  wage  depression 
or  stagnation  resulting  from  an  influx  of 
foreign  workers  into  the  context  of 
small,  isolated  geographic  areas  or  niche 
crop  markets.  The  FLS  sample  is 
distributed  across  the  entire  country, 
with  the  geographic  detail  covering  15 
multistate  regions  and  3  stand-alone 
States.  This  broader  geographic  scope 
makes  the  FLS  more  consistent  with 
both  the  nature  of  agricultural 
employment  and  the  statutory  intent  of 


the  H-2A  program.  Because  of  the 
seasonal  nature  of  agricultural  work, 
much  of  the  labor  force  continues  to 
follow  a  migratory  pattern  of 
employment  that  often  encompasses 
large  regions  of  the  country.  Congress 
recognized  this  unique  characteristic  of 
the  agricultural  labor  market  with  its 
statutory  requirement  that  employers 
recruit  for  labor  in  multistate  regions  as 
part  of  their  labor  market  before 
receiving  a  labor  certification  for 
employing  H-2A  workers. 

A  related  consideration  is  the 
potential  inefficiency  of  labor  market 
information  transmission  systems.  By 
providing  a  prevailing  wage  defined 
over  a  broader  geographic  area  and  over 
a  broader  occupational  span  (all  field 
and  livestock  workers,  rather  than  a 
narrow  crop  or  job  description),  use  of 
the  FLS  provides  a  check  on  the 
expansion  of  foreign  labor  importation 
to  prevent  undermining  job 
opportunities  and  wages  for  domestic 
farm  workers.  Using  the  FLS  average 
wage  derived  from  data  across  a 
relatively  broad  geographic  and 
occupational  span  reflects  the  view  that 
farm  labor  is  mobile  across  relatively 
wide  areas  and  farm  laborers’  skills  are 
adaptable  across  a  relatively  wide  range 
of  crop  or  livestock  activities  and 
occupations.  The  use  of  the  FLS  wage 
average  as  an  AEWR  appropriately 
limits  the  importation  of  foreign  labor  to 
cases  where  the  value  of  the  labor  need 
is  more  than  marginal;  tbe  relatively 
higher- willingness  to  pay  signaled  by 
farmers  who  do  import  foreign  workers 
temporarily  under  these  circumstances 
(because  domestic  labor  was  not 
immediately  forthcoming)  may  serve  to 
mobilize  domestic  farm  labor  in 
neighboring  counties  and  States  to  enter 
the  subject  labor  market  over  the  longer 
term  and  obviate  the  need  to  rely  on 
importation  of  foreign  labor  on  an 
ongoing  basis.  In  this  way,  the  AEWR 
based  on  the  FLS  data  source  balances 
the  needs  of  hoth  farmers  and  domestic 
farm  workers.  The  2008  Final  Rule  did 
not  sufficiently  account  for  these  labor 
market  attributes  and  the  Department 
believes  that,  by  returning  to  an  AEWR 
based  on  the  FLS’  regionally-based 
methodology,  that  incorisistency  will  be 
remedied. 

The  employer  and  employer 
association  commenters  that  argued  that 
precise  tailoring  of  H-2A  wages  to  local 
labor  market  conditions  is  critical  to 
preventing  an  adverse  effect  on  wages  of 
U.S.  workers  may  not  fully  understand 
the  dynamics  of  farm  worker  labor 
markets  and  labor  market  information 
flows  described  above.  Furthermore, 
those  who  argue  that  it  is  essential  that 
the  AEWR  have  as  great  a  degree  of 


geographic  refinement  as  possible, 
reflecting  market  conditions  for  each 
locality  across  the  country,  miss  the 
essential  point  that  the  importation  of 
foreign  labor  should  not  serve  as  an 
obstacle  to  normal  market  adjustment 
processes  and  labor  mobility  in  the 
broader  regional  market  perspective.  We 
have  carefully  considered  the  arguments 
of  some  commenters  that  the 
aggregation  of  a  widely  diverse  national 
agricultural  landscape  into  just  15 
regions  (and  3  stand-alone  States) 
results  in  extremely  broad 
generalizations  that  fail  to  account  for 
specific  rnarket  conditions  at  the  local 
level.  After  due  consideration,  we 
conclude  that  a  broadly-based  AEWR 
protects  the  long-term  well-being  of 
domestic  workers  in  terms  of  wages  and 
access  to  job  opportunities  and  it  also 
benefits  farmers  in  the  long-run  by 
preserving  market  adjustment  processes 
that  encourage  efficient  allocation  of 
resources,  innovation,  and  adaptation  to 
changing  competitive  circumstances. 

DOL  consistently  has  set  statewide 
AEWRs  rather  than  substate  or  crop- 
specific  AEWRs  because  of  tbe  absence 
of  data  from  wbicb  to  measure  wage 
depression  at  tbe  local  level.  To  the 
extent  that  wage  depression  does  exist 
on  a  concentrated  local  basis,  the 
USDA’s  aggregation  of  wage  data  at 
broad  regional  levels  immunizes  the 
survey  from  the  effects  of  any  localized 
wage  depression  that  might  exist. 

Many  employer  and  association 
commenters  expressed  concern  that  an 
appropriate  AEWR  that  reflects  market 
realities  and  labor  costs  should  include 
wage  data  relating  to  the  specific 
occupation  and  level  of  skill  or 
experience  required  for  a  position. 

Several  farm  organizations  and 
individual  farmers  expressed  concerns 
that  the  FLS  produces  an  artificially 
high  wage  rate,  in  part  because  it 
includes  many  occupations  which  are 
not  related  to  the  jobs  H-2A  workers  are 
hired  to  perform.  Commenters  also 
argued  that  the  Department’s  reliance  on 
USDA  FLS  data  does  not  provide 
refined  data  by  skill  level  or  experience, 
occupations,  or  geographic  locales  of 
workers  typically  sought  by  agricultural 
employers  in  the  H-2A  program. 
Commenters  also  pointed  out  that  the 
USDA  FLS  population  includes  not  only 
the  lower-skilled  crop  field  workers 
typically  sought  by  agricultural 
employers  who  turn  to  the  H-2A 
program  for  labor,  but  also  inspectors, 
animal  breeding  technicians,  and 
trained  animal  handlers — all 
occupations  that  provide  a  poor  basis 
for  determining  H-2A  wages  because 
they  are  rarely,  if  ever,  filled  by  H-2A 
workers.  In  response  to  these  comments. 
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we  examined  the  records  of  FY  2008 
and  FY  2009  H-2A  applications  and 
found  numerous  examples  of  requests 
for  foreign  workers  to  fill  jobs  as 
inspectors,  animal  breeding  technicians 
(inseminators),  and  other  specialized 
occupations.  For  example,  the  FY  2009 
applications  included  requests  for  12 
equine  trainers  and  breeding  specialists, 

38  agricultural  product  inspectors  and 
graders,  5  non-equine  animal  trainers, 

43  operating  engineers,  312  beekeepers, 

25  artificial  inseminators,  23  logging 
crane  operators,- 18  farm  equipment 
mechanics  and  14  reptile  specialists. 
Therefore,  this  objection  to  the  use  of 
FLS  data  is  unfounded. 

The  OES  occupational  detail  is  a 
unique  feature  of  the  survey.  One  State 
agriculture  department  noted  that  this 
approach  allows  local  farmers  and 
ranchers  to  reimburse  immigrant 
workers  with  fair,  market-based  wages 
specific  to  the  location  of  employment. 

It  is  also  in  part  the  reason  that  the 
survey  is  used  in  other  foreign  worker 
programs  administered  by  the 
Department,  including  the  H-lB  and  H- 
2B  programs. 

The  Department  believes  that  the  BLS 
OES  wage  survey  suffers  ft’om  higher 
error  rates  than  the  USD  A  FLS,  and  is 
a  less  reliable  source  of  data  about  farm 
workers’  wage  rates.  One  study  of  OES 
data  found  that  employment  in  some  of 
the  metro  and  non-metro  areas  is  very 
small,  increasing  relative  standards 
errors.  For  example,  for  the  occupation 
of  farm  workers  and  laborers,  crop, 
nursery,  and  greenhouse  employment 
numbers  may  be  very  small  for  some 
States — see  Kentucky  (200)  or  West 
Virginia  (190)  as  compared  to  California 
(146,220).  As  expected,  the  subsequent 
relative  standard  errors  for  States  with 
few  observations. is  relatively  high — 
meaning  that  the  reliability  of  the  wage 
statistics  is  relatively  low%  which  result 
in  data  that  are  not  precisely  measured. 
For  example,  the  90  percent  confidence 
interval  for  the  $8.28  hourly  mean  wage 
for  California  is  from  $8.20  to  $8.36  as 
compared  to  the  90  percent  confidence 
interval  for  the  $11.52  hourly  mean 
wage  for  Montana  which  is  from  $10.24  . 
to  $12.80.  Furthermore,  a  SWA  noted 
tliat  the  OES  survey  program  used  in  the 
2008  Final  Rule  is  a  complex,  confusing 
system  resulting  in  multiple  H-2A  wage 
rates  for  various  geographical  areas 
within  a  State. 

Several  farmers  pointed  out  that 
another  unique  feature  of  OES  is  that  it 
offers  the  ability  to  establish  four  wage 
level  benchmarks  commonly  associated 
with  the  concepts  of  experience,  skill, 
responsibility,  and  difficulty  variations 
within  each  occupation.  The  four  skill 
levels  for  each  occupation  afford  the 


employer  and  the  Department  the 
opportunity  to  more  closely  associate 
the  level  of  skill  required  for  the  job 
opportunity  to  the  relevant  OES  job 
category  and,  in  turn,  the  appropriate 
AEWR. 

The  Department  has  carefully 
considered  these  comments  and  does 
not  find  the  notion  of  meaningful  skill 
differences  among  most  agricultural 
workers  to  be  generally  credible.  The 
perception  expressed  by  some 
commenters  that  the  OES  data  actually 
differentiates  workers  by  skill  is  simply 
false.  The  OES  wage  levels  are  not 
determined  by  surveying  the  actual  skill 
level  of  workers,  but  rather  by  applying 
an  arithmetic  formula.  These  are 
arbitrary  percent  cut-offs  of  the 
distribution  of  earnings  within  the 
occupations.  Therefore,  the  associated 
occupational  skill  levels  are  not  well 
defined,  and  H-2A  wage  differences  do 
not  accurately  reflect  meaningful 
differences  in  skills  or  job  complexity. 

Moreover,  the  Department  finds  that 
the  notion  of  meaningful  skill 
differences  among  agricultural  workers 
is  unfounded.  Most  of  the  occupations 
and  activities  relevant  to  the  H-2A 
program  involve  skills  that  are  readily 
learned  in  a  very  short  time  on  the  job,^' 
skills  peak  quickly,  rather  than 
increasing  with  long-term  experience, 
and  skills  related  to  one  crop  or  activity 
are  readily  transferred  to  other  crops  or 
activities. 

The  preamble  to  the  2008  Final  Rule 
states  that  the  Department  is  statutorily 
obligated  to  use  the  four-tier  wage 
system.  Although  the  relevant  statute  is 
not  clear  on  its  face,  the  Department  has 
now  concluded  that  this  statement  is  an 
incorrect  reading  of  the  statute.  The 
legislation  establishing  the  four-tier 
system  was  part  of  the  Consolidated 
Appropriations  Act  2005,  Pub.  L.  108- 
447  and  is  contained  in  a  section  titled 
the  L-1  Visa  and  H-lB  Visa  Reform  Act. 
The  specific  part  of  that  Act  describing 
the  four-tier  system,  sec.  423,  is  titled 
H-lB  Prevailing  Wage  Level.  In 
addition,  the  legislation  specifically 
identifies  the  visa  categories  to  which  it 
applies  and  H-2A  visas  are  not  included 
in  the  list.  While  the  Department  had 
the  discretion  to  use  the  four-tier  system 
in  the  H-2A  program  if  the  facts 
supported  that  outcome,  it  is  simply 
wrong  to  state  that  the  Department  is 
statutorily  required  to  use  it.  Moreover, 
for  the  reasons  stated  above,  the 
Department  has  concluded  that  the  OES 


”  According  to  the  Employment  Projection 
Program  at  BLS.  for  crop,  nursery,  and  greenhouse 
farm  workers  and  laborers,  the  most  significant 
source  of  post-.secondary  education  or  training  is 
short-term  on-the-job  training.  See  http:// 
i\-u’w.bls.gov/opub/mlr/2007/l  1  /artSfull.pdf. 


four-tier  wage  system  is  inappropriate 
for  use  in  the  H-2A  program. 

(i)  Survey  Frequency  and  Data 
Availability 

The  FLS  and  publication  schedule 
provide  timely  data  for  purposes  of 
calculating  the  relevant  State  AEWRs. 
Specifically,  the  FLS  is  routinely 
available  and  published  within  1  month 
of  the  survey  date.  The  quarterly 
gathering  of  data  ensures  that  the  annual 
averages  are  more  accurately  reflective 
of  the  fluctuations  of  farm  labor 
patterns,  which  are  by  definition 
seasonal  and  thus  more  subject  to 
fluctuation  than  other  occupations.  The 
scope  and  frequency  of  the  survey 
means  that  all  crops  and  activities  now 
covered  by  the  H-2A  program  will  be 
included  in  the  survey  data  and  that 
peak  work  periods  also  will  be  covered. 
This  is  in  contrast  to  the  OES  data, 
which  are  published  1  year  after 
collection  of  the  most  recent  data  panel. 
Furthermore,  OES  data  are  only 
collected  in  May  and  November,  which 
are  not  times  of  peak  work  for  many 
crops  and  activities  covered  by  H-2A. 

(ii)  Accuracy  of  Data 

The  Department  also  weighed 
concerns  over  the  accuracy  of  AEWRs 
based  on  the  USDA  FLS  because  the 
FLS  is  not  based  on  reported  hourly 
wage  rates.  Instead,  the  USDA’s  FLS 
asks  employers  to  report  total  gross 
wages  and  total  hours  worked  for  all 
hired  workers  for  the  two  reference 
weeks  of  the  survey.  Based  on  this 
information,  the  survey  constructs 
annual  average  earnings  for  the  broad 
general  categories  of  field  workers  and 
livestock  workers  as  the  ratio  of  gross 
wages  to  hours  worked.  The  hourly 
AEWR  thus  is  not  based  on  reported 
hourly  wages,  but  rather  on  the  basis  of 
the  numerator  (total  gross  wages  for  the  ' 
combined  occupations)  and 
denominator  (total  hours  for  the 
combined  occupations)  derived  from  the 
information  supplied  by  employers. 

The  USDA  FLS  asks  employers  about 
their  workers’  total  earnings  and  total 
hours  worked  to  derive  average  hourly 
rates.  In  OES,  establishments  report  tbe 
number  of  workers  in  a  certain 
occupation  earning  within  each  of  12 
wage  intervals.  To  calculate  the  mean 
hourly  wage  -of  each  occupation,  total 
weighted  hourly  wages  are  summed 
across  all  wage  intervals  and  divided  by 
the  occupation’s  weighted  survey 
employment.  Furthermore,  the  mean 
hourly  wage  rate  for  all  workers  in  any 
given  wage  interval  is  not  computed 
using  grouped  data  collected  by  the  OES 
survey.  Rather,  the  mean  wage  for  each 
interval  is  based  on  occupational  wage 
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data  collected  by  the  BLS  Office  of 
Compensation  and  Working  Conditions 
for  the  National  Compensation  Survey 
(NCS).  Although  smaller  than  the  OES 
in  terms  of  sample  size,  the  NCS  - 
program,  unlike  OES,  collects 
individual  wage  data.  However, 
agriculture  establishments  are  excluded 
from  the  scope  of  the  NCS.  Farm  worker 
data  is  derived  from  workers  employed 
through  companies  listing  themselves  as 
nonagricultural  establishments. 

Therefore,  the  Department  believes  that 
the  FLS  is  superior  to  the  OES  for 
purposes  of  computing  the  H-2A 
AEWR. 

(iii)  The  Department’s  Decision  To 
Return  to  the  NASS  FLS  Methodology 

Even  if  one  accepted  the  argument 
that  the  geography,  occupational,  and 
other  attributes  of  data  available  from 
the  OES  are  desirable  features,  the 
Department  finds  that  none  of  these 
individually  or  together  would  offset  the 
disadvantage  that  the  OES  does  not 
gather  data  directly  from  farmers  but 
from  non-farm  establishments  whose 
operations  support  farmer  production, 
rather  than  engage  in  farm  production. 

For  example,  the  OES  results  for  the 
farm  workers  and  laborers,  crop,  nursery 
and  greenhouse  occupation  category 
reflects  only  the  subset  of  farm  workers 
and  laborers  employed  by  agricultural 
support  services  employers — companies 
who  provide  agricultural  labor  supply  to 
farmers  on  a  contract  basis.  The  survey 
does  not  include  data  on  the  majority  of 
farm  workers  who  are  directly  hired  by 
farm  operators.  Because  the  data 
demonstrate  that  workers  employed  by 
support  services  establishments  are  less 
educated  and  less  likely  to  be  U.S. 
citizens  than  employees  of  farm 
establishments,  and  therefore  typically 
have  substantially  lower  wage  rates,  the 
OES  survey  is  not  an  appropriate  data 
source  for  ensuring  that  the  importation 
of  guest  workers  does  not  adversely 
affect  U.S.  workers. 

For  this  and  all  of  the  other  reasons 
discussed,  the  Department  will  return  to 
its  1987  Rule  methodology  for  the 
formulation  of  the  AEWR.  The 
Department  will  annually  publish  for 
each  State  within  a  given  geographical 
region  the  AEWR  based  on  the  average 
combined  hourly  wage  for  field  and 
livestock  workers  for  the  four  quarters  of 
the  prior  calendar  year  from  the  USDA’s 
NASS  FLS. 

c.  Collective  Bargaining  Wage 

The  Department  did  not  propose 
adding  the  term  collective  bargaining 
wage  in  the  provision  regarding  the 
required  wage  to  be  offered.  Several 
commenters,  however,  suggested  that 


the  Department  address  the  use  of 
collective  bargaining  wages  in  required 
wages.  Some  commenters  suggested  that 
the  collective  bargaining  wage  rate  be 
cited  as  the  first  wage  to  be  imposed,- 
looking  to  the  highest  of  the  AEWR, 
prevailing,  or  minimum  wages  only  in 
the  absence  of  a  collective  bargaining 
wage  rate,  in  order  to  recognize  that 
wages  paid  under  collective  bargaining 
agreements  between  a  union  and  an 
employer  do  not  adversely  affect  the 
wages  of  workers  similarly  employed. 
Others  suggested  the  Department 
recognize  wages  set  by  collective 
bargaining  agreements  as  prevailing,  in 
the  alternative  or  as  an  exception  to  the 
AEWR. 

After  consideration,  the  uepartment 
has  decided  to  amend  the  provision  to 
add  the  term  an  agreed-upon  collective 
bargaining  wage  to  the  required  wage 
rate  options  for  employers.  This 
amendment  requires  employers  to  use  a 
collective  bargaining  wage  if  it  is  the 
highest  wage,  thus  avoiding  the 
potential  payment  of  a  collective 
bargaining  wage  that  is  less  than  the 
other  wages.  At  the  same  time,  it 
acknowledges  the  role  of  the 
collectively  bargained  wage  as  a 
potential  legitimate  wage. 

d.  Increase  in  Prevailing  Wage  During 
the  Contract  Period 

In  the  NPRM,  the  Department 
proposed  that  if  the  prevailing  wage  rate 
is  adjusted  during  the  work  contract  and 
the  new  adjusted  wage  is  higher  than 
the  required  wage  at  the  time  of 
certification,  the  employer  must  pay 
that  higher  wage  upon  notification  by 
the  Department.  We  are  retaining  this 
requirement  with  modifications  based 
on  (a)  above. 

The  Department  received  several 
comments  in  favor  of  this  proposal.  One 
commenter  expressed  support  for  the 
proposed  increase  but  suggested  the 
Department  further  amend  the 
requirement  to  include  within  the  list  of 
applicable  wages  the  hourly  wage  or 
piece  rate  paid  to  the  employer’s  non- 
H-2A  workers  in  the  current  or 
immediately  preceding  season  for 
comparable  employment.  The 
Department  declines  to  adopt  this 
recommended  change  as  not  necessary 
to  fulfill  the  statutory  requirement  to 
ensure  that  U.S.  workers  are  not 
adversely  affected. 

Some  commenters  opposed  the 
proposed  adjustment,  contending  in  one 
case  that  the  proposal  is  contrary  to 
current  practice  in  other  temporary 
programs,  and  that  the  Department 
provided  inadequate  justification  for  the 
change.  These' commenters  also 
indicated  that  the  application  in  mid¬ 


season  of  any  increase  would  be 
detrimental  to  employers  who  have 
already  budgeted  for  the  season  based 
on  wages  in  effect  at  the  time  of 
recruitment. 

Employers  participating  in  the  H-2A 
program  have  historically  been  required 
to  offer  and  pay  the  highest  of  the 
AEWR,  the  prevailing  wage  or  the 
Federal  or  State  minimum  wage  at  the 
time  the  work  is  performed.  The  wage 
adjustment  under  this  provision  is 
intended  to  ensure  that  the  workers  in 
the  program  are  consistently  receiving  at 
least  the  highest  of  the  applicable 
wages.  As  explained  above,  the  wage 
adjustment  also  ensures  that  the  wages 
reflect  the  wage  in  the  area  of  intended 
employment  in  those  relatively  rare 
cases  when  that  wage  exceeds  the 
AEWR.  Accordingly,  this  adjustment,  as 
stated  in  the  Final  Rule,  will  only  affect 
a  limited  number  of  employers  whose 
OFLC-approved  offered  wage  rate  falls 
below  the  permissible  floor  once  the 
new  wage  rates  are  issued. 

The  Department  recognizes  that  these 
wage  adjustments  may  alter  employer 
budgets  for  the  season.  However,  the 
change  is  intended  to  ensure  workers 
are  paid  throughout  the  life  of  their 
contracts  at  an  appropriate  wage. 
Therefore,  employers  are  encouraged  to 
include  into  their  contingency  planning 
certain  flexibility  to  account  for  any 
possible  wage  adjustments. 

6.  Section  655.121  Job  Orders 
a.  Area  of  Intended  Employment 

(i).  Submission  of  the  Job-Order  to  the 
SWA 

The  Department  proposed  to  continue 
the  longstanding  practice  of  requiring 
employers  to  submit  job  orders  to  the 
SWA  serving  the  area  of  intended 
employment  for  intrastate  clearance  in 
order  to  test  the  local  labor  market  and 
determine  the  availability  of  U.S. 
workers  before  filing  an  Application. 

The  Department  further  proposed  that  if 
the  job  opportunity  is  located  in  more 
than  one  State  within  the  same  area  of 
intended  employment,  the  employer 
may  submit  a  job  order  to  any  one  of  the 
SWAs  having  jurisdiction  over  the 
anticipated  worksites  to  place  the  job 
order.  Tbe  Final  Rule  also  requires  that 
the  SWA  must  forward  the  job  order  to 
tbe  companion  SWAs  to  have  it  placed 
in  all  locations  simultaneously. 

The  Department  received  several 
comments  on  this  proposal.  A  farm 
worker  advocacy  association 
commented  that  the  filing  of  the  job 
order  alone  and  the  elimination  of  the 
contemporaneous  filing  of  the 
Application  inappropriately  reduces  the 
oversight  by  the  OFLC  during  the  early 
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stages  of  the  H-2A  process.  This 
commenter  was  concerned  about  the 
sufficiency  of  OFLC  oversight  during 
the  pre-certification  period  when  OFLC 
staff  previously  used  this  period  to 
address  serious  deficiencies  in  the 
Application  that  affected  material  terms 
of  employment  and  recruitment, 
including  job  terms  and  conditions  as 
publicized  to  both  U.S.  and  foreign 
workers. 

Several  commenters  supported  the 
Department’s  proposed  regulation.  One 
noted  that  it  would  reintroduce  much- 
needed  checks  and  balances  into  the 
process.  Others  indicated  that  the 
submission  of  the  job  order  and 
initiation  of  recruitment  prior  to 
certification  would  increase 'the 
potential  for  hiring  local  workers.  They 
also  suggested  that  recruitment  of  U.S. 
workers  may  satisfy  the  need  for 
agricultural  labor  and  eliminate  the 
need  for  a  labor  certification.  As  noted 
in  the  NPRM,  the  INA  requires 
employers  to  engage  in  recruitment 
through  the  job  clearance  system, 
administered  by  the  SWAs.  See  8  U.S.C. 
1188(b)(4):  see  also  29  U.S.C.  49  et  seq., 
and  20  CFR  part  653,  subpart  F. 
Accordingly,  the  Final  Rule  retains  the 
language  of  the  NPRM. 

(ii).  Submission  75-60  Days  Prior  to 
Date  of  Need 

The  Department  proposed  to  retain 
the  2008  Final  Rule  requirement  that  the 
employer  submit  the  job  order  to  the 
SWA  no  more  than  75  calendar  days 
and  no  fewer  than  60  calendar  days 
before  the  date*of  need.  The  Department 
received  several  comments  about  this 
proposal.  The  Department  received  two 
comments  from  State  agencies 
supporting  the  longer  recruitment 
timeframe,  one  noting  that  the 
timeframe  will  permit  the  SWA  to 
review  the  proposed  terms  and 
conditions,  assure  that  the  wages  offered 
meet  the  required  wage,  and  commence 
required  recruitment  by  placing  the  job 
order  into  intrastate  clearance. 

Most  commenters,  however,  opposed 
the  75  to  60  day  recruitment  period. 
Many  of  them  advocated  a  return  to  the 
45-day  posting  of  the  job  order, 
reasoning  that  it  provides  a  more 
appropriate  timeframe  for  employers  to 
assess  the  local  job  market  as  well  as  to 
anticipate  labor  demands  of  the  coming 
crop.  Other  commenters  explained  that 
growers,  particularly  small  and  mid¬ 
sized  growers,  must  account  for  a 
variety  of  factors  in  order  to  decide  what 
crops  to  plant  and  the  amount  of 
acreage,  and  that  they  do  not  make  those 
decisions  75  to  60  days  in  advance. 
These  commenters  also  expressed  the 
concern  that  very  few  local  agricultural 


workers  commit  to  a  job  75  to  60  days 
in  advance  and  many  of  those  who  do 
commit  often  do  not  report  for  work  on 
the  date  of  need.  One  of  these 
commenters  expressed  concern  that  the 
longer  recruitment  period  would 
penalize  employers  because  early  hires 
may  no  longer  be  available  at  the  time 
the  work  begins,  leaving  the  employer 
with  a  labor  shortage. 

A  few  commenters  echoed  the  same 
concerns  and  argued  for  a  shorter 
timeframe.  These  commenters  criticized 
the  Department’s  rationale  for  extending 
the  recruitment  period.  The  same 
commenters  referenced  the 
Department’s  statements  in  the  NPRM 
indicating  that  the  use  of  the  H-2A 
program  since  the  implementation  of 
the  2008  Final  Rule  has  decreased, 
arguing  that  there  should  be  less  heed 
for  a  longer  timeframe  due  to  fewer 
demands  on  the  Department’s  resources. 

Many  commenters  advocated  for  the 
return  to  the  45-day  timeframe  because 
the  shorter  recruitment  period  would  be 
counterbalanced  by  the  50  percent  rule 
that  tends  to  provide  longer  exposure  to 
H-2A  job  opportunities  for  U.S. 
workers.  One  commenter  argued  that 
the  longer  recruitment  period  was  more 
acceptable  when  it  was  combined  with 
a  shorter  30-day  referral  period.  Another 
commenter,  a  State  farm  bureau,  also 
opposed  the  proposal,  noting  that  the  15 
to  30  days’  increase  in  pre-employment 
recruiting  was  initially  implemented  by 
the  Department  in  exchange  for  the 
elimination  of  the  50  percent  rule  and 
reduction  in  the  referral  period  to  30 
days  after  the  start  date. 

One  commenter  noted  that  the 
Department  presented  no  evidence 
indicating  that  referrals  made  further 
from  the  date  of  need  are  more 
numerous  than  those  closer  to  the  date 
of  need.  Another  referred  to 
Congressional  testimony  from  a  former 
association  executive  asserting  that  in 
his  experience  recruiting  closer  to  the 
date  of  need  produces  more  applicants 
and  that  prospective  job  applicants  in 
these  industries  do  not  look  for  work 
120  or  even  45  days  in  advance. 

A  law  firm  representing  growers 
urged  the  Department  to  allow  growers 
to  file  their  proposed  job  orders  on  the 
shortest,  most  administratively  feasible 
timeframe.  It  also  noted  that  the 
Department’s  policies  should  be 
designed  to  allow  flexibility  and 
entrepreneurial  expansion  and 
development  of  agricultural  production 
and  work  opportunities,  and  not  restrict 
the  growth  of  job  opportunities  or 
agricultural  products. 

Some  commenters  cited  the  statement 
in  the  NPRM  that  the  Department 
approves  most  applications  by  the  27th 


to  29th  day  before  the  date  of  need  as 
evidence  that  the  current  system  of 
filing  on  the  45th  day  before  the  date  of 
need  and  certifying  by  the  30th  day 
before  the  date  of  need  is  working  and 
need  not  be  changed.  The  Department  is 
bound  by  the  statute  to  make  a  final 
determination  on  each  temporary 
agricultural  labor  qertification  by  the 
30th  day  before  the  date  of  need.  The 
fact  that  the  Department  is  generally 
able  to  meet  the  statutory  deadline  does 
not  mean  that  the  Department  is  able  to 
certify  based  on  a  robust  record  of  the 
employer’s  recruitment  efforts.  As 
discussed  above,  the  extension  of  the 
recruitment  period  will  enable  the 
Department  to  make  its  certification 
with  better  information  on  recruitment. 

Based  on  its  long  program  experience, 
the  Department  believes  that  beginning 
recruitment  45  days  before  the  date  of 
need  is  insufficient  because  it  provides 
the  Department  with  only  15  days  to 
assess  the  availability  of  U.S.  workers  in 
the  relevant  job  market  and  to  permit 
them  sufficient  time  to  seek  and  be 
hired  for  these  jobs.  (In  fact,  since  it 
must  first  accept  the  Application  and 
authorize  recruitment,  the  Department 
has  traditionally  had  only  about  a  week 
to  review  recruitment  efforts.)  The 
Department  has  determined  that  the  75 
to  60  day  timeframe  most  adequately 
balances  the  Department’s  statutory 
duty  to  ensure  that  U.S.  workers  have 
access  to  meaningful  employment 
opportunities  (and  are  not  adversely 
affected  by  the  employment  of  foreign 
workers),  with  the  agricultural 
employers’  legitimate  need  to  meet  labor 
demands.  In  response  to  the 
commenter’s  argument  that 
unpredictable  factors  often  affect  an 
employer’s  labor  needs,  the  Department 
notes  that  its  Final  Rule  retains  a 
provision  that  permits  an  employer  to 
amend  its  Application  prior  to 
certification  to  increase  the  number  of 
workers  needed.  Giving  growers  the 
ability  to  request  additional  workers  is 
intended  to  provide  flexibility  and 
account  for  the  contingencies  affecting 
agricultural  production.  Furthermore, 
the  Department  recognizes  that  some 
local  job  applicants  who  accept  an  offer 
of  employment  in  agriculture,  as  in  all 
other  industries,  on  occasion  .fail  to 
report  for  work  as  agreed.  Employers  in 
those  circumstances  must  temporarily 
re-distribute  the  workload  while  seeking 
to  hire  a  replacement.  We  reemphasize 
that  while  the  Final  Rule  permits  the 
submission  of  the  job  order  as  much  as 
75  days  before  the  start  date,  employers 
are  only  required  to  submit  their  job 
orders  60  days  prior  to  the  start  date. 

The  Department  believes  that  this 
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timeframe  enhances  the  ability  of 
domestic  workers  to  access  these 
employment  opportunities. 

As  discussed  throughout  this  Final 
Rule,  the  Department’s  primary  concern 
with  respect  to  its  statutory  mandate  is 
restoring  necessary  protections  to  U.S. 
and  foreign  workers  while  maintaining 
a  fair  and  reliable  process  for  addressing 
legitimate  employer  needs.  As  adopted, 
the  75  to  60  day  timeframe  is  necessary 
to  ensure  the  orderly  and  timely 
administration  of  the  program  and 
provides  the  necessary  flexibility  for  the 
Department,  the  SWAs  and  employers 
to  meet  the  program’s  statutory 
requirements  and  objectives.  The 
demand  on  Departmental  resources, 
although  relevant,  is  not  a  decisive 
factor  in  implementing  a  workable 
timeframe. 

The  Department  has  determined  that 
in  addition  to  providing  U.S.  workers 
with  longer  exposure  to  H-2A  job 
opportunities  through  the  reinstatement 
of  the  50  percent  rule,  the  longer  pre¬ 
filing  timeframe  will  ensure  that  the  job 
order  meets  all  applicable  programmatic' 
requirements.  The  Department  has 
determined  that  both  a  longer  ~ 
recruitment  period  and  a  longer  referral 
period  are  necessary  to  meet  the 
statutory  and  policy  objectives  of  the  H- 
*  2A  program.  While  there  had  been  some 
discussion  about  balancing  the 
initiation  of  recruitment  with  the 
termination  of  the  employer’s  obligation 
to  hire  domestic  applicants,  the  two 
issues  are  unrelated  and  deal  with 
different  aspects  of  recruitment.  The 
need  to  start  the  recruitment  process 
slightly  earlier  will  also  assist  the 
Department  to  more  effectively  meet  our 
obligation  to  make  a  certification 
decision  30  days  before  the  start  date. 
This  is  unrelated  to  the  need  to  ensure 
the  continued  availability  of  these 
positions  to  U.S.  workers  through  post¬ 
certification  hiring  requirements.  We 
have  discussed  above  why  recruitment 
needs  to  start  at  least  60  days  before  the 
start  date.  We  discuss  later  in  this 
preamble  why  the  Department  has 
determined  that  the  post-certification 
hiring  is  best  met  through  the  50  percent 
rule. 

Having  considered  the  issues  raised 
by  commenters,  the  Department  has 
decided  to  keep  the  provision  in  the 
Final  Rule.  Therefore,  the  Department 
has  determined  that  the  75  to  60  day 
timeframe  provides  adequate  time  to 
resolve  any  pre-filing  issues  in  a  way 
that  will  not  liegatively  impact  the 
employer’s  ability  to  timely  meet  its 
labor  needs. 


b.  SWA  Review 

In  the  NPRM  the  Department 
proposed  that  SWAs  review  the 
contents  of  the  job  order  and  address 
any  noted  deficiencies.  As  noted  above, 
it  also  provided  for  the  involvement  of 
the  Certifying  Officer  (CO)  to  resolve 
any  issues  regarding  the  placement  of 
job  orders  in  the  intrastate  clearance 
system.  The  Department  received  a 
number  of  comments  addressing  this 
provision.  Many  of  the  commenters 
expressed  concern  over  the  broad 
discretion  granted  to  the  SWAs  to 
determine  the  sufficiency  of  the  job 
order,  and  the  lack  of  CO  involvement 
to  resolve  outstanding  issues  prior  to  the 
filing  of  the  Application.  These 
commenters  proposed  to  limit  the  SWA 
review  to  a  specified  timeframe. 

A  few  expressed  support  for  the 
retention  by  the  OFLC  of  ultimate 
decision-making  authority  regarding  the 
sufficiency  of  job  orders  but  expressed 
concern  over  what  they  deemed  an 
inordinate  level  of  decision-making 
authority  in  the  hands  of  the  SWAs. 
These  commenters  were  primarily 
concerned  with  the  resulting  lack,  of 
uniformity  in  adjudication  and 
enforcement  due  to  differences  between 
the  SWAs  in  rule  interpretation  and  the 
likelihood  that  disparate  adjudications 
will  result  in  confusion  for  both 
employers  and  workers. 

C5ne  commenter  stated  that  having 
multiple  points  of  acceptance  will  cause 
confusion  and  disruption  in  program 
use  for  large  and  small  growers  because 
States  may  differ  from  one  another  in 
their  interpretations  of  the  statutory  and 
regulatory  requirements  and  some  are 
not  even  consistent  internally.  In 
addition,  the  commenter  was  concerned 
about  the  potential  for  inconsistency 
between  what  the  SWA  accepts  at  the 
pre-filing  stage  and  the  later 
determination  by  the  CO  regarding  the 
sufficiency  of  the  job  order. 

Another  commenter  indicated  support 
for  the  reduced  role  of  the  SWAs  in  the 
H-2A  labor  certification  process  under 
the  2008  Final  Rule.  This  commenter 
contended  that  most  of  the  delay  in 
processing  of  H-2A  visas  has  been 
caused  by  SWA  staff,  who  it  asserted 
have  been  slow  to  perform  their  duties 
under  the  program.  This  commenter 
proposed  that  the  Department  limit  the 
role  of  the  SWAs  to  the  inspection  of 
worker  housing  and  workplace 
conditions  after  approval. 

A  large  growers’  association  expressed 
dissatisfaction  with  the  process  for 
placing  job  orders  with  the  SWA.  It 
asserted  that  since  the  filing  of  the 
Application  is  predicated  on  the 
acceptance  by  the  SWA,  the  Department 


failed  to  provide  a  meaningful  relief 
mechanism  for  employers  to  address 
issues  with  the  SWAs  imposing 
unwarranted  requirements. 

The  Department  expressed  above  its 
belief  that  SWAs  remain,  as  they  have 
always  been,  the  arbiters  of  the 
acceptability  of  job  orders.  The 
Department  also  recognizes  the  need  for 
employers  to  have  an  acceptable  and 
timely  process  by  which  orders  are  fully 
evaluated  and  issues  addressed  with 
each  SWA.  Therefore,  the  Department 
has  decided  to  amend  its  procedures  for 
SWA  acceptance  of  the  H-2A  job  order 
to  allow  for  a  timely  process  of  the 
acceptance  or  rejection  of  job  orders. 

Under  the  INA,  the  Department  has 
the  ultimate  responsibility  for  all  labor 
certification  determinations.  The  Final 
Rule  does  not  abrogate  that  authority. 
However,  the  Department  has 
determined  that  the  involvement  of  the 
SWAs  at  the  outset  of  mandatory 
recruitment  will  benefit  the  process 
because,  as  discussed  above,  SWAs  have 
unique  expertise  in  assisting  employers 
in  preparing  job  orders  and  making 
initial  determinations  regarding  their 
sufficiency.  In  addition,  SWAs  are 
experienced  in  providing  services  to 
farm  workers  and  helping  them  navigate 
the  employment  process.  In  order  to 
balance  our  obligations  under  the  INA 
with  involvement  of  the  SWAs  in  the 
process,  the  Final  Rule  creates  a  process 
so  that  disagreements  between  the 
employer  and  the  SWA  about  the 
contents  of  the  job  order  can  be 
expeditiously  resolved.  This  provision 
also  ensures  uniformity  of 
determinations  and  places  the  ultimate 
decision  regarding  the  sufficiency  of  a 
job  order  with  the  CO. 

The  Department’s  Final  Rule  therefore 
adopts  a  process  in  which  the  SWA 
must  either  accept  or  reject  the  job 
order.  After  considering  comments 
advocating  that  the  Final  Rule  include 
a  timeline,  the  Department  has 
determined  that  7  calendar  days,  rather 
than  the  5  days  proposed  by  some 
commenters,  provides  the  SWA  with 
adequate  time  to  make  a  determination 
on  even  the  most  substantial  job  orders. 
In  the  event  the  SWA  and  the*employer 
cannot  reach  a  mutually  agreeable 
solution  regarding  the  job  order  in  the 
timeframe  outlined  in  the  revised 
regulation,  the  SWA  must  reject  the  job 
order  by  written  notice  specifying  the 
reasons  for  rejection,  i.e.  the 
deficiencies  in  the  job  order,  to  the 
employer,  and  the  employer  must 
respond.  The  Final  Rule  adds  the 
requirement  that  once  the  employer 
responds  to  the  SWA  notification  of 
deficiencies,  the  SWA  must  respond  to 
the  employer’s  response  within  3 
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calendar  days.  If  the  job  order 
deficiencies  still  remain  unresolved,  the 
Department’s  regulations  permit  the 
employer  to  use  the  emergency  filing 
procedures  to  file  its  Application  (and 
the  job  order)  directly  with  the  National 
Processing  Center  (NPC);  such 
circumstances  will  constitute  the  good 
cause  contemplated  by  that  provision. 
The  CO  will  then  follow  the  procedures 
for  accepting  or  rejecting  the  job  order 
as  outlined  in  this  revised  provision. 

The  Department’s  regulations  provide 
for  the  involvement  of  the  CO  in 
instances  where  issues  with  the  job 
order  are  not  resolved  between  the 
employer  and  the  SWA.  As  explained 
above,  the  Department’s  Final  Rule 
adopts  a  timeframe  under  which  the 
SWA  must  either  accept  or  reject  the  job 
order  within  7  calendar  days  and 
respond  within  3  calendar  days  where 
the  employer  responds  to  the 
notification  of  deficiencies.  If  the 
deficiencies  remain  unresolved,  the 
Final  Rule  provides  for  the  filing  of 
Applications  on  an  emergency  basis 
where  the  employer  and  the  SWA 
cannot  reach  a  timely  resolution 
regarding  the  placement  of  the  job  order. 

The  Department  does  not  anticipate 
significant  discrepancies  between  SWA 
determinations  in  various  States.  In  our 
experience,  differences  in  SWA 
processing  of  job  orders  are  often 
attributable  to  the  differences  in 
experience  with  the  local  industries  and 
labor  markets,  and  the  resulting 
distinctions  in  treatment  are  legitimate 
outgrowths  of  those  differences.  The 
Department  is  relying  on  the  SWAs  to 
apply  their  broad,  historical  experience 
in  administering  our  nation’s  public 
workforce  system  and  understanding  of 
the  practical  application  of  program 
requirements  to  the  process  of  clearing 
job  orders.  SWAs  process  job  orders  as 
part  of  their  essential  functions  and 
have  processed  H-2  and  H-2A  job 
orders  since  the  inception  of  the 
program.  Employers  are  encouraged  to 
work  with  the  SWAs  early  in  the 
process,  including  on  crafting  the 
requirements  of  job  orders,  to  ensure 
that  their  job  orders  meet  all 
requirements,  and  are  timely  accepted 
for  intrastate  clearance.  In  addition,  the 
Department  anticipates  that  CO 
determinations  about  job  orders  will  in 
most  instances  agree  with  those  of  the 
SWA.  The  Department  will  provide 
training  and  on-going  guidance  for  the 
SWAs  and  program  users,  in  order  to 
foster  a  clear  understanding  of  program 
and  other  regulatory  requirements  and 
ensure  uniformity  in  determinations. 


c.  Intrastate  Clearance 

The  Department  proposed  to  continue 
the  requirement  of  having  the  employer 
whose  job  opportunity  is  in  more  than 
one  State  file  with  only  one  SWA 
serving  the  area  of  intended 
employment. 

A  commenter  suggested  that  each 
work  site  be  evaluated  to  determine 
whether  there  is  more  than  one  area  of 
intended  employment  for  a  particular 
job  opportunity.  This  commenter 
proposed  a  change  to  require  that  the 
employer  simultaneously  submit  a  job 
order  to  each  SWA  serving  an  area  of 
intended  employment  where  the  job 
opportunity  is  located  in  more  than  one 
State. 

An  individual  commenter  proposed 
that  the  SWA  placing  the  job  order  in 
intrastate  clearance  share  the  listing 
with  other  SWAs  in  States  bordering  the 
State  containing  the  area  of  intended 
employment.  This  commenter  argued 
that  State  lines  should  not  stand  in  the 
way  of  recruitment  of  local  residents 
where  the  area  of  commuting  distance 
encompasses  more  than  one  State.  This 
commenter  further  argued  that 
permitting  the  forwarding  of  job  orders 
to  neighboring  States  would  save  the 
employer  the  costs  of  applying  for  an  H- 
2A  labor  certification  if  the  employer  is 
able  to  fill  the  job  openings  with  local 
workers. 

The  Department  agrees  with  the  intent 
of  these  comments  and  has  modified  the 
rule  to  require  the  SWA  to  forward  the 
job  order  to  the  other  SWAs  having 
jurisdiction  over  the  area  of  intended 
employment.  However,  we  believe  the 
requirement  for  filing  with  multiple 
States  would  be  confusing  to  employers 
and  place  an  undue  burden  on  them. 
Since  SWAs  have  existing  mechanisms 
to  accomplish  this  task,  this  is  a  more 
appropriate  activity  for  the  SWA,  rather 
than  the  employer,  to  undertake. 

d.  Duration  of  Job  Order  Posting 

The  Department  is  clarifying  that 
Form  ETA-790,  the  Agricultural  and 
Food  Processing  Clearance  Order,  is  to 
be  used  for  the  submission  of  the  job 
order  to  the  SWA.  The  Department 
received  one  comment  opposing 
duplication  in  filing  and  processing 
arguing  that  the  most  substantive  and 
voluminous  portion  of  an  application  is 
the  Form  ETA-790.  The  Form  ETA-790 
must  be  used  by  all  employers  seeking 
to  recruit  agricultural  labor  in  the  U.S., 
pursuant  to  the  Wagner-Peyser 
regulations  at  20  CFR  653.401.  Those 
regulations  were  not  part  of  this 
rulemaking  so  this  comment  was  not 
considered. 


e.  Modifications  to  the  Job  Order 

The  Department  proposed  a  process 
for  the  modification  of  job  orders. 

Several  commenters  expressed  concern 
regarding  the  proposed  provision 
permitting  the  CO  to  direct  modification 
of  a  job  order  after  SWA  acceptance  and 
before  the  issuance  of  a  labor 
certification.  Some  of  the  commenters 
argued  that  there  should  be  finality  in 
the  process,  including  one  point  of 
acceptance  for  a  job  order.  Some 
commenters  further  argued  that  since 
the  employer  is  held  to  the  terms  and 
conditions  offered  in  the  job  order,  the 
SWA  and  the  CO  should  be  bound  by 
the  acceptance  of  those  terms  and 
conditions.  A  couple  of  commenters 
expressed  concern  that  corrections  to 
the  job  order  after  SWA  acceptance  and 
placement  in  intrastate  clearance  may 
result  in  different  groups  of  potential 
workers  being  recruited  under  differing 
terms,  and  noted  that  workers  recruited 
under  a  particular  job  order  need  to  be 
able  to  rely  on  the  terms  and  conditions 
offered.  One  of  these  commenters 
proposed  that  the  Department  limit  all 
modifications  after  acceptance  to 
significant  emergency  situations  such  as 
Acts  of  God.  Another  commenter 
opposed  the  provision  permitting  the 
CO  to  direct  an  employer  to  modify  the 
job  order  after  a  finding  that  the 
previously  accepted  terms  and 
conditions  fail  to  fully  comply  with 
program  requirements.  This  commenter 
indicated  that  this  provision  violates  8 
U.S.C.  1188(c)(2),  which  requires  DOL 
to  state  any  deficiencies  that  it  finds  in 
a  labor  certification  application  within  7 
days. 

The  INA  requires  the  Department  to 
note  any  deficiencies  in  the  employer’s 
Application  within  7  days  from  receipt. 
We  do  not  interpret  the  provision 
requiring  the  Department  to  accept  or 
reject  an  Application  within  7  days  to 
limit  the  Department  from  requiring 
modifications  after  acceptance.  The  INA 
cannot  mean  that  the  SWA’s  acceptance 
of  the  Application  forces  the  CO  to 
overlook  any  apparent  violations.  To 
interpret  the  statute  in  that  way  would 
require  the  Department  to  either  accept 
Applications  which  contain  apparent 
violations  or  to  reject  the  Applications 
without  giving  the  employer  the 
opportunity  to  correct  the  apparent 
violation  of  program  requirements.  With 
respect  to  concerns  about  worker 
reliance  on  a  job  order  that  subsequently 
has  been  modified,  employers  will  now 
be  required  to  notify  all  workers 
recruited  pursuant  to  that  job  order  of 
any  material  change  in  the  terms  and 
conditions  of  employment,  particularly 
to  the  extent  that  the  terms  of  the  job 
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order  constitute  part  of  the  work 
contract  as  described  in  §  655.122(q). 

Another  commenter  argued  that  tne 
Final  Rule  needs  to  address  changes  by 
employers  when  changes  are  necessary 
because  of  unforeseen  business 
necessities  that  arise  during  the  time 
between  the  beginning  of  the 
recruitment  period  and  certification. 

The  Final  Rule  retains  a  provision 
from  the  NPRM  permitting  the  employer 
to  request  modification  of  a  job  order 
before  filing  the  Application.  As 
discussed  above,  many  commenters 
noted  that  at  this  point,  45  days  from 
the.date  of  need,  most  employers  would 
have  a  better  idea  regarding  their  plans 
for  the  season,  including  their  labor 
needs.  Therefore,  the  Department’s 
Final  Rule  retains  the  limitation  on 
employer  modification  of  job  orders. 

f.  Elimination  of  Requirement  That 
SWAs  Must  Verify  Employment 
Eligibility  (Form  1-9,  E-Verify) 

As  explained  in  the  NPRM,  the 
Department  proposed  to  eliminate  the 
requirement  that  SWAs  must  complete 
the  employment  eligibility  verification 
process  (Form  1-9  or  Form  1-9  plus  E- 
Verify)  for  all  workers  referred  to  the 
employer  by  the  SWA  under  a  job  order. 
The  Final  Rule  follows  the  NPRM  and 
no  longer  requires  SWAs  to  verify 
employment  eligibility.  This  approach 
is  logical  and  consistent  with 
employers’  discretion  and  duties 
concerning  all  new  hires — including  the 
checking  of  references,  qualifications, 
etc.  Nothing  in  the  INA  or  these 
regulations  precludes  the  States  from 
performing  employment  verification 
voluntarily  or  pursuant  to  State  law,  nor 
do  they  prevent  the  employer  from 
relying  on  verification  performed  by  the 
SWA  so  long  as  it  meets  certain 
verification  standards  as  set  out  in 
applicable  DHS  regulations. 

In  their  traditional  role,  the  SWAs  are 
only  required  to  refer  candidates  whose 
qualifications  match  the  terms  and 
conditions  of  the  job  order  to  an 
employer’s  job  opportunity.  Requiring 
one  small  subset  of  applicants  who 
apply  for  H-2A  positions  to  be  subject 
to  employment  eligibility  verification 
raises  the  possibility  of  disparate 
impact. 

A  SWA  referral  does  not  in  itself 
constitute  an  offer  of  employment 
because  the  referred  individual  may  be 
rejected  for  lawful,  employment-related 
reasons.  In  addition,  the  Departinent 
believes  that  SWA  resources  are  most 
effectively  directed  to  the  core  functions 
of  the  public  workforce  system,  such  as 
clearing  job  orders.  For  all  the  reasons 
discussed  above,  the  Department  has 
retained  the  language  from  the  NPRM 


and  eliminated  the  requirement  that 
SWAs  verify  employment  eligibility  of 
potential  employees  referred  in 
connection  with  an  H-2A  job  order. 

The  Department  received  comments 
both  for  and  against  the  elimination  of 
employment  eligibility  verification  by 
the  SWAs.  Several  commenters 
expressed  support  for  the  Department’s 
decision  to  return  to  the  previous 
practice  of  permitting  the  SWAs  to 
determine  for  themselves  the  method  by 
which  they  would  ensure  workers  were 
eligible  for  referral. 

Several  commenters  offered  strong 
support  for  the  Department’s  proposal  to 
remove  the  requirement  that  the  SWA 
verify  the  employment  eligibility  of  job 
seekers  before  referral.  Most  of  these 
commenters  explained  that  placing  the 
burden  of  verification  on  the  SWAs  in 
the  2008  Final  Rule  was  inappropriate 
and  that  it  required  States  to  impose  a 
greater  barrier  for  people  seeking  H-2A 
job  openings  than  on  others,  resulting  in 
disparate  treatment  of  protected  classes. 
One  SWA  further  indicated  that  people 
not  authorized  to  work  in  the  U.S.  are 
unlikely  to  seek  work  through 
government-run  One-Stop  Career 
Centers.  Another  SWA  noted  that  the 
Department  simply  lacks  statutory 
authority  to  require  SWAs  to  conduct 
employment  eligibility  verification 
because  8  U.S.C.  1324a  permits,  but 
does  not  require,  SWAs  to  complete  I- 
9  forms  with  regard  to  individuals  they 
refer  to  jobs.  One  of  these  SWAs  also 
noted  that  it  will  continue  to  refer 
eligible  job  seekers  using  its  current 
right-to-work  verification  process, 
codified  in  its  State  law.  Another  SWA 
voiced  support  for  the  elimination  of  the 
requirement  and  pointed  out  that  States 
are  not  funded  to  provide  1-9 
verification.  Another  commenter 
indicated  that  freeing  the  SWAs  of 
verification  responsibilities  was  a 
positive  development  given  that  the 
proposed  regulations  call  for  greater 
SWA  involvement  in  recruitment. 

A  few  employer  organizations 
objected  to  the  elimination  of  the 
verification  requirement  on  the  grounds 
that  employers  are  required  to  hire 
referred  workers  and  that  the  SWAs 
should  not  refer  workers  who  are  not 
eligible  to  be  employed. 

Other  commenters  discussed  what 
they  characterized  as  an  impermissible 
shifting  of  the  financial  and 
administrative  burden  of  employment 
verification  back  to  employers  who  are 
already  facing  difficult  times  and  rising 
production  costs.  One  commenter,  a 
farm  bureau,  noted  that  the  resource 
issue  for  SWAs  is  no  different  than  the 
resource  issues  that  family  farmers 
regularly  face  but  who  verify 


employment  eligibility  nonetheless. 
Another  farm  bureau  described  the 
proposal  of  reverting  to  employer 
verification  as  contrary  to  the 
Administration’s  commitment  to 
eliminating  illegal  immigration. 

Other  commenters  opposed  the 
change  in  the  requirement,  noting  that 
the  elimination  of  the  requirement 
would  burden  the  employers  whose 
Applications  were  only  partially 
certified  based  on  the  number  of 
referred  local  workers  who  later  turn  out 
to  be  ineligible  for  employment. 

Another  comrhenter  contended  that,  in 
the  absence  of  SWA  verification,  the 
Department  should  not  count  the  SWA 
referrals  against  the  number  of  workers 
requested  by  an  employer  on  an 
Application. 

Other  commenters  accused  the 
Department  of  compromising  its 
obligation  to  protect  the  jobs  of 
domestic  workers  by  eliminating  the 
employment  eligibility  verification 
requirement.  One  of  these  commenters 
further  asserted  that  the  Department 
should  take  responsibility  for  the 
referral  activities  of  its  State  partners 
and  that  the  elimination  of  the 
employment  eligibility  verification 
signifies  that  the  Department  condones 
the  employment  of  illegal  aliens,  which 
contributes  to  low  wages,  inadequate 
housing  and  a  shortage  of  viable  job 
opportunities  for  U.S.  workers.  Another 
commenter  noted  that  the  elimination  of 
the  verification  requirement  undercuts 
the  role  of  the  SWA  to  determine  the 
availability  of  U.S.  workers  for 
employment  before  the  filing  of  an 
Application.  This  commenter  asserted 
that  the  SWA’s  inability  to  determine 
the  work  authorization  of  workers 
recruited  and  referred  under  the  job 
order  fails  to  meet  the  SWA’s  legal 
obligation  to  determine  that  sufficient 
able,  willing,  and  qualified  U.S.  workers 
are  available. 

Several  commenters  expressed 
concerns  that  without  SWA  verification, 
at  least  75  percent  of  referred  workers 
will  later  prove  ineligible  for 
employment,  with  one  commenter 
citing  examples  from  its  experience. 
Most  of  these  commenters  further 
argued  that  the  referral  of  ineligible 
workers  will  place  a  burden  on 
employers  either  to  continue  to  employ 
ineligible  workers  and  run  the  risk  of 
employer  sanctions,  or  dismiss  these 
workers  and  find  replacement  workers 
in  time. 

Several  commenters  opposed  the 
change  in  the  requirement,  pointing  to 
the  2008  Final  Rule’s  interpretation  that 
8  U.S.C.  1324a  and  DHS  regulations  at 
8  CFR  274a.2  and  274a.6  require  the 
SWA  to  verify  employment  eligibility 
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before  referring  applicants  to  the 
employer.  Another  commenter 
challenged  the  Department’s  distinction 
between  a  referral  and  an  offer  of 
employment,  asserting  that  the 
distinction  is  meaningless  since  the 
employer  has  no  option  to  refuse  to  hire 
the  worker  referred  by  the  SWA  if  that 
person  is  willing,  able,  and  qualified  for 
employment.  Another  commenter 
argued  that  the  SWA  is  statutorily 
required  to  verify  employment 
eligibility  of  referrals  because  8  U.S.C. 
1188(c)(3)  lists  as  one  condition  for 
certification  a  requirement  that  the 
employer  does  not  actually  have  or  has 
not  been  provided  with  referrals  of 
qualified,  eligible  individuals,  and  8 
U.S.C.  1188(i)  defines  an  eligible 
individual  as  being  one  w’ho  with 
respect  to  employment,  is  not  an 
unauthorized  alien,  as  defined  in  8 
U.S.C.  1324a(h)(3).  This  commenter 
further  argued  that  the  Department  or 
the  SWA  must  determine  if  applicants 
fi'om  the  pool  of  local  workers  are 
authorized  to  work  in  the  U.S.  because, 
without  this  determination,  DOL  cannot 
deny  any  application  for  labor 
certification  on  the  basis  of  there  being 
qualified,  eligible  individuals. 

Another  commenter  challenged  the 
Department’s  rationale  regarding  the 
disparate  impact  of  employment 
verification  on  workers,  referring  to  the 
2008  Final  Rule  rationale  that  the 
requirement  to  verify  employment 
eligibility  does  not  violate  constitutional 
prohibitions  against  disparate  impact. 

As  explained  further  below,  the 
Department  believes  that  this  position 
in  its  2008  Final  Rule  was  erroneous, 
and  that  disparate  impact  can  result 
from  the  segregation  of  H-2A  referrals  to 
comply  with  the  verification 
requirement. 

After  thorough  consideration  of  these 
comments,  the  Department  has 
concluded  that  it  will  retain  the 
language  of  the  NPRM.  The  Department 
believes  that  its  mandate  to  protect  job 
opportunities  for  U.S.  workers  and 
ensure  that  they  are  not  adversely 
affected  by  the  employment  of  foreign 
workers  will  be  best  served  by  a 
requirement  that  reflects  the  intent  of 
Congress  that  the  employer,  and  not  the 
SWA,  is  responsible  for  the  ultimate 
verification  that  its  labor  force  is 
comprised  of  workers  legally  present 
and  authorized  to  work  in  the  U.S. 
Employers  are  the  group  that  is  charged 
with  this  function  under  the  statutory 
verification  process  and  have  been  since 
the  imposition  of  employment 
verification.  The  previous  rule  did  not 
in  any  way  relieve  employers  of 
ensuring  the  employment  eligibility  of 
their  workforce.  Similarly,  removing  the 


employment  eligibility  verification 
requirement  from  SWAs  also  does  not 
relieve  employers  of  that  duty. 

The  statute  makes  the  plain  statement 
that  the  employer  may  not  hire  an 
unauthorized  worker.  8  U.S.C. 
1324a(a)(l).  The  same  statute  enables 
employers  to  rely  upon  a  referral  by  a 
State  agency  with  the  proper 
employment  verification 
documentation,  but  imposes  no  burden 
on  States  to  actually  do  so,  in  contrast 
to  the  burden  it  affirmatively  imposes 
on  employers.  8  U.S.C.  1324a(a)(5). 

The  SWAs  must  administer  a  number 
of  programs  and  functions,  including 
those  related  to  foreign  labor 
certification.  Certain  SWA  job  service 
functions  are  funded  by  formula  under 
the  Wagner-Peyser  Act  and  the 
Workforce  Investment  Act.  Other 
funding  is  received  directly  from  the 
OFLC  for  services  the  SWAs  provide  in 
connection  with  the  Department’s  labor 
certification  programs.  The  Department 
has  decided  that  imposing  the 
additional  requirement  of  employment 
eligibility  verification  of  H-2A  referrals 
denies  the  SWA  the  flexibility  to  decide 
how  best  to  allocate  its  resources. 

Additionally,  the  Department 
continues  to  believe  that  requiring  the 
SWAs  to  conduct  employment 
verification  of  applicants  for  H-2A  job 
opportunities  prior  to  referral  creates 
the  potential  for  complaints  of  disparate 
impact.  By  requiring  this  verification  of 
referrals  only  in  job  orders  in  which 
employers  are  seeking  nonimmigrant 
workers,  some  referrals  to  job  orders 
that  are  identical  with  the  sole 
exception  of  the  H-2A  component  are 
treated  differently.  The  Department’s 
concern  that  this  could  in  turn  lead  to 
differential  treatment  of  H-2A  job 
orders  generally  and  of  referrals  to  those 
job  orders  specifically,  provides  further 
cause  for  concern  about  continuing  the 
obligation  on  SWAs. 

The  suggestion  by  the  commenters 
that  this  return  to  the  pre-2008 
requirements  is  unduly  burdensome 
ignores  the  statutory  requirement,  with 
which  they  have  presumably  always 
comported,  to  undertake  verification. 
The  return  to  employer  verification 
returns  H-2A  employers  to  the  same 
position  as  virtually  all  employers, 
including  non-H-2A  agricultural 
employers.  Thus,  H-2A  employers  are 
subjected  to  ho  greater  burden  than  any 
other  employers,  with  respect  to 
employment  v^erification. 

Traditionally  employers  are  not 
required  to  hire  each  person  referred  by 
the  SWA,  because  they  may  reject 
potential  hires  for  any  lawful,  job- 
related  reason.  Furthermore,  each 
employer  has  an  obligation  to  terminate 


any  worker  who  upon  acceptance  of  the 
job  offer  proves  ineligible  to  work  in  the 
U.S.;  such  grounds  are,  moreover,  a 
legitimate  basis  for  rejecting  the  worker 
for  purposes  of  the  recruitment  report. 

The  Department  declines  to  accept  the 
commenters’  interpretation  of  the 
SWAs’  obligations  with  respect  to  the 
verification  of  SWA  referrals.  Because 
SWAs  do  not  perform  any  activities  that 
would  classify  them  as  subject  to  8 
U.S.C.  1324a(a)(l)(B),  the  INA  does  not 
require  SWAs  to  engage  in  employment 
eligibility  verification.  In  addition,  8 
U.S.C.  1188(3)(A)  does  not  identify  the 
referring  entity  that  would  provide 
employers  with  eligible  individuals 
within  the  meaning  of  8  U.S.C.  1188(i). 
The  role  of  the  SWA  in  the  referral  of 
U.S.  workers  under  the  H-2A  program 
is  solely  governed  by  the  Department’s 
regulations,  as  8  U.S.C.  1188  does  not 
define  the  methodology  for  the 
recruitment  of  U.S.  workers,  nor  does  it 
include  any  references  to  the  SWAs  or 
other  State  actors.  Section  655.155  of 
this  Final  Rule  directs  the  SWA  to  refer 
to  employers  only  those  applicants  who 
have  been  apprised  of  all  material  terms 
alid  conditions  of  employment  and  have 
agreed  that  they  are  able,  willing, 
qualified,  and  available  by  agreeing  to 
be  referred  to  the  job  opportunity.  This 
provision  makes  it  clear  that  the  SWA 
is  only  required  to  perform  its 
traditional  job  service  functions 
uniformly  across  all  classes  of 
‘applicants  and  employers. 

7.  Section  655.122  Contents  of  Job 
Offers 

The  job  offer  sets  out  the  terms  and 
conditions  of  employment  contained 
within  the  job  order.  The  employer  can 
give  this  information  to  the  workers  by 
providing  a  copy  of  the  job  order  or  a 
separate  work  contract.  A  written  job 
offer  is  critical  to  inform  potential 
workers  of  the  material  terms  and 
conditions  of  employnient  and  to 
demonstrate  compliance  with  all  of  the 
obligations  of  the  H-2A  program.  For 
H-2A  program  purposes,  the  job  offer 
must  contain,  at  a  minimum,  all  of  the 
worker  protections  that  apply  to  both 
domestic  and  foreign  workers  pursuant 
to  these  regulations.  The  Department 
considers  the  job  offer  essential  for 
providing  the  workers  sufficient 
information  to  make  informed 
employment  decisions.  The  work 
contract,  or  where  there  is  no  written 
work  contract,  the  job  order,  which  is 
the  document  representing  the  material 
terms  and  conditions  of  the  job  offer, 
must  be  provided  with  its  pertinent 
terms  in  a  language  the  worker 
understands. 
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The  Department  proposed  to  retain 
much  of  the  2008  Final  Rule 
requirements  on  job  offers  with  some 
minor  clarifications.  The  Department’s 
responses  to  comments  are  discussed  in 
more  detail  below. 

a.  Prohibition  Against  Preferential 
Treatment 

The  NPRM  proposed  to  return  to  the 
language  in  the  1987  Rule  about  the 
requirement  for  the  minirrium  wages 
and  working  conditions  that  must  be 
offered  to  foreign  and  U.S.  workers. 

One  commenter  proposed  that  the 
Department  permit  employers  to  require 
experience  for  U.S.  workers  applying  for 
H-2A  job  openings,  to  increase  the 
chance  that  the  worker  will  complete 
the  contract  after  being  reimbursed  for 
transportation  and  any  other  allowable 
costs  incurred  in  the  course  of 
recruitment.  This  commenter  justified 
the  proposed  revision  by  stating  that  no 
similar  mechanism  is  necessary  to  keep 
the  H-2A  workers  tied  to  the  contract  as 
their  very  status  depends  on  their 
continued  performance  under  the  work 
contract. 

Another  commenter  noted  its 
experience  with  employers  who  prefer 
an  H-2A  workforce  and  therefore 
subject  U.S.  workers  to  conditions 
intended  to  displace  them,  such  as 
coercion,  in-person  interviews,  and 
production  standards  that  they  do  not 
impose  on  their  foreign  workers.  This 
commenter  indicated  that  strong 
protections  are  needed  to  protect 
agricultural  job  opportunities  for  the 
domestic  workforce,  including 
regulations  that  prevent  different 
standards  from  being  applied  to  foreign 
and  domestic  applicants.  Furthermore, 
this  commenter  urged  the  Department 
not  to  allow  an  experience  requirement 
proposed  by  other  commenters  unless 
the  same  requirement  applies  to  foreign 
workers.  Another  commenter  noted  that 
many  employers  pay  higher  wages  and 
provide  better  benefits  to  year-round  or 
long-term  employees  but  that  those 
benefits  should  not  result  in  the 
preferential  treatment  of  U.S.  workers. 
Another  commenter,  an  H-2A  agent, 
asserted  that  this  proposed  provision 
may  have  the  opposite  of  the  intended 
effect,  particularly  with  respect  to 
wages,  due  to  a  requirement  to  offer  H- 
2A  workers  the  same  minimum  level  of 
benefits,  wages,  and  working  conditions 
being  offered  to  U.S.  workers. 

While  the  regulatory  text  did  not 
prohibit  employers  from  paying  U.S. 
workers  more  than  H-2A  workers, 
inartful  preamble  language  caused 
confusion  as  to  whether  U.S.  workers 
can  be  provided  benefits  and/or  wages 
exceeding  those  offered  and  provided  to 


H-2A  workers.  The  requirement  is  that 
the  employer’s  job  offer  to  U.S.  workers 
be  no  less  than  what  the  employer  is 
offering,  intends  to  offer,  or  will  provide 
to  the  employer’s  H-2A  workers. 

Further,  the  contents  of  any  job  offer 
under  H-2A  must  contain — at  a 
minimum — the  wages  and  working 
conditions  found  in  this  Final  Rule.  If 
a  job  offer  to  H-2A  workers  offers  or 
provides  a  wage  or  benefit  greater  than 
what  is  required,  then  the  same  must  be 
offered  and  provided  to  U.S.  workers. 
Similarly,  if  the  job  offer  imposes  a 
restriction  or  obligation  (e.g.,  a 
productivity  standard  or  experience 
requirement),  then  that  restriction  or 
obligation  is  applicable  to  all  workers — 
both  U.S.  and  H-2A — and  no  additional 
or  further  restriction  can  be  placed  on 
only  U.S.  workers.  (Any  such  restriction 
or  obligation  must  be  stated  in  the  job 
offer  for  it  to  be  applicable  to  any 
worker,  whether  U.S.  or  H-2A.)  This 
does  not,  however,  preclude  an 
employer  from  providing  additional 
wages  and  benefits  to  U.S.  workers  that 
are  not  being  provided  to  H-2A 
workers.  There  is  no  intention,  for 
example,  to  require  an  employer  to 
lower  the  wages  of  a  long-term  or  year- 
round  U.S.  employee  to  an  H-2A- 
required  wage  simply  because  such  U.S. 
worker  is  engaged  in  corresponding 
employment.  Additionally,  these 
regulations  are  not  intended  to  require 
an  employer  to  raise  the  wage  rate  of  all 
H-2A  workers — and  then  by  extension, 
all  other  workers  in  corresponding 
employment — if  a  long-term  U.S.  worker 
being  paid  a  higher  wage  is  engaged  in 
corresponding  employment.  The 
Department,  therefore,  retains  the 
proposal  with  clarifying  edits. 

b.  Job  Qualifications  and  Requirements 

The  Department  proposed  in  the 
NPRM  to  retain  the  same  requirements 
with  respect  to  the  job  qualifications 
and  requirements  as  in  the  2008  Final 
Rule.  In  addition,  the  Department  made 
explicit  that  the  CO  or  the  SWA  has  the 
discretion  to  require  that  the  employer 
submit  documentation  to  justify  the 
qualifications  specified  in  the  job  order. 
Having  considered  the  comments 
received  in  response  to  this  proposal, 
the  Department  has  decided  to  retain 
the  provision,  as  proposed. 

The  Department  received  several 
comments  in  response  to  this  provision. 
One  commenter,  a  farm  worker 
advocacy  association,  referred  to  reports 
of  persistent  violations  by  employers 
who  recruit  foreign  workers  under 
qualifications  and  job  requirements  that 
are  inconsistent  with  the  Application 
and  job  order.  This  organization 
proposed  a  revision  to  require 


qualifications  and  requirements 
comparable  with  the  employer’s  non-H- 
2A  workers  in  the  current  or 
immediately  preceding  season  for 
similar  employment. 

Several  commenters  opposed  the 
requirement  that  the  SWA  or  the  CO 
may  require  the  employer  to  provide 
documentation  justifying  job 
qualifications  or  requirements.  One 
asserted  that  the  qualifications  or 
requirements  of  a  job  opening  are  within 
the  purview  of  the  employer’s  business 
purposes  and  that  neither  the  CO  nor 
the  SWA  have  an  understanding 
regarding  what  is  or  is  not  a  reasonable 
qualification.  Another  commenter 
indicated  that  the  job  requirements  and 
qualifications  or  other  factors  making  a 
particular  Application  unique  must  be 
acceptable  if  they  are  justified  by 
business  necessity.  According  to  this 
commenter,  nothing  in  the  INA  requires 
an  employer  to  perform  any  job  in  the 
same  manner  as  another  employer  in 
order  to  obtain  a  labor  certification. 
Another  employer  opposed  the 
imposition  of  the  requirement,  arguing 
that  the  provision  is  vague  and 
unjustified  and  that  it  contains  no 
guidance  on  what  types  of 
documentation  the  SWA  or  the  CO 
would  find  sufficient,  nor  does  it 
provide  for  an  appeal  process  for  the 
employer.  Further,  the  commenter 
argued,  the  Department  is  giving  no 
assurance  that  the  requirement  would 
be  applied  in  a  consistent  or  objective 
manner. 

The  Department  appreciates  the 
proposal  to  require  qualifications  from 
previous  seasons  but  after  careful 
consideration  has  determined  that  it 
would  be  difficult  to  enforce  this 
requirement  on  both  employers  who  did 
and  those  who  did  not  participate  in  the 
program  during  a  prior  season. 
Additionally,  this  requirement  would 
unduly  intrude  on  the  employer’s 
discretion  to  make  business  decisions, 
while  not  enhancing  worker  protections. 

With  respect  to  comments  opposing 
the  documentation  requirement,  8 
U.S.C.  1188(c)(3)  provides  that  in 
determining  questions  of  whether  a 
specific  qualification  is  appropriate  in  a 
job  offer,  the  Secretary  shall  apply  the 
normal  and  accepted  qualifications 
required  by  non-H-2A  employers  in  the 
same  or  comparable  occupations  and 
crops.  For  decades,  the  Department’s 
regulations  have  applied  this  principle 
to  both  job  requirements  and  job 
qualifications.  The  Final  Rule  continues 
that  approach. 
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c.  Minimum  Benefits,  Wages,  Working 
Conditions 

The  NPRM  proposed  this  section  as 
an  introduction  to  the  section  on  the 
contents  of  the  job  offer.  The 
Department  received  comments 
expressing  support  for  these  provisions 
that  strengthen  labor  protections  for 
temporary  foreign  agricultural  workers, 
such  as  wages,  housing,  and  employer- 
provided  transportation. 

The  regulatory  text  has  been  edited  to 
correct  an  inadvertent  error  in 
paragraph  designations  and  to  make  a 
minor  editorial  clarification. 

d.  Housing 

Because  the  employer’s  obligation  to 
provide  housing  is  intertwined  with  the 
requirement  for  housing  inspections, 
issues  related  to  the  employer’s 
obligation  to  provide  housing  are 
addressed  in  this  section.  Under  the 
NPRM,  an  employer  seeking  to  use  the 
H-2A  program  would  be  required  to 
submit  a  job  order  to  the  SWA  in  the 
area  of  intended  employment  for 
intrastate  clearance.  Concurrent  with 
the  filing  of  the  job  order,  the  employer 
must  request  a  housing  inspection  and, 
consistent  with  the  Wagner-Peyser  Act 
regulations,  the  housing  inspection 
must  be  completed  before  issuance  of 
the  H-2A  certification.  This  proposal 
marked  a  change  from  the  2008  Final 
Rule  which  allowed  the  NPC,  under 
certain  circumstances,  to  make  a 
certification  determination  on  an 
Application  30  days  before  the 
employer’s  date  of  need,  even  if  the 
housing  referenced  in  the  Application 
had  not  yet  been  physically  inspected 
by  the  SWA 

In  addition,  the  NPRM  proposed  to 
clarify  that  the  employef’s  obligation  to 
provide  housing  extends  both  to  H-2A 
workers  and  to  workers  in 
corresponding  employment  who  are  not 
reasonably  able  to  return  to  their 
residence  within  the  same  day.  The 
Department  proposed  minor 
modification  to  the  provision  on 
certified  housing  that  becomes 
unavailable.  While  most  of  the  2008 
Final  Rule  provision  remains,  the 
Department  proposed  that  the  SWA  be 
required  to  promptly  notify  the 
employer  of  its  obligation  to  correct 
deficiencies  if  the  substituted  housing  is 
or  becomes  out  of  compliance  with 
applicable  safety  and  health  standards 
after  inspection.  The  Department  also 
sought  to  clarify  available  remedies  for 
housing  safety  and  health  violations  to 
include  deni^  of  a  pending  Application 
or  revocation  of  a  future  Application. 

No  changes  were  proposed  to  the  2008 
Final  Rule  provisions  concerning 


housing  safety  and  health  standards, 
rental  or  public  accommodations,  open 
range  housing,  deposit  charges,  charges 
for  public  housing,  and  provision  of 
family  housing.  After  full  consideration 
of  the  comments,  the  Department  is 
adopting  all  the  housing-related 
provisions  as  set  out  in  the  proposed 
rule,  with  minor  editorial  modifications. 

The  Department  received  a  number  of 
comments  on  this  proposal  from 
employers,  grower  associations,  SWAs 
and  worker  advocates.  One  employer 
association  commented  that  the  return 
to  the  1987  Rule  housing  inspection 
rules  would  cause  delays  in 
certifications,  and  as  evidence  of  this 
statement  provided  certification 
statistics  from  2008  for  its  members. 

This  commenter  asserted  that  between 
December  15,  2007  and  April  20,  2008, 
89  certifications  were  issued  for  its 
members,  of  which  40  certifications 
were  issued  and  received  within  4  days 
of  due  date  (40  percent);  37  were 
received  between  the  5th  day  and  the 
10th  day  (37  percent);  another  eight 
were  received  between  the  11th  and 
15th  days  (8  percent);  and  the  rest  were' 
received  between  the  16th  and  24th 
days  (13  percent).  According  to  this 
commenter,  the  certifications  issued  in 
2008  under  the  1987  Rule  were  on 
average  late  by  8.27  days.  This 
commenter  also  took  issue  with  the 
Department’s  assumptions  for  the  time 
associated  with  processing  and  receipt 
of  petition  approval  from  United  States 
Citizenship  and  Immigration  Services 
(USCIS),  the  worker  obtaining  a  visa 
from  the  Consulate,  and  transportation 
from  Mexico  to  the  area  of  intended 
employment.  It  concluded  that  the 
proposed  change  to  the  timing  of  the 
housing  inspections  would  have  a  very 
significant  impact  on  the  association’s 
members.  Another  employer  association 
similarly  stated  that  its  members  had 
seen  improvements  in  processing  times 
as  a  result  of  the  2008  Final  Rule  and 
predicted  certification  delays  as  a  result 
of  this  provision.  The  association  also 
criticized  the  Department  for  ignoring 
its  own  detailed  rationale  in  the 
preamble  of  the  2008  Final  Rule 
explaining  why  it  was  inappropriate  to 
delay  certification  determinations 
because  of  the  SWA’s  delay  in 
completing  housing  inspections. 

Other  employers  noted  that  the 
proposed  change  would  result  in  less 
time  to  make  necessary  repairs  and 
improvements  to  housing,  which  in  one 
grower’s  view  would  ultimately  work  to 
the  detriment  of  the  workers  housed 
there.  Other  employers  commented  that 
requiring  that  the  housing  inspection  be 
completed  before  worker  occupancy 
creates  unnecessary  financial  burdens 


by  essentially  requiring  employers  to 
ensure  housing  is  available  prior  to  the 
actual  need.  An  agricultural  employer 
and  H-2A  program  user  stated  that 
inspecting  occupied  housing  can  be 
very  difficult  for  the  inspector  and  has 
the  potential  to  add  huge  liabilities  for 
employers;  it  asked  whether  the  WHD 
intends  to  train  SWA  staff  on 
differentiating  between  compliance 
issues  connected  with  occupied  housing 
and  those  connected  with  unoccupied 
housing.  This  commenter  further 
suggested  that  employers  be  given  a 
specific  and  reasonable  time  period  to 
correct  violations  found  in  inspections 
of  occupied  housing,  and  that  penalties 
only  be  assessed  if  the  empfoyer  fails  to 
correct  the  violations.  Similarly,  an 
association  commented  that  SWAs  are 
not  allowed  to  inspect  occupied 
housing,  which  creates  difficulties  if  the 
employer  is  seeking  to  augment  his  or 
her  existing  workforce  or  another 
grower  is  utilizing  the  housing  during 
the  H-2A  employer’s  off-season.  This 
commenter  also  remarked  that  the 
Department  does  not  mandate  pre- 
occupancy  inspections  of  farm  worker 
housing  outside  of  the  H-2A  program 
and  suggested  that  this  is  an  indication 
that  temporary  housing  is  not  a  priority 
for  the  Department  except  in  the  H-2A 
program. 

Several  commenters  representing 
employers  and  employer  interests 
offered  that  the  cost  and  availability  of 
housing  is  one  of  the  most  serious 
impediments  to  the  use  and  expansion 
of  the  H-2A  program,  and  many 
suggested  implementation  of  a  system 
where  employers  could  provide  workers 
a  housing  voucher  instead  of  the 
employer  directly  providing  housing. 
These  commenters  also  noted  that  the 
H-2A  program  is  the  only  employment- 
based  immigrant  or  nonimmigrant 
worker  program  that  requires  the 
employer  to  provide  fi'ee  housing  to  its 
workforce  and  suggested  that  imposing 
the  housing  requirement  only  on 
agricultural  employers  is  unwarranted. 
One  employer  association  stated  that 
until  Congress  eliminates  this 
requirement  on  employers,  the 
Department  should  limit  the  practice 
and  not  expand  employers’ 
responsibility  to  serve  as  unpaid 
landlords  to  their  workforce. 

In  contrast  to  comments  from 
employers  and  employer  associations, 
comments  received  from  SWAs  and 
employee  advocates  were  generally 
supportive  of  the  proposed  change. 

State  agencies  commenting  in  favor  of 
the  provision  represented  States  in 
which  a  significant  number  of  H-2A 
workers  are  employed  and/or  States 
whe^^  agriculture  contributes 
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substantially  to  the  State’s  economy. 

One  SWA  agreed  with  the  proposed 
change  on  the  basis  that  it  would  protect 
growers  by  helping  them  fulfill  their 
housing  obligations  and  ensure 
protections  for  workers.  Another  SWA 
commented  that  requiring  housing 
inspections  to  be  completed  prior  to  H- 
2A  certification  will  confirm  that 
adequate  housing  is  being  provided  to 
the  temporary  foreign  workers.  Another 
State  agency  found  the  provision 
consistent  with  its  goal  of  assuring  safe 
and  healthy  living  for  migrant  farm 
workers  and  stated  that  one  way  they 
accomplish  this  is  through  their  housing 
inspection  program,  stating  that 
eliminating  the  attestation  process  and 
requiring  that  farm  worker  housing  be 
inspected  prior  to  occupancy  is 
consistent  with  their  Department  of 
Health’s  licensing  and  inspection 
program. 

An  employee  advocate  organization 
commented  that  while  the  proposed 
provision  is  an  important  step  in  * 
assuring  compliance  with  housing 
requirements,  the  proposed  regulations 
still  do  not  adequately  address  the  » 
problem  of  ghosthousing,  wherein 
employers  list  housing  that  is  never 
actually  intended  to  be  used  to  house 
workers.  This  commenter  explained  that 
when  there  is  no  post-certification 
inspection  requirement,  the  potential 
exists  for  abuse  by  unscrupulous 
employers  who  would  purposefully 
arrange  for  the  inspection  of  housing 
they  have  no  intention  of  using.  It 
suggested  adding  a  post-certification 
inspection  requirement  for  the  SWA  to 
inspect  housing  midway  through  the 
certification  period.  In  this  commenter’s 
view,  such  a  requirement  would 
discourage  the  practice  of  an  employer 
listing  housing  that  either  does  not 
exist,  or  exists  but  is  not  used.  This 
commenter  also  suggested  the 
strengthening  of  the  protections 
afforded  to  workers  with  respect  to 
housing,  including  an  additional 
requirement  for  inspection  of  substitute 
housing  during  occupancy;  the 
elimination  of  references  in  the 
regulations  to  conditional  access  to  the 
interstate  clearance  system  based  on  the 
employer’s  assurance  that  housing  will 
be  in  compliance  by  a  specified  date; 
and  the  clarification  that  the  strictest 
standard  applies- to  housing  subject  to 
multiple  housing  standards  (e.g.,  local. 
State  and  Federal). 

The  Department  also  received  a  few 
comments  not  directly  related  to  its 
proposed  housing  provisions.  One 
commenter,  a  worker-led  nonprofit 
organization  that  recruits,  trains  and 
places  H-2A  workers,  explained  that  in 
the  border  region  (e.g.,  Yuma  County, 


AZ),  many  H-2A  workers  have  the 
option  of  returning  to  their  homes  and 
families  at  night,  and  many  prefer  to  do 
so  rather  than  stay  in  employer- 
provided  housing.  This  commenter 
suggested  establishment  of  a 
commission  to  develop  an  alternative 
border-based  housing  policy  for  the  H- 
2A  program.  Although  no  changes  were 
proposed  to  the  provision  of  range 
housing  or  the  standards  applicable  to 
range  housing,  comments  from  an 
association  representing  the  sheep  and 
livestock  industries  and  a  Federal  Lands 
Council  urged  the  Department  to 
continue  to  provide  special  procedures 
for  housing  provided  to  sheepherders 
and  workers  engaged  in  the  range 
production  of  livestock.  A  SWA  and  an 
employee  advocate  provided  comment 
on  the  employer’s  obligation  to  provide 
family  housing  to 'workers  with  families 
who  request  family  housing  when  it  is 
the  prevailing  practice  in  the  area  of 
intended  employment  and  occupation 
(§  655.122(d)(5)).  Both  commenters 
requested  that  the  Department  clarify 
that  if  a  State  statute  or  court  decision 
applicable  to  the  jurisdiction  requires  an 
employer  to  provide  family  housing, 
then  the  State  statute  or  court  decision 
is  to  be  considered  the  prevailing 
practice  with  respect  to  the  provision  of 
family  housing. 

The  INA  requires  employers  to 
provide  housing  in  accordance  with 
regulations  issued  by  the  Secretary.  The 
employer  may  meet  this  obligation  by 
providing  housing  meeting  the 
applicable  regulations.  The  Department 
recognizes  that  this  requirement  is 
unique  to  the  H-2A  program,  but 
statutory  requirements  prohibit  the 
Department  from  providing  the 
flexibility  suggested  by  some  employers 
to  authorize  a  housing  voucher  in  lieu 
of  employer-furnished  housing,  to  limit 
the  practice  of  H-2A  employers 
providing  housing  to  their  workers,  or  to 
relieve  employers  in  border  regions 
from  this  requirement.  Likewise,  the 
Department  is  statutorily  prohibited 
from  requiring  compliance  with  the 
stricter  of  applicable  local.  State  or 
Federal  standards  if  multiple  standards 
apply  to  rental  and/or  public 
accommodations  or  other  substantially 
similar  class  of  habitation. 

Instead,  the  Department  is  returning 
to  its  position  contained  in  the  1987 
Rule  that  employers  must  provide 
housing  to  their  H-2A  workers  and  to 
their  workers  in  corresponding 
employment  who  are  not  reasonably 
able  to  return  to  their  residence  within 
the  same  day.  As  explained  in  the 
section  discussing  the  definition  of 
corresponding  employment,  the 
requirement  on  employers  to  provide 


housing  to  workers  in  corresponding 
employment  helps  ensure  that  those 
workers  receive  the  same  level  of  wages, 
benefits,  and  working  conditions  as  the 
H-2A  workers,  and  therefore  that  the 
employment  of  the  H-2A  workers  does 
not  adversely  affect  the  employment  of 
workers  similarly  employed. 

With  regard  to  the  timing  of  housing 
inspections,  from  the  1987  Rule  until 
January  2009,  ETA’s  regulations 
required  that  employer-furnished 
housing  be  inspected  and  certified  as 
meeting  applicable  standards  as  a 
condition  of  the  Secretary  granting  H- 
2A  certification  to  the  employer.  This 
requirement  was  based  on  the 
Department’s  reading  that  the  INA 
requires  that  the  Secretary  make  a 
certification  determination  no  later  than 
30  days  before  the  date  of  need  (8  U.S.C. 
1188(c)(3)(A))  and  that  the 
determination  of  whether  housing 
furnished  by  the  employer  meets  the 
applicable  safety  and  health  standards 
be  made  no  later  than  the  date  by  which 
the  Secretary  is  required  to  make  the 
certification  determination  (8  U.S.C. 
1188(c)(4)).  For  more  than  20  years,  the 
Department  read  these  two  provisions  in 
concert  and  concluded  that  the 
certification  determination  could  not.be 
made  unless  the  employer-furnished 
housing  had  been  inspected  and  found 
to  meet  applicable  safety  and  health 
standards.  The  2008  Final  Rule  changed 
the  regulation  to  eliminate  the 
requirement  that  housing  be  inspected 
and  approved  before  certification  in  all 
cases. 

The  INA  establishes  both  the  date  by 
which  the  Secretary  must  make  the 
certification  determination  and  the  date 
by  which  the  determination  of  whether 
employer-furnished  housing  meets 
applicable  standards  must  be  made.  The 
Department  believes  the  1987  Rule 
reading,  which  is  also  implemented  in 
this  Final  Rule,  is  the  more  appropriate 
reading  of  these  statutory  requirements 
and,  notwithstanding  the  Department’s 
earlier  statements,  is  more  consistent 
with  congressional  intent  to  ensure  that 
U.S.  workers  are  not  adversely  affected 
by  the  employment  of  H-2  A  workers. 
Reinstatement  of  this  process  also 
benefits  employers  by  reconciling  the 
Department’s  H-2A  certification  process 
with  applicable  State  laws  requiring 
pre-occupancy  inspection  and 
certification  of  worker  housing.  ‘ 
Contrary  to  the  suggestion  of  one 
commenter,  the  fact  that  the  Department 
does  not  require  pre-occupancy 
inspection  of  housing  provided  to  farm 
workers  outside  of  the  H-2A  program  is 
not  a  reflection  of  the  Department’s 
priorities,  but  a  function  of  the 
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underlying  statutory  requirements  and 
Departmental  resources. 

The  Department  also  notes  that 
reinstating  the  provision  at 
§  655.122(d)(1)  concerning  conditional 
access  to  the  interstate  clearance  system 
under  the  Wagner-Peyser  regulations 
obviates  the  need  for  the  conditional 
certification  determinations  included  in 
the  2008  Final  Rule.  Employers  whose 
housing  has  not  yet  been  inspected  may 
request  conditional  access  to  the 
interstate  clearance  system  under  the 
procedures  set  forth  in  20  CFR  654.403. 
Likewise,  employers  whose  housing  has 
been  inspected  and  found  not  to  meet 
the  required  standards  may  seek 
conditional  access  to  the  interstate 
clearance  system,  thereby  allowing  the 
employer  an  opportunity  to  make  the 
necessary  repairs  or  improvements 
without  penalizing  the  employer 
through  denial  of  access  to  the  interstate 
clearance  system.  In  either  situation,  if 
the  employer  seeks  and  is  granted 
conditional  access  to  the  interstate 
clearance  system,  the  continued  review 
and  processing  of  its  H-2A  Application 
need  not  be  held  up.  The  Drtpartment 
believes  this  process  appropriately 
balances  the  requirement  that  workers 
are  provided  safe  and  healthy  housing 
while  not  unduly  delaying  H-2A 
certification  determinations.  In  response 
to  the  suggestion  that  the  Department 
eliminate  all  references  to  conditional 
access  to  the  interstate  clearance  system, 
this  provision  exists  in  the  Department’s 
regulations  implementing  the  Wagner- 
Peyser  Act  with  respect  to  farm  workers, 
which  the  Department  has  not  proposed 
amending  at  this  time. 

The  Department  understands  that  any 
delay  in  H-2A  certification 
determinations  is  of  concern;  however, 
based  on  the  Department’s  examination 
of  program  activity  for  FY  2007  and 
2008,  we  do  not  anticipate  the 
inordinate  delays  assumed  by 
employers  and  associations.  As 
explained  in  the  proposed  rule, 
certification  determinations  for  FY  2007 
and  2008  were  made,  on  average, 
approximately  27  calendar  days  before 
the  employer’s  certified  start  date  of 
need.  That  analysis  does  not  reveal  the 
reason  for  the  delay  in  certification 
determinations — whether  the  delay  was 
the  result  of  a  delayed  housing 
inspection,  the  failure  of  an  employer  to 
provide  information  requested  by  OFLC 
and  necessary  for  OFLC  to  make  the 
certification  determination,  or  for  some 
other  reason.  See  discussion  at  74  FR 
45932,  Sep.  4,  2009.  The  Department 
appreciates  that  an  individual  H-2A 
program  user  or  association  may  have 
experienced  certification  determinations 
made  closer  to  their  date  of  need  than 


the  average  cited  by  the  Department,  but 
believes  that  requiring  that  the  housing 
be  certified  as  meeting  applicable  safety 
and  health  standards  as  a  prerequisite  to 
making  the  certification  determination 
is  both  required  by  the  most  reasonable 
reading  of  the  statute  and  is  proper 
given  the  Department’s  responsibility  to 
protect  U.S.  and  H-2A  workers.  As 
noted  in  the  proposed  rule,  the 
Department  is  not  responsible  for  any 
downstream  delays  in  processing  at 
either  USCIS  or  the  U.S.  Consulate. 

The  Department  recognizes  that  there 
are  situations  beyond  an  employer’s 
control  which  impact  the  availability  of 
certified  housing  the  employer  intended 
to  use  for  housing  workers  and  therefore 
has  retained  the  provision  in 
§  655.122(d)(6)  for  the  substitution  of 
rental  or  public  accommodation  housing 
with  a  clarification  that  substitute 
housing  must  meet  applicable 
standards.  Concerns  raised  by 
employers  that  SWA  staff  may  not  be 
authorized  to  conduct,  or  may  not  be 
sufficiently  trained  in  the  conduct  of, 
inspections  of  occupied  housing  will  be 
addressed  through  the  Department’s 
current  process  for  providing  guidance 
to  SWAs  on  implementation  of 
Departmental  programs.  As  explained  in 
the  discussion  of  29  CFR  part  501  in  this 
preamble,  the  Department  will  continue 
to  exercise  its  discretion  with  respect  to 
allowing  employers  a  reasonable 
opportunity  to  correct  housing  safety 
and  health  violations  before  imposition 
of  sanctions,  such  as  revocation  and 
debarment. 

Comments  suggesting  that  the 
Department  impose  a  requirement  for 
post-occupancy  inspection  of  housing 
midway  through  the  certification  period 
and  post-occupancy  inspection  of 
substitute  housing  are  outside  the  scope 
of  this  rulemaking.  However,  the  WHD 
does  conduct  inspections  of  occupied 
housing  during  all  H-2A  investigations 
and  during  agricultural  investigations 
outside  of  the  H-2A  program  when 
housing  is  owned  or  controlled  by  the 
employer.  Post-certification  audits  also 
provide  the  Department  with  a  tool  for 
ensuring  H-2A  employers  provide 
housing  meeting  applicable  standards  to 
their  workers. 

The  Department  will  continue  to 
provide  guidance  to  the  SWAs  with 
respect  to  determining  whether  the 
prevailing  practice  in  the  area  of 
intended  employment  and  occupation 
includes  the  provision  of  family 
housing.  The  Department  agrees  with 
commenters  that  where  agricultural 
employers  are  required  by  State  statute 
or  applicable  court  decisions  to  provide 
family  housing  to  workers  with  families. 


the  prevailing  practice  is  to  provide 
family  housing. 

The  Department  does  not  believe  that 
requiring  completion  of  the  housing 
inspection  before  the  certification 
determination  is  made  will  result  in 
negative  economic  consequences  for 
employers.  Some  agricultural  employers 
commented  that  their  financial  burdens 
would  increase  under  this  provision; 
however,  these  commenters  provided  no 
evidence  of  increased  financial  burden 
for  the  Department’s  consideration. 

e.  Workers’  Compensation 

The  Department  proposed  to  retain 
the  2008  Final  Rule  requirements 
regarding  an  employer’s  statutory 
obligation  to  provide  workers’ 
compensation  insurance  coverage  in 
compliance  with  (or  equivalent  to)  State 
law.  However,  the  Department  also 
proposed  to  return  to  requiring 
employers  to  provide  the  CO  with  proof 
of  workers’  compensation  insurance 
coverage,  including  the  name  of  the 
insurance  carrier,  the  insurance  policy 
number,  and  proof  that  the  coverage  is 
in  effect  during  the  dates  of  need.  The 
Final  Rule  adopts  this  requirement  as 
proposed. 

Several  commenters  supported  the 
proposed  change,  while  others  asserted 
that  the  change  was  unnecessary.  They 
contended  that  the  Department  should 
simply  accept  the  employer’s  attestation 
that  it  had  obtained  adequate  insurance 
coverage,  without  any  proof.  The 
Department  disagrees  with  that  position. 
In  an  industry  as  dangerous  as  farming, 
the  availability  of  workers’ 
compensation  coverage  is  absolutely 
critical.  It  is  essential  that  the 
Department  be  satisfied  that  the 
appropriate  coverage  is  in  place. 
Requiring  employers  to  prove  the 
existence  of  such  coverage  creates  no 
meaningful  additional  burden  for 
employers  since  they  would  have  to 
retain  that  documentation  in  any  event. 

f.  Employer-Provided  Items 

The  NPRM  proposed  to  amend  the 
2008  Final  Rule  by  requiring  employers 
to  provide  to  the  worker,  without 
charge,  all  tools,  supplies  and 
equipment  necessary  to  complete  the 
job.  The  Final  Rule  adopts  this 
provision  without  change. 

The  Department  received  few  specific 
comments  addressing  this  provision. 
One  commenter  expressed  general 
support  for  the  provision.  Another 
commenter  suggested  the  addition  of 
language  providing  that  if  any  of  these 
items  are  provided  by  the  worker,  the 
employer  will  reimburse  the  worker  for 
the  cost  of  the  items.  It  is  not  necessary 
to  adopt  the  additional  language 
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suggested  by  the  commenter,  because 
the  rule  plainly  and  unequivocally 
states  that  the  employer  must  provide 
these  items  without  charge.  Moreover, 
as  discussed  in  more  detail  in  the 
section  regarding  deductions, 
employees  must  receive  the  required 
wage  rate  free  and  clear.  Therefore, 
unless  specifically  authorized  by  these 
regulations,  employees  may  not  provide 
or  have  their  pay  docked  for  any  item 
that  is  an  employer  business  expense 
where  doing  so  would  reduce  their 
wages  below  the  required  wage  rate. 

g.  Meals 

The  Department  proposed  a  meals 
provision  identical  to  the  2008  Final 
Rule  requiring  the  employer  to  provide 
three  meals  a  day  {which  the  employer 
may  provide  for  a  charge  in  accordance 
with  §  655.173)  or  free  and  convenient 
kitchen  facilities  to  the  workers 
enabling  them  to  prepare  their  own 
meals.  The  Department  decided  to 
retain  this  provision  without  change  in 
the  Final  Rule. 

A  few  commenteis  addressed  the 
proposed  provision  governing  meals. 
One  commenter  supported  the 
mandatory  provision  of  meals  and  other 
benefits  provided  to  workers.  This 
commenter  noted  that  entitlements, 
such  as  meals,  protect  U.S.  workers  by 
creating  a  disincentive  to  use  foreign 
temporary  labor  solely  because  of  lower 
cost. 

Another  commenter  suggested  that 
workers  should  be  provided  with  food 
preparation  expenses  if  kitchens  are  not 
available.  The  Department  notes  that  the 
Final  Rule  requires  that  the  employer 
either  provide  workers  with  meals  or 
furnish  free  and  convenient  cooking 
facilities  and  that  this  is  adequate  to 
secure  the  benefit  that  was  intended  by 
Congress. 

h.  Transportation;  Daily  Subsistence 

The  NPRM  proposed  to  require  an 
employer  to  pay  the  worker  for  the 
reasonable  costs  incurred  for 
transportation  and  subsistence  from  the 
place  from  which  the  worker  has  come 
to  the  place  of  employment  if  the 
worker  completes  50  percent  of  the 
work  contract  period  and  the  employer 
has  not  previously  advanced  or 
provided  transportation  to  the  place  of 
employment  and  subsistence  costs.  If  it 
is  the  prevailing  practice  of  non-H-2A 
agricultural  employers  to  advance  such 
costs,  or  if  the  employer  extends  such 
benefits  to  similarly  situated  H-2A 
workers,  the  employer  must  advance  or 
provide  such  costs  to  workers  in 
corresponding  employment  who  are 
traveling  to  the  worksite.  The 
transportation  reimbursement  must  be 


no  less  than  the  most  economical  and 
reasonable  common  carrier 
transportation  charges,  and  the  daily 
subsistence  payment  must  be  at  least 
what  the  employer  would  charge  the 
worker  for  providing  three  meals  a  day 
(if  applicable),  but  no  less  than  the 
amount  permitted  under  §  655.173(a). 

The  NPRM,  thus,  proposed  to  return  to 
the  language  of  the  1987  Rule  that  the 
transportation  reimbursement  be  for  the 
cost  from  the  place  from  which  the 
worker  has  departed.  The  NPRM  also 
proposed  to  remind  employers  that  the 
FLSA  applies  independently  of  the  H- 
2A  requirements. 

Section  655.122(h)(2)  of  the  NPRM 
proposed  to  require  employers  to 
provide  or  pay  for  the  worker’s 
transportation  and  daily  subsistence 
from  the  place  of  employment  to  the 
place  from  which  the  worker, 
disregarding  intervening  employment, 
departed  to  work  for  the  employer,  if  the 
worker  completes  the  work  contract 
period  or  is  terminated  without  cause 
(deleting  the  2008  Final  Rule’s 
definition  of  the  U.S.  consulate  or  port 
of  entry  as  the  place  from  which  the 
worker  departed).  Consistent  with  the  , 
1987  Rule,  the  NPRM  proposed  that  if 
the  worker  has  subsequent  H-2A 
employment,  the  current  employer  must 
pay  for  transportation  to  that  worksite 
unless  the  subsequent  employer  has 
agreed  in  the  work  contract  to  pay  for 
transportation  and  daily  subsistence. 

The  NPRM  added  that  an  employer  is 
not  relieved  of  its  obligation  if  an  H-2A 
worker  is  displaced  as  a  result  of  the 
employer’s  compliance  with  the 
requirement  to  hire  U.S.  workers  who 
are  referred  withiii  the  first  50  percent 
of  the  contract  period. 

Section  655.122(h)(3)  of  the  NPRM 
proposed  to  continue  to  require 
employers  to  provide  transportation 
between  the  workers’  employer- 
provided  housing  and  the  employer’s 
worksite  at  no  cost  to  the  workers. 

Finally,  §  655.122(h)(4)  of  the  NPRM 
also  proposed  to  require  that  all 
employer-provided  transportation 
comply  with  all  applicable  laws  and 
provide,  at  a  minimum,  the  same 
transportation  safety  standards,  driver 
licensure,  and  vehicle  insurance  as 
required  under  29  U.S.C.  1841,  29  CFR 
500.105,  and  29  CFR  500.120  to 
500.128.  The  NPRM  thus  proposed  to 
extend  the  2008  Final  Rule’s  similar 
requirements,  which  were  applicable 
only  to  transportation  between  the 
living  quarters  and  the  worksite, 
because  such  safety  requirements 
already  exist  elsewhere  in  other  Federal, 
State  or  local  transportation  laws. 


The  Final  Rule  adopts  §  655.122(h)  of 
the  NPRM  as  proposed,  with  a  technical 
correction  to  an  internal  cross  reference. 

The  vast  majority  of  the  comments 
pertained  to  §  655.122(h)(1).  Numerous 
employers  and  their  representatives 
objected  to  the  proposed  change 
regarding  the  requirement  to  pay  for 
transportation  from  the  place  from 
which  the  worker  has  come,  rather  than 
transportation  from  the  consulate  or 
port  of  entry.  They  stated  that  it  makes 
more  sense  to  pay  for  transportation 
from  the  consulate,  because  that  allows 
an  employer  to  know  in  advance  or  to 
estimate  more  precisely  what  its  costs 
will  be.  Some  commenters  expressed 
concern  about  how  an  employer  will 
know  with  certainty  where  a  worker’s 
home  is  and  how  much  the 
transportation  from  there  to  the 
consulate  costs,  and  they  wondered 
whether  they  would  be  liable  for 
whatever  an  employee  claims  his  travel 
costs  were.  Others  stated  that  their  first 
contact  with  the  worker  is  at  the 
consulate,  where  the  workers  must  go 
through  government  screening  to  ensure 
that  they  meet  the  requirements  for 
entry  into  the  U.S.,  and  that  there  is  not 
an  employer-employee  relationship 
until  an  H-2A  visa  is  issued  at  the 
consular  office  because  that  establishes 
the  worker’s  entitlement  to  enter  the 
country.  Several  other  employer 
representatives  emphasized  that  their 
disagreement  was  not  with  the  proposed 
regulation,  but  with  the  NPRM’s 
inconsistent  preamble  language,  which 
described  the  requirement  as  to  pay  for 
the  cost  to  and  from  the  worker’s  home. 
These  commenters  gave  an  example  of 
an  employee  whose  home  is  in  Hawaii, 
but  who  was  recruited  in  New  Haven, 

CT  by  the  Connecticut  SWA,  and  they 
emphasized  that  it  would  be 
unreasonable  to  require  a  Connecticut 
employer  to  return  the  worker  to 
Hawaii.  These  commenters  noted  that 
historically  the  requirement  was  to  pay 
for  transportation  to  and  from  the  point 
of  recruitment,  which  may  or  may  not 
be  the  worker’s  home.  They  suggested 
that  the  Final  Rule  should  eliminate  the 
inconsistency  by  clarifying  that  the 
requirement  is' the  same  as  it  was  in  the 
1987  Rule,  which  would  eliminate  the 
confusion  caused  by  the  preamble  and 
bring  the  costs  within  the  control  of  the 
eventual  employer.  Finally,  as  discussed 
in  much  more  detail  with  regard  to 
§  655.122(p),  a  number  of  employers 
encouraged  the  Department  to  follow 
the  FLSA  interpretation  that  had  been 
set  forth  in  the  preamble  to  the  2008 
Final  Rule,  which  repudiated  the 
decision  in  Arriaga  v.  Florida  Pacific 
Farms,  305  F.3d  1228  (11th  Cir.  2002). 
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These  commenters  objected  to  any 
requirement  to  reimburse  an  employee’s 
transportation  costs  in  the  first 
workweek,  rather  than  when  the  worker 
has  completed  50  percent  of  the  work 
contract  period.  They  emphasized  that 
the  employee  benefits  from  getting  a  job 
in  the  U.S.,  and  so  the  employer  should 
not  be  viewed  as  the  primary 
beneficiary  of  the  transportation. 

In  contrast,  employee  representatives 
approved  of  the  proposed  change  back 
to  the  requirements  of  the  1987  Rule. 
Employee  commenters  noted  that 
employees  have  suffered  economically 
from  the  reduced  reimbursement  only 
for  costs  from  the  consulate  and, 
therefore,  welcomed  the  return  to  the 
prior  rule.  They  also  stated  that  U.S. 
workers  will  no  longer  be  at  a 
competitive  disadvantage  regarding  this 
benefit.  Other  employee  representatives 
stated  that  the  reinstatement  of  the 
former  requirement  is  appropriate 
because  the  transportation  costs  impose 
an  undue  burden  on  workers  when  the 
expense  benefits  employers,  and  they 
emphasized  that  employers  should  be 
required  to  be^  the  full  cost  of  their 
decision  to  import  foreign  workers  in 
order  to  ensure  that  they  do  not  prefer 
H-2A  workers  over  U.S.  workers.  One 
employee  advocate  specifically 
emphasized  that  it  is  important  to  make 
clear  that  the  FLSA  applies 
independently  of  the  H— 2A 
requirements  with  regard  to 
transportation. 

The  Final  Rule  adopts  §  655.122(h)(1) 
as  proposed.  The  Department  believes 
that  it  is  appropriate  to  return  to  the 
language  of  the  1987  Rule  requiring 
employers  to  reimburse  employees  for 
their  inbound  transportation  from  the 
place  from  which  the  worker  has  come 
to  work  for  the  employer.  The 
Department  did  not  intend  for  the 
inartful  language  in  the  preamble  to  the 
NPRM,  referring  to  the  worker’s  home, 
to  indicate  a  different  standard  that 
would  be  problematic  for  employers  to 
implement.  The  Department  believes 
that  employers  will  not  have  difficulty 
returning  to  the  standard  that  they  used 
for  more  than  20  years.  As  a  number  of 
employer  representatives 
acknowledged,  whether  with  regard  to 
workers  in  the  U.S.  or  workers  recruited 
in  a  foreign  country,  employers  will 
know  where  they  recruited  the  workers 
and,  thus,  can  predict  and  control  their 
ultimate  transportation  costs.  Finally, 
with  regard  to  the  reference  to  the 
FLSA,  an  issue  discussed  in  detail  with 
regard  to  §  655.122(p),  the  Department 
believes  that  it  is  important  to  remind 
employers  of  their  obligations  under 
other  statutes  to  enable  them  to  ensure 


that  they  are  in  compliance  with  all 
applicable  laws. 

In  addition,  a  few  employers  or  their 
representatives  commented  on  the 
proposal  to  incorporate  the  standards 
used  under  the  MSPA  governing  vehicle 
safety,  licensure  and  insurance 
requirements  for  all  employer-provided 
transportation,  rather  than  just  for 
transportation  between  the  living 
quarters  and  the  worksite  (as  did  the 
2008  Final  Rule).  They  objected  to  this 
requirement,  stating  that  it  was 
inappropriate  to  apply  MSPA  standards 
to  H-2A  workers,  who  are  statutorily 
excluded  from  MSPA.  However,  the 
transportation  of  H-2A  workers  is  an 
essential  part  of  the  H-2A  program. 
Transportation  safety  standards  have 
been  set  for  H-2A  workers  in  the 
Department’s  regulations  from  the 
outset  of  the  program,  through  the 
incorporation  of  existing  standards.  The 
1987  Rule,  for  example,  incorporated 
existing  Federal,  State,  and  local 
transportation  laws  and  regulations.  As 
noted  in  the  preamble  to  the  2008  Final 
Rule,  the  Department  does  not  seek  to 
apply  MSPA  to  H-2A  workers  and  has 
no  authority  to  do  so.  Rather,  the 
regulation  simply  adopts  these 
established  safety  standards  under  the 
Department’s  H-2A  regulatory 
authority,  in  order  to  better  assure  the 
safety  of  H-2A  workers. 

Finally,  one  employee  representative 
stated  that  the  current  subsistence 
allowance  does  not  allow  workers  to 
purchase  nutritionally  adequate  meals 
during  their  journey  to  the  workplace  or 
their  return  home.  The  commenter 
stated  that  the  Department  should 
determine  an  appropriate  dollar  figure, 
such  as  by  surveying  meal  prices  in  the 
types  of  establishments  frequented  by 
charter  bus  companies  and  readily 
available  to  passengers  on  common 
carriers  or  some  other  method,  and  then 
indexing  the  amount  for  inflation.  The 
Department  did  not  propose  any 
changes  to  the  subsistence  amount  or 
the  methodology  for  setting  it;  therefore, 
it  believes  that  it  would  be  outside  the 
scope  of  this  rulemaking  to  adopt  the 
suggested  change.  However,  the 
Department  notes  that  it  does  update  the 
subsistence  amount  each  year  to 
account  for  inflation,  based  on  the  CPI. 

i.  Three-Fourths  Guarantee 
The  NPRM  proposed  to  retain  the 
three-fourths  guarantee  from  the  2008 
Final  Rule,  which  had  clarified  that  the 
guarantee  must  offer  the  worker 
employment  for  a  total  number  of  work 
hours  equal  to  at  least  three-fourths  of 
the  workdays  of  the  contract  period, 
beginning  with  the  first  workday  after 
the  worker  arrives  at  the  place  of 


employment.  The  NPRM  clarified  the 
three-fourths  guarantee  requirement  to 
ensure  that  the  guarantee  will  not  have 
been  met  if  the  employer  merely  offered 
some  work  to  employees  on  three- 
fourths  of  the  days  in  the  contract,  if  the 
workday  did  not  consist  of  the  full 
number  of  work  hours  disclosed  in  the 
job  order  [e.g.,  hours  offered  on  a  day  in 
which  fewer  than  the  full  number  of 
hours  stated  in  the  job  order  have  been 
offered).  The  Department  also  proposed 
to  retain  the  provision  addressing 
displaced  H*-2A  workers,  with  a 
clarification  that  the  provision  now 
refers  to  the  reinstated  50  percent 
requirement.  The  Final  Rule  generally 
adopts  the  proposal,  with  a  minor 
clarifying  edit. 

The  Department  received  several 
comments  on  the  proposed  three-fourths 
guarantee  requirement.  Some 
commenters  opposed  the  requirement 
by  stating  that  the  three-fourths 
guarantee  only  benefits  workers  and  is 
therefore  one-sided.  Several 
commenters,  including  members  of 
Congress,  supported  the  continuation  of 
the  three-fourths  guarantee.  A  few 
commenters  noted  that  the  three-fourths 
guarantee,  as  proposed  in  the  NPRM, 
does  not  go  far  enough  to  protect 
workers,  and  they  offered  suggestions  to 
make  the  requirement  more  meaningful. 

Several  commenters  asserted  that 
some  employers  manipulate  the  period 
of  employment  and  number  of  promised 
work  hours  in  an  attempt  to  minimize 
the  amount  of  the  three-fourths 
guarantee.  One  commenter  stated  its 
belief  that  employers  purposefully 
evade  the  requirement  by  overstating 
the  hoxrrs  of  work  in  the  job  order  and 
artificially  prolonging  the  season 
beyond  the  end  of  available  work  so  that 
idle  workers  voluntarily  depart  before 
the  end  of  the  stated  contract  period  and 
are  no  longer  entitled  to  the  three- 
fourths  guarantee  protection,  provided 
that  the  employer  made  the  proper 
required  notifications.  The  commenter 
suggested  that  the  Department  impose 
on  H-2A  employment  contracts  the  first 
week  guarantee  already  available  to  U.S. 
workers  under  the  interstate  clearance 
order  regulations  (20  CFR  . 
653.501(d)(2)(v)(A)),  as  well  as  an 
analogous  last  week  guarantee.  As  an 
alternative,  this  commenter  suggested 
that  the  three-fourths  guarantee  be 
applied  to  each  successive  4-week 
period  rather  than  once  to  the  entire 
contract  period.  Another  commenter 
suggested  that  if  it  became  clear  that  the 
three-fourths  guarantee  could  not  be 
met,  the  workers  should  have  the  option 
of  demanding  their  three-fovurths 
guarantee  and  returning  home  at  the 
expense  of  the  employer.  This 
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commenter  also' asserted  that  because 
job  orders  that  include  multiple  crops 
and/or  multiple  locations  often  do  not 
have  consecutive  work  periods,  workers 
experience  days  and  sometimes  weeks 
of  down  time  with  no  way  of  knowing 
whether  they  will  be  offered  enough 
work  to  earn  the  three-fourths 
guarantee.  To  address  this  uncertainty, 
the  commenter  suggested  that  the 
monetary  amount  of  the  minimum 
three-fourths  guarantee  be  stated  in  the 
job  order  and  job  offer.  The  commenter 
urged  that  if  a  job  order  exceeds  a 
3-month  period  and  includes  work  to  be 
performed  for  consecutive  periods  in 
more  than  one  type  of  crop  or  for  more 
than  one  fixed-site  agricultural  business, 
the  three-fourths  guarantee  should  be 
calculated  for  the  work  period 
corresponding  to  each  crop  and  each 
area  of  intended  employment.  Lastly, 
this  commenter  suggested  that  the 
proposed  three-fourths  guarantee 
requirement  be  included  in  each 
contract  for  which  an  H-2ALC  is 
providing  workers  and  that  anticipated 
delays  between  jobs  be  disclosed  so  that 
potential  employees,  both  U.S.  and 
foreign,  have  a  clear  idea  of  the  amount 
of  work  that  will  actually  be  offered. 

Several  commenters  advocated 
requiring  that  all  offered  days  of  work 
be  at  least  8  hours.  Another  commenter 
agreed,  stating  that  the  three-fourths 
guarantee  could  be  made  a  meaningful 
protection  for  farm  workers  by  requiring 
employers  to  guarantee  each  worker  at 
least  8  hours  of  work  per  day  over  the 
course  of  the  season.  The  commenter 
asserted  that  such  a  requirement  would 
prevent  employers  from  overestimating 
the  number  of  workers  needed  to 
perform  the  job.  This  commenter  also 
suggested  that  the  Department  reinforce 
that  job  orders  must  accurately  reflect 
the  applicant’s  true  labor  needs  and  that 
the  requirement  for  full-time 
employment  means  that  the  employer 
must  offer  at  least  35  hours  per  week  to 
all  workers  under  the  job  order 
throughout  the  entire  contract  period. 
Additionally,  several  employer 
commenters  noted  that  the  inclusion  of 
a  35-h9ur  full-time  employment 
requirement  in  the  proposed  definition 
of  job  offer  would  have  an  impact  on  the 
amount  of  hours  required  to  meet  the 
three-fourths  guarantee. 

The  Department  is  aware  that  certain 
circumstances  or  events  beyond  the 
control  of  the  employer  may  make  the 
fulfillment  of  the  contract  impossible, 
and  the  Final  Rule  includes  a  provision 
that,  upon  a  finding  of  contract 
impossibility  by  the  CO,  the  employer  is 
relieved  of  the  full  three-fourths 
guarantee  obligation  and  is  instead 
permitted  to  reduce  the  guarantee  to  the 


time  period  from  the  start  of  the  work 
until  the  time  of  the  contract’s 
termination.  The  Department  has 
determined  that  the  contract 
impossibility  provision  strikes  an 
appropriate  balance  between  ensuring 
fairness  to  workers  and  flexibility  to 
employers. 

Although  many  of  these  suggestions 
would  further  strengthen  the  three- 
fourths  guarantee  requirement,  the 
Department  believes  that  it  would  be 
inappropriate  to  implement  such 
significant  changes  tq  a  fundamental 
and  longstanding  requirement  of  the 
program,  without  affording  the 
regulated  community  the  opportunity  to 
formally  comment  on  such  proposals. 
Nevertheless,  WHD  will  continue  to 
carefully  evaluate  the  facts  when  it 
conducts  investigations  to  evaluate, 
whether  there  has  been  any  fraud  with 
regard  to  dates  of  need  specified  in  the 
job  order  and  will  pay  close  attention  to 
evidence  of  fraud  or  other  issues  that 
may  emerge  over  time.  Moreover,  the 
WHD  plans  to  do  increased  outreach  to 
workers  to  ensure  that  they  understand 
their  rights  with  regard  to  the  three- 
fourths  guarantee.  Therefore,  the 
Department  retains  the  requirement  as 
proposed  with  a  minor  editorial 
clarification. 

j.  Earnings  Records 

The  NPRM  proposed  to  require 
employers  to  retain  payroll  records  for 
not  less  than  5  years.  Numerous 
comments  objected  to  this  extension  of 
the  2008  Final  Rule’s  3-year  record 
retention  requirement.  The  Department 
has  decided  to  return  to  the  3-year 
requirement.  Discussion  of  the 
comments  can  be  found  in  the  preamble 
section  regarding  document  retention 
requirements  at  §  655.167. 

k.  Hours  and  Earnings  Statements 

Employers  are  required  to  provide 

earnings  statements  to  workers  each  pay 
period.  The  Department  proposed  that 
these  statements  include  the  beginning 
and  ending  dates  of  the  pay  period,  and 
the  employer’s  name,  address  and 
Federal  Employment  Identification 
Number.  The  Final  Rule  retains  these 
requirements  as  proposed.  Several 
commenters  objected  to  this  addition, 
stating  that  it  would  apply  the 
requirements  of  the  MSPA  to  H-2A 
workers.  The  commenters  noted  that 
MSPA  does  not  include  H-2A  workers 
within  its  protections.  See  29  U.S.C. 
1802(8)(BKii)  and  (10)(B)(iii).  The 
Department  has  determined  that  this 
information,  which  is  easily 
ascertainable  by  the  employer,  and  may 
be  added  to  the  existing  earnings 
statement,  is  essential  to  the  employee’s 


understanding  as  to  whether  he  or  she 
has  been  paid  correctly,  as  well  as  the 
identity  of  the  employer.  Employees 
will  also  need  this  information  if  they 
are  to  report  violations  of  the  H-2A 
provisions  to  the  Department. 
Accordingly,  this  information  is 
important  to  assuring  that  the  wages  and 
working  conditions  of  H-2A  workers  do 
not  adversely  affect  U.S.  workers.  While 
it  is  true  that  this  information  is  also 
required  by  MSPA  regulations,  that 
requirement  is  not  a  reason  to  exclude 
it  from  earnings  statements  where  it  is 
necessary  to  fulfill  the  H-2A  statutory 
purpose. 

1.  Rates  of  Pay 

The  Department  proposed  to  return  to 
the  approach  taken  in  the  1987  Rule 
with  respect  to  employer  productivity 
standards.  This  Final  Rule  retains  the 
proposed  language  although  the 
provision  has  been  modified  to  reflect 
the  additional  agreed-upon  collective 
bargaining  wage  rate  factor  discussed 
above.  Under  that  provision  employers 
must  apply  the  productivity  standard 
that  was  normally  required  the  year  they 
first  used  H-2A  workers  unless  they 
entered  the  system  pripr  to  1977.  For 
those  employers  who  entered  the  system 
before  that  time,  the  1977  standard 
applies.  In  either  case,  the  OFLC 
Administrator  may  approve  a  higher 
minimum.  A  number  of  employer 
associations  objected  to  the  proposal  on 
a  number  of  grounds  including 
questioning  the  need  for  any  regulation 
of  productivity  standards,  expressing 
concerns  about  the  use  of  a  1977 
baseline  and  noting  the  need  to  consider 
how  technological  changes  might 
impact  productivity.  We  have  carefidly 
evaluated  these  comments  and  believe 
that  they  do  not  reflect  an  appreciation 
of  the  history  surrounding  this 
requirement  or  acknowledge  the 
flexibility  built  into  the  proposal. 

The  Department’s  regulations  have 
reflected  a  concern  about  productivity 
standards  for  more  than  30  years.  43  FR 
10313,  Mar.  10,  1978.  The  concerns 
arose  from  program  experience  in  which 
employers  that  paid  on  a  piece  rate  basis 
when  facing  rising  hourly  guarantees 
would  increase  productivity  standards 
rather  than  raise  piece  rates.  Initial  / 
efforts  to  address  this  issue  by 
regulating  piece  rates  were 
unsatisfactory  and  the  1987  Rule  took 
the  alternative  approach  of  simply 
freezing  productivity  standards,  subject 
to  the  employer  making  a  showing  that 
technological  developments  justify 
higher  standards.  That  approach  served 
the  program  well  for  20  years  and  the 
comments  offer  no  compelling  reasons 
to  adopt  a  different  approach.  Nothing 
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negates  our  historic  concern  that  rising 
hourly  guarantees  will  encourage 
employers  to  raise  productivity 
standards  rather  than  piece  rates. 
Likewise,  the  regulation  has  proven 
flexible  enough  to  address  legitimate 
productivity  increases.  For  example, 
apple  growers  were  allowed  to  raise 
productivity  standards  to  reflect  the 
introduction  of  dwarf  trees. 

In  addition,  the  Final  Rule  adds 
references  to  a  collectively  bargained 
wage  as  one  of  the  potential  highest 
required  wage  rates,  for  the  reasons 
discussed  above. 

m.  Frequency  of  Pay 

The  Department  proposed  to  return  to 
the  1987  Rule  with  regard  to  the 
frequency  of  pay.  The  Final  Rule 
provides  that  workers  shall  be  paid  at 
least  twice  monthly  or  according  to  the 
prevailing  practice  in  the  area  of 
intended  employment,  whichever  is 
more  frequent.  In  addition  to  stating  the 
frequency  of  pay  in  the  job  order,  the 
rule  adds  a  clarification  that  employees 
must  actually  be  paid  at  the  time 
specified  in  the  job  order  (i.e.,  when 
wages  are  due). 

Commenters  objected  to  the 
requirement  that  employees  be  paid 
when  the  wages  are  due,  stating  that  this 
is  an  MSPA  requirement,  and  therefore 
inapplicable  to  H-2A  workers.  The  idea 
that  an  employer  must  pay  its  workers 
based  on  its  statement  in  the  job  order 
is  not  novel.  Courts  have  recognized 
that  a  prompt  payment  requirement  is 
inherent  in  the  FLSA,  and  that 
employers  must  pay  employees  their 
wages  on  the  day  their  paycheck  is 
ordinarily  due.  See,  e.g.,  Biggs  v. 

Wilson,  1  F.3d  1537  (9th  Cir.  1993),  cert, 
denied.  510  U.S.  1081  (1994).  The 
promise  to  pay  a  required  wage  is  worth 
little  if  there  is  no  requirement  as  to 
when  the  wage  should  be  paid. 

n.  Abandonment  of  Employment  or 
Termination  for  Cause 

The  Department  proposed  to  retain 
the  requirements  of  the  2008  Final  Rule 
on  the  abandonment  of  employment  or 
termination  for  cause.  The  Department 
has  decided  to  adopt  this  provision  as 
proposed,  with  clarifying  edits.  Under 
the  Final  Rule,  a  worker  is  deemed  to 
have  abandoned  employment  after  he  or 
she  fails  to  report  for  work  for  5 
consecutive  working  days. 

The  Department  received  a  few 
comments  addressing  this  provision. 
One  commenter  argued  that  this 
provision  is  one-sided  because  it 
permits  the  employer,  but  not  the 
employee,  to  be  relieved  of  the  contract 
requirements  in  case  of  a  material 
breach.  The  commenter  proposed  a 


revision  to  the  regulations  to  exclude 
circumstances  where  the  worker 
abandons  employment  because  of  the 
employer’s  material  breach  of  a  term  or 
condition  of  the  contract. 

The  Department  has  decided  against 
including  this  suggested  revision.  The 
issue  of  an  abandonment  based  on  a 
material  breach  by  the  employer  is  a 
fact-based  scenario  that  is  subject  to 
inconsistent  interpretation  and  one  over 
whose  consequences  (status  of  the  H-2A 
worker)  the  Department  has  no  control. 
The  issue  of  workers  who  justifiably 
abandon  employment  can  be  best 
addressed  through  normal  Department 
enforcement  processes  against  the 
offending  employer.  WHD  and/or  ETA 
will  address  matters  within  each 
agency’s  purview,  and  make  appropriate 
referrals  to  other  agencies,  including 
DHS. 

A  few  commenters  argued  that  the 
requirement  to  report  to  DOL  and  DHS 
within  2  days  after  discovering  that  a 
worker  has  abandoned  employment  is 
not  reasonable.  The  commenter 
proposed  a  change  in  the  requirement  to 
permit  the  employer  to  wait  until  2  days 
after  the  end  of  the  pay  period  during 
which  the  worker  failed  to  report  for 
work  for  5  consecutive  working  days. 
The  Department  is  not  making  this 
recommended  change  because  the 
Department  believes  it  is  important  for 
its  regulations  to  mirror  the  DHS 
regulations  on  this  point. 

The  NPRM  clarified  that  notice  for 
both  H-2A  workers  and  workers  in 
corresponding  employment  needs  to  be 
made  to  the  NPC  and  notice  concerning 
an  H-2A  worker  needs  to  be  made  to 
DHS.  We  note  that  the  regulatory 
language  is  specific  to  a  worker 
voluntarily  having  abandoned 
employment  or  having  been  terminated 
for  cause.  The  factual  basis  underlying 
any  notification  provided  is  subject  to 
review  during  an  audit  or  investigation. 
If  an  audit  or  investigation  finds  that 
fraud,  misrepresentation  or  other 
violations  were  present,  the  employer 
would  not  be  relieved  from  the  three- 
fourths  guarantee  requirement  nor  from 
the  obligation  to  provide  outbound 
transportation. 

The  Department  also  made  minor 
clarifications  in  the  Final  Rule  to  reflect 
that  the  notification  requirement 
relieving  the  employer  of  its  obligation 
for  the  three-fourths  guarantee  and 
outbound  transportation  applies  to  both 
H-2A  workers  and  workers  in 
corresponding  employment  as  it  had  in 
previous  rules, 

o.  Contract  Impossibility 

In  the  NPRM,  the  Department 
proposed  to  retain  the  2008  Final  Rule 


requirements  regarding  contract 
impossibility  and  included  an 
additional  obligation  from  the  1987  Rule 
that  requires  employers  to  make  efforts 
to  transfer  the  worker  to  other 
comparable  employment  acceptable  to 
the  worker  in  the  event  the  employer  is 
prevented  from  fulfilling  the 
requirements  of  the  work  contract.  One 
commenter  stated  that  it  believed  that 
any  transfer  of  a  worker  to  other 
comparable  employment  due  to  contract 
impossibility  should  be  mutually 
acceptable  to  the  employer  and  the 
worker  since  both  have  a  vital  interest 
in  the  worker’s  future  employment  and 
neither  should  be  allowed  unreasonably 
to  impede  the  other  from  future 
employment  opportunities.  The 
Department  believes,  however,  that  if  it 
were  to  require  that  such  transfers  be 
mutually  acceptable,  the  employer 
could  object  to  any  comparable 
employment  opportunity.  The  purpose 
of  this  section  is  to  protect  the  worker 
and  maximize  the  worker’s  employment 
opportunities — and  not  to  greate  a 
means  for  an  employer  to  protect  its 
labor  supply  for  future  seasons. 
Accordingly,  the  Department  has 
retained  the  same  requirement  in  the 
Final  Rule  as  proposed  in  the  NPRM. 

In  addition,  the  Department  has 
edited  the  section  to  eliminate  the 
requirement  that  the  employer  receive 
documentation  of  the  new  assignment 
from  the  worker.  This  was  removed  to 
clarify  that  the  first  employer  is  not  the 
arbiter  of  the  worker’s  status  beyond 
employment  with  the  first  employer. 

p.  Deductions. 

Section  655.122(p)  of  the  NPRM 
proposed  to  require  employers  to  make 
all  deductions  required  by  law  and  to 
specify  all  other  deductions  in  the  job 
offer.  Further,  it  proposed  that  if  an 
employer  paid  the  employee’s 
transportation  and  daily  subsistence 
expenses  to  the  place  of  employment, 
the  employer  could  deduct  those 
expenses  from  the  worker’s  paycheck, 
but  the  job  offer  had  to  state  that  the 
worker  would  be  reimbursed  the  full 
amount  of  the  deduction  upon  the 
worker’s  completion  of  50  percent  of  the 
work  contract  period.  Additionally,  an 
employer  subject  to  the  FLSA  may  not 
make  deductions  that  would  violate  the 
FLSA.  The  Final  Rule  generally  adopts 
the  rule  as  proposed,  with  a  new 
paragraph  to  more  fully  describe  what  is 
meant  by  the  term  reasonable. 

A  large  number  of  commenters 
addressed  this  provision.  Numerous 
employee  advocates  emphasized  that 
farm  workers’  wages  have  been  reduced 
by  inappropriate  wage  deductions. 

Some  employee  advocates  and 
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Congressional  representatives  suggested  workweek  under  the  FLSA,  since  the  H-  At  the  conclusion  of  the  specified  work 

that  the  Department  should  do  more  to  2A  regulations  provide  that  they  must  period,  the  workers  must  leave  the 

protect  employees’  wages  from  be  reimbursed  after  the  employee  country  and  they  are  not  permitted  to 

deductions  for  employer  business  completes  50  percent  of  the  job  period.  seek  subsequent  work  from  another  U.S. 

expenses,  and  to  ensure  that  workers  They  also  commented  that  the  balance  employer,  unless  that  subsequent 

receive  the  full  required  wage  rate,  by  struck  by  requiring  reimbursement  at  employer  also  is  certified  under  the  H- 

forbidding  all  deductions  not  required  the  50  percerrt  point  works  well,  2B  program.  In  that  context,  the  WHD 

by  law.  Other  employee  advocates  because  both  parties  have  an  investment  concluded  in  the  Bulletin  that,  under 

stated  that  the  regulation  should  clearly  in  the  employment.  A  few  of  these  the  FLSA,  the  transportation  expenses 

delineate  which  deductions  are  •  commenters  predicted  that  the  rate  at  and  visa  fees  of  H-2B  employees  are  for 
permissible  and  which  are  not,  rather  which  workers  leave  their  H-2A  the  primary  benefit  of  the  H-2B 

than  just  requiring  that  deductions  be  employment  and  stay  in  the  U.S.  out  of  employers. 

reasonable.  Some  also  suggested  that  the  visa  status  will  increase  if  the  FLSA  As  the  Bulletin  noted,  the  H-2A  visa 

Department  should  strengthen  the  requires  reimbursement  in  the  first  program  is  similar  to  the  H-2B  program, 

regulation  by  adding  language  workweek.  One  employer  representative  because  it  also  provides  for  the 

incorporating  the  free  and  clear  stated  that  while  there  may  be  some  temporary  employment  of 

principle  found  in  the  FLSA  and  concern  that  withholding  nonimmigrants  only  when  there  are  not 

Service  Contract  Act  regulations,  reimbursement  until  the  middle  of  the  sufficient  U.S.  workers  available  for  the 

thereby  prohibiting  any  deductions  or  contract  period  may  go  to  the  other  jobs  and  the  employment  of  foreign 

de  facto  deductions  for  expenses  that  extreme,  the  Department’s  final  policy  workers  will  not  adversely  affect  the 

primarily  benefit  the  employer  if  the  choice  should  reflect  the  mutual  wages  and  working  conditions  of 

deductions  would  bring  the  employees’  benefits  to  both  the  employer  and  the  similarly  employed  U.S.  workers.  The 

wages  below  the  required  wage.  These  employee.  H-2A  program  also  involves  special 

commenters  noted  that  the  higher  wage  The  Department  concludes  that  the  recruiting  requirements  directed  at 

rates  guaranteed  by  the  requirements  of  Final  Rule  should  mirror  the  proposed  locating  any  available  U.S.  workers,  and 
the  H— 2A  program  can  be  subverted  by  rule,  with  additional  clarifying  the  H— 2A  workers  who  enter  the 

unreasonable  or  unauthorized  language.  The  Department  believes  that,  country  are  similarly  limited  to 

deductions,  just  as  the  FLSA  minimum  order  to  avoid  confusion,  it  is  temporary  employment  for  the 

wage  can  be  subverted.  One  farm  worker  important  for  this  regulation  to  continue  qualifying  employer,  and  must  leave  the 
advocacy  organization  specifically  to  remind  both  employers  and  country  at  the  end  of  the  work  contract 

emphasized  that  H— 2A  workers  are  employees  that,  where  an  employer  is  period  unless  they  go  to  another 

among  the  poorest  and  most  vulnerable  covered  by  the  FLSA,  the  requirements  qualifying  employer.  Because  of  the 

workers  and  should  not  be  required  to  of  that  statute  also  will  apply.  As  the  similar  statutory  requirements  and 

wait  until  they  have  completed  50  WHD  explained  in  Field  Assistance  similar  structure  of  the  H-2A  and  H-2B 

percent  of  the  contract  period  to  be  Bulletin  2009-2  (Aug.  21,  2009),  which  programs,  the  same  FLSA  analysis 

reimbursed  for  their  transportation  and  addressed  the  application  of  the  FLSA  applies  to  the  H-2A  program  as  was  set 

transit  meal  expenses.  Others  stated  that  to^employers  utilizing  the  H— 2B  visa  forth  in  the  Field  Assistance  Bulletin, 

the  regulations  should  expressly  forbid  program,  employers  that  are  covered  by  Therefore,  an  H— 2A  employer  covered 

employers  from  recouping  these  more  than  one  law  must  always  by  the  FLSA  is  responsible  for  paying 

expenses  in  any  later  workweek.  determine  their  wage  requirements  inbound  transportation  costs  in  the  first 

In  contrast,  numerous  employers  and  under  each  applicable'  statute  and  then  workweek  of  employment  to  the  extent 

their  representatives  stated  that  the  appfy  the  highest  requirement  in  order  that  shifting  such  costs  to  employees 

requirement  to  reimburse  employees  for  to  satisfy  all  laws.  See  Powell  v.  United  (either  directly  or  indirectly)  would 
their  inbound  transportation  and  States  Cartridge  Co.,  399  U.S.  497,  519  effectively  bring  their  wages  below  the 

subsistence  at  the  50  percent  point  is  (1950).  That  Bulletin  noted  that  an  FLSA  minimum  wage, 

appropriate,  asserting  that  these  costs  employer  may  participate  in  the  H-2B  The  Bulletin  also  noted  that,  under 

are  not  for  the  primary  benefit  of  the  visa  program  only  when  it  demonstrates  the  FLSA,  there  is  no  legal  difference 

employer.  'They  commented  that  both  that  there  are  not  sufficient  U.S.  between  deducting  a  cost  from  a 

employers,  therefore,  should  not  be  workers  available  and  that  the  worker’s  wages  and  shifting  a  cost  to  the 

required  to  reimburse  these  expenses  in  employment  of  foreign  workers  will  not  employee  to  bear  directly.  Thus, 

the  first  workweek  under  the  FLSA.  adversely  affect  the  wages  and  working  employers  may  not  make  deductions 

Specifically,  several  employer  conditions  of  similarly  employed  U.S.  from  employees’  wages  for  employer 

associations  stated  that  the  Department  workers.  Employers  who  want  to  bring  expenses  or  require  employees  to  pay 

should  return  to  the  FLSA  interpretation  in  H-2B  guestworkers  must  first  comply  for  such  costs  out  of  pocket,  if  that 
set  forth  in  the  preamble  to  the  2008  with  numerous  requirements  related  to  would  bring  them  below  the  minimum 
Final  Rule,  repudiate  the  decision  in  the  recruitment  of  U.S.  workers  in  order  wage,  because  the  minimum  wage  is 
Arriaga  v.  Florida  Pacific  Farms,  305  to  satisfy  the  Department  that  there  are  received  only  when  wages  are  paid  free 

F.3d  1228  (11th  Cir.  2002),  and  not  sufficient  U.S.  workers  available.  and  clear.  The  Department  concludes 

conclude  that  transportation  and  Any  foreign  workers  who  ultimately  are  that  it  is  appropriate  to  continue  to 

subsistence  are  not  for  the  primary  brought  in  under  the  program  are  remind  employers  and  employees  in  the 

benefit  of  the  employer.  Under  that  permitted  to  work  only  on  a  temporary  H-2A  regulations  of  the  simultaneous 

analysis,  refusing  to  reimburse  such  basis,  with  no  possibility  of  the  job  applicability  of  the  FLSA:  otherwise,  the 

costs  would  not  be  a  de  facto  deduction  becoming  permanent  no  matter  how  H-2A  requirement  that  an  employer 

from  the  first  week’s  wages  that  could  well  the  employees  perform  or  what  reimburse  transportation  only  after  the 

constitute  a  minimum  wage  violation  skills  they  acquire.  Moreover,  the  employee  completes  50  percent  of  the 

under  the  FLSA.  These  commenters  employees  may  work  only  for  the  contract  period  could  result  in 

emphasized  that  employers  should  not  employer  who  received  the  labor  confusion  regarding  the  FLSA 

have  to  reimburse  such  costs  in  the  first  certification  for  the  H-2B  visa  program.  requirement  to  ensure  payment  of  at 
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least  the  minimum  wage  in  the  first 
workweek. 

Furthermore,  in  order  to  provide 
additional  clarity,  the  Final  Rule 
describes  what  is  meant  by  the 
statement  that  deductions  must  be 
reasonable.  The  Department’s 
regulations  implementing  the  FLSA 
provide  that  the  reasonable  cost  of  an 
item  may  not  include  a  profit  to  the 
employer  or  any  affiliated  person,  29 
CFR  531.3(b),  and  that  the  cost  of 
furnishing  any  facility  found  to  be 
primarily  for  the  benefit  or  convenience 
of  the  employer  is  not  reasonable  and 
cannot  be  counted  in  computing  wages. 
See  29  CFR  531.3(d)(1).  This  is  so  even 
if  the  employer  asserts  that  the 
employee  has  voluntarily  agreed  to  bear 
such  costs.  Moreover,  wages  cannot  be 
considered  to  have  been  received  unless 
they  are  paid  finally  and 
unconditionally  or  fi'ee  and  clear, 
without  any  kickback,  directly  or 
indirectly.  See  29  CFR  531.35.  Thus,  for 
example,  if  an  employee  must  purchase 
a  uniform  with  the  employer’s  logo, 
there  would  be  a  violation  of  the  FLSA 
in  any  workweek  when  the  cost  of  such 
a  uniform  purchased  by  the  employee 
cuts  into  the  required  minimum  or 
overtime  wages.  The  same  principles 
also  apply  under  the  SCA.  See  29  CFR 
4.168.  The  Department  believes  that  the 
same  principles  also  must  apply  to  the 
H-2A  required  wage  rate,  in  order  to 
ensure  that  the  employee  receives  the 
legally  required  wage  free  and  clear 
without  any  inappropriate, 
unauthorized  deductions.  Therefore,  the 
Final  Rule  adds  language  similar  to  that 
found  in  the  FLSA  and  SCA  regulations, 
with  a  cross-reference  to  the  FLSA 
regulations. 

However,  the  FLSA  regulations 
recognize  that  an  employer  may  make  a 
deduction  from  wages  where  the 
employee  has  voluntarily  assigned  a 
sum  to  another,  such  as  a  creditor, 
donee,  or  other  third  party  [e.g.,  for 
insurance,  union  dues,  or  charitable 
donations),  provided  that  neither  the 
employer  nor  any  person  acting  in  his 
behalf  or  interest  derives  any  benefit  or 
profit  fi'om  the  transaction.  See  29  CFR 
531.40.  Therefore,  the  Final  Rule  does 
not  prohibit,  all  deductions  or  identify 
the  specific  deductions  that  are 
permissible.  Of  course,  §  655.122(f)  of 
this  Final  Rule  requires  employers  to 
provide  all  tools,  supplies  and 
equipment  required  to  perform  the  job, 
without  charge  to  the  worker,  so  no 
deductions  for  those  items  are 
permitted. 

Finally,  because  the  NPRM  proposed 
to  allow  an  employer  to  deduct  any 
inbound  transportation  and  subsistence 
costs  that  the  employer  paid  directly. 


and  to  retain  the  longstanding 
requirement  that  an  employer  must 
reimburse  an  employee  for  such 
expenses  only  when  the  employee  has 
completed  50  percent  of  the  work 
contract  period,  the  Final  Rule  does  not 
require  an  employer  to  reimburse  an 
employee  in  the  first  workweek  up  to 
the  level  of  the  H-2A  required  wage. 

The  Department  does  not  believe  that 
requiring  reimbursement  of  inbound 
transportation  and  subsistence  expenses 
up  to  the  H-2A  required  wage  in  the 
first  workweek  would  be  appropriate, 
because  the  NPRM  did  not  propose  to 
modify  the  longstanding  requirement  to 
reimburse  these  expenses  only  after  an 
employee  completes  50  percent  of  the 
work  contract  period.  Rather,  the  Final 
Rule  provides  with  regard  to  inbound 
transportation  and  subsistence  expenses 
that  employers  must  comply  with  the 
FLSA,  where  applicable,  which  means 
that  their  reimbursement  obligation  in 
the  first  workweek  for  these  expenses  is 
limited  to  the  FLSA  minimum  wage 
level.  However,  all  other  deductions 
must  be  reasonable,  as  discussed  above, 
and  other  deductions  are  tested  against 
the  required  H-2A  wage  rate,  not  just 
the  FLSA  minimum  wage.  The 
requirement  that  all  deductions  must  be 
disclosed  is  retained  as  proposed; 
therefore,  deductions  that  are  not 
disclosed  are  not  permissible.  The 
Department  understands  the  concerns 
expressed  by  the  commenters  regarding 
the  requirements  of  this  regulation  and 
will  carefully  monitor  the  experiences 
of  workers  and  growers  under  the  new 
rule  to  determine  whether  it  is 
appropriate  to  revisit  this  issue  in  the 
future. 

q.  Disclosure  of  Work  Contract 

The  2008  Final  Rule  and  earlier  rules 
have  required  that  a  copy  of  the  work 
contract  be  provided  to  the  worker  and 
that  the  copy  be  provided  no  later  than 
on  the  day  work  commences.  The 
NPRM  proposed  that  this  disclosure  be 
made,  as  necessary  and  reasonable,  in  a 
language  understood  by  the  worker. 

This  provision  has  been  retained.  Some 
comments  asserted  that  this  requirement 
would  require  translations  into  regional 
and  village-specific  dialects.  The 
Department  intends  for  employers  to 
make  translations  into  major  languages, 
and  not  every  dialect.  The  Department 
believes  that  employers  should  provide 
the  terms  and  conditions  of  employment 
to  a  prospective  worker  in  a  manner  that 
permits  the  worker  to  understand  the 
nature  of  the  employment  being  offered, 
as  well  as  the  worker’s  commitment  and 
rights  under  that  employment. 

In  addition,  we  received  comments 
that  suggested  that  the  copy  of  the  work 


contract  be  provided  on  the  day  the 
worker’s  visa  is  issued  or  at  the  time  of 
recruitment.  These  comments  stated 
that  it  is  unfair  to  allow  a  worker  to 
travel  hundreds  or  thousands  of  miles 
before  learning  the  terms  and  conditions 
of  employment,  and  that  far  too  often 
workers  are  not  accurately  apprised  of 
the  terms  of  the  work  contract  until  they 
are  In  the  U.S.  The  Department  agrees. 
Accordingly,  the  Final  Rule  requires 
that  a  written  copy  of  the  work  contract 
be  provided  to  an  H-2A  worker  no  later 
than  the  time  at  which  the  H-2A  worker 
applies  for  the  visa  in  a  language 
understood  by  the  worker  (as  discussed 
above).  The  written  copy  can  be 
provided  at  any  point  in  the  hiring 
process  prior  to  this  point  to  ensure  that 
the  H-2A  worker  has  written  notice  of 
the  terms  and  conditions  of  employment 
prior  to  departing  the  worker’s  home 
country.  A  written  copy  of  the  contract 
need  not  be  provided  to  each  foreign 
worker  who  is  a  potential  candidate  for 
employment  during  the  process  of 
recruiting  or  soliciting.  However,  when 
the  employer  and  the  worker  have 
reached  a  stage  in  discussing 
employment  that  has  gone  beyond  the 
recruiting  or  solicitation  stage  and  an 
offer  of  employment  has  been  made,  a 
copy  of  the  work  contract  has  to  be 
provided.  For  a  worker  in  corresponding 
employment,  a  copy  needs  to  be 
provided  no  later  than  the  day  on  which 
work  begins,  although  employers  may 
be  obligated  to  provide  written 
disclosure  sooner  to  migrant  or  seasonal 
agricultural  workers  covered  by  MSPA. 
Recognizing  that  some  H-2A  workers 
may  move  to  subsequent  approved  H- 
2A  employment,  the  regulations  provide 
in  such  situations  that  the  copy  be 
provided  no  later  than  the  time  an  offer 
of  employment  is  made  by  the 
subsequent  H-2A  employer.  Finally,  the 
requirement  to  provide  a  copy  of  the 
work  contract  was  already  contained  in 
the  proposal,  and  this  change  only 
modifies  when  the  copy  is  to  be 
provided.  Therefore,  any  additional 
costs  would  be  negligible. 

As  discussed  above,  the  Final  Rule 
clarifies  that  employers  who  have  an  ' 
approved  modification  of  a  job  order 
must  provide  the  revised  job  order  to 
the  workers  in  the  language  understood 
by  the  workers.  If  the  modification  of 
the  job  order  is  approved  after  the 
workers  receive  the  original  job  order  or 
contract,  disclosure  of  the  revised  terms 
and  conditions  must  occur  as  soon  as 
practicable. 
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Application  Filing  Procedures 

8.  Section  655.130  Application  Filing 
Requirements 

a.  What  To  File 

The  Department  proposed  to  require 
employers  to  file  an  Application  with  a 
copy  of  Form  ETA-790.  The  Depcutment 
received  no  comments  in  response  to 
this  proposal;  therefore,  the  Final  Rule 
adopts  the  language  of  the  NPRM  with 
minor  clarifying  edits. 

b.  Timeliness 

The  Department  proposed  to  accept 
Applications  no  less  than  45  days  from 
the  date  of  need  in  order  to  assure 
compliance  with  its  statutory  mandate 
to  certify  all  applications  within  30  days 
from  the  date  of  need.  The  Department 
received  no  comments  in  response  to 
this  proposal;  therefore,  the  Final  Rule 
adopts  the  language  of  the  NPRM. 

c.  Location  and  Method  of  Filing 

The  Department  proposed  to  accept 
Applications  by  U.S.  mail  or  private 
mail  courier  to  the  NPC.  The 
Department  received  no  comments  in 
response  to  this  proposal;  therefore,  the 
Final  Rulp  adopts  the  language  of  the  , 
NPRM. 

d.  Signatures 

The  Department  proposed,  consistent 
with  the  2008  Final  Rule,  to  require 
applicants  to  submit  original  forms  and 
signatures.  However,  the  NPRM 
clarified  that  this  requirement  also 
applies  to  associations  filing  as  agents 
for  their  members,  and  requires  them  to 
obtain  signatures  of  all  their  employer- 
members  before  submitting  the 
Application  to  the  Department.  The 
Department  clarified  the  existing 
requirement  to  ensure  that  all  employer- 
members  are  on  notice  of  the  obligations 
each  is  assuming  and  must  adhere  to 
under  the  Application.  The  Department 
is  retaining  this  requirement. 

The  Department  received  comments 
opposing  the  signature  requirement  and 
indicating  that  it  would  be  both  time 
consuming  and  burdensome  for 
associations.  The  commenters  also 
objected  to  an  alleged  lack  of 
justification  offered  by  the  Department 
for  imposing  the  requirement. 

In  order  to  foster  fair  play  and  full 
disclosure,  the  Department  has 
determined  that  it  must  require 
individual  signatures  of  all  employers 
applying  for  a  temporary  labor 
certification.  The  Department  expects 
that  this  practice  will  result  in  better 
compliance  and  more  individual 
involvement  by  employers  to  assure  that 
program  requirements  are  met  and  that 


both  U.S.  and  foreign  workers  are 
treated  fairly. 

e.  Other  Comments  on  Application 
Filing  Requirements 

One  commenter  proposed  that  all 
documents  filed  with  the  SWA  and 
OFLC  be  made  readily  available  to  U.S. 
workers  and  their  representatives 
through  the  Freedom  of  Information  Act 
(FOIA)  or  an  electronic  means  through 
a  publicly  accessible  Web  site.  This  . 
comment  was  addressed  under  the 
section  dealing  with  the  electronic  job 
registry,  on  which  the  Department 
intends  to  post,  when  the  system  is 
available,  all  open  and  pending  job 
orders. 

9.  Section  655.131  Association  Filing 
Requirements 

The  Department  proposed  to  continue 
allowing  associations  to  file  on  behalf  of 
thejr  members.  The  NPRM  clarified  the 
role  of  associations  as  filers  (sole 
employer,  joint  employer  or  agent),  in 
order  to  assist  the  association  and 
employer-members  in  understanding 
the  obligations  each  party  is 
undertaking  with  respect  to  the 
Application.  As  in  the  past,  an 
association  will  be  required  to  identify 
in  what  capacity  it  is  filing,  so  there  is 
no  doubt  as  to  whether  the  association 
is  subject  to  the  obligations  of  an  agent 
or  an  employer  (whether  individual  or 
joint).  This  requirement  is  a 
continuation  from  both  the  1987  Rule 
and  2008  Final  Rule  that  required  an 
association  of  agricultural  producers  to 
identify  whether  the  association  is  the 
sole  employer,  a  joint  employer  with  its 
employer-members,  or  the  agent  of  its 
employer-members.  The  Department  is 
retaining  this  provision  with  a  change 
related  to  the  filing  of  master 
applications,  as  discussed  more  fully 
below. 

One  commenter  generally  opposed 
the  provision  indicating  that  it  should 
be  dropped  because  it  requires 
associations,  agents  and  FLCs  to  provide 
to  DOL  confidential  and/or  proprietary 
business  information.  The  Department 
notes  that  neither  the  NPRM  nor  the 
Final  Rule  requires  that  program  users 
submit  information  that  is  confidential 
or  constitutes  proprietary  business 
information.  The  Final  Rule  simply 
requires  that  the  association  retain 
documentation  substantiating  the 
employer  or  agency  status  of  the 
association  and  be  prepared  to  submit 
such  documentation  in  response  to  a 
Notice  of  Deficiency  from  the  CO  prior 
to  issuing  a  Final  Determination  or 
audit.  While  we  do  not  believe  that 
information  submitted  in  response  to  a 
Notice  of  Deficiency  or  an  audit  request 


would  be  confidential  business 
information,  we  want  to  reassure 
employers  and  associations  that 
information  identified  as  confidential 
will  be  protected  consistent  with 
Departmental  regulations. 

a.  Individual  Applications 

As  discussed  above,  the  Department 
proposed  to  continue  permitting, 
associations  to  file  as  individuals  and  is 
retaining  this  provision  in  the  Final 
Rule.  The  Department  received  no 
comments  on  this  proposal. 

b.  Master  Applications 

As  explained  in  the  NPRM,  master 
applications  filed  by  associations  are 
clearly  contemplated  by  the  INA,  and 
the  Department  has  permitted  master 
applications  as  a  matter  of  prartice.  In 
the  2008  Final  Rule,  the  Department 
recognized  their  use.  The  NPRM 
proposed  to  continue  the  use  of  master 
applications  but  in  a  more  limited 
fashion.  The  Department  is  retaining  the 
NPRM  provision  addressing  master 
applications  with  several  changes.  In 
response  to  many  comments  received  on 
this  issue,  the  Department  has 
reconsidered  the  one-State  limitation 
and  has  expanded  the  area  of  intended 
employment  for  associations  filing 
master  applications  to  at  most  two 
contiguous  States.  In  addition,  the 
Department  is  clarifying  that  a  master 
application  may  cover  the  same 
occupations  or  comparable  agricultural 
employment. 

The  Department  received  a  number  of 
comments  in  response  to  its  proposed 
regulations  governing  master 
applications.  One  commenter  expressed 
full  support  for  the  proposed  changes 
indicating  that  they  will  allow  for  better 
accountability  in  the  advertising  and 
referral  process. 

Numerous  commenters  asserted  that 
the  proposed  changes  to  the  provision 
governing  the  use  of  master  applications 
will  prove  more  difficult  for  employers, 
without  sufficient  justification  by  the 
Department  for  the  changes.  Many  of 
these  commenters  noted  that  there  is  no 
reason  to  limit  the  use  of  the  master 
applications  to  only  one  State,  some 
noting  that  many  farms  cross  over  State 
lines.  . 

Similarly,  many  asserted  that  a 
limitation  to  a  single  occupation  and 
comparable  work  is  not  justified 
because  many  farmers  perform  different 
types  of  work  on  their  farms,  and 
forcing  them  to  duplicate  the 
Application  process  for  each  type  of  job 
would  greatly  increase  the  cost  of 
meeting  their  labor  needs,  and  in  some 
cases  negatively  offset  the  cost  sharing 
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among  the  employers  covered  by  a 
master  application. 

Several  commenters  opposed  the 
single-State,  single-occupation  and 
comparable  work  limitations,  asserting 
they  will  incur  greater  financial  and 
administrative  burdens  due  to  a  sudden 
increase  in  the  number  of  master 
applications  they  will  be  required  to 
prepare  and  file  to  cover  all  emplayers, 
workers  and  job  occupations  that  would 
have  been  covered  by  the  same  master 
application  under  the  2008  Final  Rule. 
These  commenters  proposed  that  the 
Department  permit  the  bundling  of  job 
orders  and  master  applications  to  reach 
across  State  lines  so  long  as  the  jobs  are 
similar  and  the  wages  are  the  same.  The 
same  commenters  opposed  the 
increased  paperwork  burden. 

Many  commenters  claimed  that  the 
changes  appear  unjustified  and  that  the 
Department  failed  to  offer  a  justification 
based  on  instances  of  violations  or  data 
indicating  that  master  applications  are 
being  abused  in  a  way  that  would  be 
addressed  by  proposed  changes.  Some 
commenters  asserted  that  this  change, 
along  with  other  changes  in 
requirements,  will  increase  the  cost  of 
compliance  and  force  some  employers 
out  of  the  program. 

One  commenter  indicated  that 
narrowing  the  scope  of  master 
applications  that  are  essential  for  many 
H-2A  employers  will  particularly  affect 
smaller  employers  or  those  with  shorter 
seasonal  needs.  According  to  this 
commenter,  the  one-State  limitation 
fails  to  account  for  weather  patterns  and 
climate  that  govern  the  seasons  and 
therefore  drive  most  agricultural 
activities.  Further,  it  is  reasonable  to 
permit  employers  and  workers  in 
regions  where  similar  activities  take 
place  at  the  same  time  to  increase 
efficiency  and  effectiveness  by  working 
together  through  the  use  of  master 
applications. 

Another  of  these  commenters  noted 
that  both  labor  and  management 
understand  that  multi-employer 
Applications  offer  a  benefit  to  farm 
workers  by  providing  job  opportunities. 
The  same  commenter  contended  that 
the  Department  should  provide 
employers  with  additional  flexibility 
rather  than  impose  restrictive 
requirements.  In  addition,  it  asserted 
that  an  additional  benefit  of  the 
expanded  availability  of  master 
applications  would  result  in  greater 
work  opportunities  for  workers,  lower 
costs  for  employer  participation,  and  a 
higher  level  of  compliance  among  the 
participating  farmers. 

The  Department  agrees  with  the 
commenters  regarding  the  benefits  of 
master  applications  and  has  therefore 


retained  their  use,  as  intended  in  the 
IN  A.  The  Department’s  changes  to  the 
regulatory  requirements  are  not 
intended  to  discourage  employers  from 
utilizing  master  applications  hut  are 
rather  designed  to  preserve  program 
integrity  and  foremost,  aim  at  greater 
protections  for  U.S.  and  foreign  workers. 
In  addition,  the  Final  Rule  continues  to 
require  a  single  date  of  need  as  a  basic 
element  for  a  master  application,  as  well 
as  a  longstanding  requirement  that 
master  applications  may  only  be  filed  by 
an  association  acting  as  a  joint  employer 
with  its  members.  The  Department 
highlights  joint  responsibility  of  the 
association  and  its  employer-members 
by  requiring  that  the  association  identify 
all  employer-members  that  will  employ 
H-2A  workers.  The  Application  must 
demonstrate  that  each  employer  has 
agreed  to  the  conditions  of  H-2A  labor 
certification. 

The  Department  has  modified  the 
provision  governing  master  applications 
to  expand  the  area  of  intended 
employment.  The  modification  strikes  a 
balance  between  the  programmatic  goals 
of  protecting  job  opportunities  for  U.S. 
workers  and  ensuring  uniform 
enforcement  of  the  terms  and  conditions 
and  the  need  to  provide  flexibility  for 
employer  associations.  Monitoring 
program  compliance  becomes  more 
difficult  and  the  potential  for  violations 
increases  when  workers  under  a  single 
application  are  dispersed  across  several 
States.  Limiting  the  area  of  intended 
employment  to  two  contiguous  States 
will  make  it  more  likely  that  employers 
under  the  same  application  will  learn  of 
and  have  the  ability  to  correct  potential 
problems  and  avoid  liability. 

The  Department  has  determined  that 
limiting  the  master  applications  to  a 
single  occupation  or  comparable  work 
provides  necessary  protections  for  both 
U.S.  and  foreign  workers  by  providing  a 
disincentive  to  employers  to 
overestimate  job  opportunities  or 
timeframes.  Such  limits  also  provide 
greater  incentives  to  the  domestic  U.S. 
workforce.  Recruiting  workers  under  a 
master  application,  with  many  different 
job  openings  that  may  be  located  at 
different  sites  and  subject  to  different 
terms  and  conditions,  may  discourage 
some  U.S.  workers  from  responding. 
This  may  also  make  the  recruitment  and 
retention  of  U.S.  workers  more  difficult 
because  some  workers  may  not  want  to 
perform  diverse  activities.  This 
requirement  will  also  assist  employers 
in  working  together  to  ensure  that  terms 
and  conditions  are  met  with  respect  to 
each  set  of  workers  employed  under  a 
specific  master  application.  The 
Department  expects  that  the  nature  of 
the  job  opportunities  that  can  be 


I 

included  in  a  master  application  will 
largely  mirror  how  master  applications 
were  treated  under  the  1987  Rule.  We  i 
further  note  that  the  regulatory  text  has  I 
been  changed  to  substitute  the  word  or 
for  the  word  and  in  the  phrase  “single 
occupation  and  comparable  work.” 

Although  associations  may  be 
required  to  prepare  greater  numbers  of 
applications,  the  requirement  is 
intended  to  make  it  easier  for  them  to 
track  compliance  with  the  terms  and 
conditions.  As  applications  become 
more  specialized,  the  associations  may 
find  that  the  number  of  their 
peurticipating  members  increases  for 
each  application,  therefore  preserving 
the  cost-sharing  benefits.  Similarly,  the 
need  for  efficiency  in  processing 
applications  is  far  outweighed  by  the 
anticipated  improvement  in  the  process, 
and  the  increased  protections  for  both 
U.S.  and  foreign  workers  that  will 
result. 

The  Department  is  supportive  of  the 
use  of  master  applications  by  employers 
{large  and  small)  as  a  means  to  meet 
seasonal  needs  and  believes  that  the 
commenters’  concerns  regarding  the 
impact  of  limitations  are  exaggerated. 

The  Final  Rule  returns  to  the  traditional 
use  of  master  applications  as  operated 
between  1987  and  2009.  The  Final  Rule, 
with  its  expansion  of  the  use  of  master 
applications  beyond  a  single  State, 
preserves  the  flexibility  inherent  in  the 
use  of  master  applications  while 
ensuring  that  they  are  not  vehicles  for 
abuse  or  a  way  to  skirt  program 
requirements.  Nothing  in  the  Final  Rule 
impacts  employers  with  shorter 
seasonal  needs. 

10.  Section  655.132  H-2A  Labor 
Contractor  (H-2ALC)  Filing 
Requirements 

The  NPRM  revised  the  provision  by 
providing  an  introductory  paragraph 
that  explained  what  other  provisions  of 
the  regulations  H-2ALCs  are  subject  to 
and  deleted  the  redundant  sections  in 
the  H-2ALC  section.  The  Final  Rule 
adopts  these  changes  as  proposed,  with 
minor  editorial  clarifications. 

The  Department  received  many 
comments  addressing  the  need  for  the 
regulation  of  H-2ALCs.  Most 
commenters  agreed  with  the  proposal 
that  specific  obligations  for  H-2ALCs 
are  necessary.  However,  a  majority  felt 
that  the  Department  did  not  go  far 
enough  to  regulate  H-2ALCs,  asserting 
that  H-2ALCs  are  the  most  egregious 
violators  of  the  H-2A  program.  They 
pointed  out  that  some  H-2ALCs  recruit 
workers  when  they  do  not  have  actual 
jobs  to  offer;  therefore,  these 
commenters  were  pleased  that  the 
Department  is  now  requiring  additional 
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documentation  about  their  contracts  and 
that  the  WHD  has  more  enforcement 
authority.  One  commenter  contended 
that  H-2ALCS  exaggerate  their  labor 
needs  in  order  to  maximize  their  profits 
hy  creating  something  close  to  a  Ponzi 
scheme  in  which  foreign  workers  pay 
exorbitant  recruiting  fees  abroad.  This 
commenter  suggested  that  the 
Department  create  a  form  for  the 
contract  between  an  H-2ALC  and  fixed- 
site  employer  in  order  to  ensure  that  all 
necessary  information  is  provided  to  the 
Department  such  as  the  legal  name  of 
the  farm,  its  address,  number  of  workers 
needed,  dates  of'need,  tasks  to  be 
performed,  and  the  remuneration  that 
the  fixed-site  employer  intends  to  pay 
an  H-2ALC.  One  commenter  requested 
that  the  Department  explicitly 
acknowledge  State  and  Federal 
protections  provided  to  all  workers 
during  recruitment  and  employment 
including  those  related  to 
discrimination  and  retaliation.  This 
same  commenter  requested  that  we 
require  an  H-2ALC  to  provide  a 
recruitment  plan.  Additionally,  a 
commenter  recommended  the  creation 
of  a  Federal  H-2ALC  licensing  and 
continuing  education  requirement. 

The  Department  believes  that  the 
proposed  regulations  provide  sufficient 
protections  to  address  these 
commenters’  concerns,  and  no 
additional  restrictions  or  forms  or 
licensing  requirements  are  necessary  at 
this  time.  The  proposed  protections, 
including  the  requirements  to  submit 
proof  of  the  H-2ALCs’  work  contracts, 
will  help  eliminate  these  egregious 
abuses  and  therefore  were  retained. 

a.  Scope  of  H-2ALC  Applications 

As  stated  previously,  the  NPRM 
proposed  to  eliminate  multiple  areas  of 
intended  employment  in  one 
Application  and  substituted  a 
requirement  that  each  Application  be 
limited  to  worksites  in  only  one  area  of 
intended  employment.  The  Department 
received  several  substantive  comments 
on  this  particular  provision. 

A  legal  aid  organization  commended 
the  Department  for  forbidding  multiple 
areas  of  employment  in  a  single 
application.  The  commenter  claimed 
that  U.S.  workers  are  harmed  because 
positive  recruitment  takes  place  only  at 
the  initial  area  of  intended  employment 
and  by  the  time  the  itinerary  reaches 
some  of  the  later  areas  of  intended 
employment,  the  50  percent  rule  has 
lapsed  and  the  U.S.  workers  lack  access 
to  the  work  opportunities.  The 
commenter  also  asserted  that  the  H-2A 
workers  incur  unnecessary  expense 
because  there  may  be  weeks  of 
downtime  between  areas  of  intended 


employment  so  they  travel  back  home  to 
Mexico  at  their  own  expense.  The 
commenter  stated  that  this  would  not  be 
the  case  if  the  job  order  accurately 
reflected  the  actual  work  activities. 

The  Department  believes  that  the 
enhanced  restrictions  on  H-2ALCs  serve 
to  address  this  issue  and  retains  the 
provision  as  proposed  in  the  NPRM. 

b.  Required  Information 

(i)  Identify  Name  and  Location  of  Fixed- 
Site  Employers  and  Crop  Activities 

.  The  requirement  to  list  the  name  and 
location  of  each  fixed-site  employer  to 
•which  an  H-2 ALC  expects  to  provide 
H-2A  workers,  including  the  beginning 
and  ending  dates  of  when  the  workers 
are  needed  and  a  description  of  the 
activities  the  workers  are  expected  to 
perform  and  crops  upon  which  they  will 
work,  is  the  same  in  both  the  2008  Final 
Rule  and  the  NPRM.  The  Department 
received  several  comments,  all  in 
support  of  this  provision.  One  farm 
worker  advocacy  group  suggested  that 
the  Department  add  an  additional 
requirement  to  include  the  monetary 
value  of  the  three-fourths  guarantee  for 
the  applicable  work  performed  at  each 
fixed  site.  The  three-fourths  guarantee  is 
not  calculated  by  each  fixed-site 
employer;  therefore,  the  Department 
cannot  implement  this  suggestion. 

(ii)  Required  Information  and 
Submissions 

The  Department  did  not  receive  any 
comments  on  this  section  of  the 
proposed  rule.  Therefore,  the 
Department  is  adopting  the  provision  as 
proposed  with  minor  editorial  changes. 

(iii)  H-2A  Labor  Contractor  (H-2ALC) 
Bond  Requirements 

The  Department  proposed  to  continue 
to  require  that  an  H-2ALC  obtain  a  bond 
to  demonstrate  its  ability  to  meet  its 
financial  obligations  to  its  employees. 
This  permits  the  Department  to  ensure 
that  labor  contractors  can  meet  their 
payroll  and  other  obligations  contained 
in  the  terms  of  the  job  order  and  the  H- 
2A  program  obligations.  The  Final  Rule 
requires  that  an  H-2ALC  subtnit  the 
original  surety  bond  (and  any 
extensions  thereof)  to  the  Department 
with  the  Application.  This  change  is  not 
expected  to  place  any  additional  burden 
on  an  H-2ALC  applicant  since  such 
applicants  were  previously  required  to 
submit  fundamental  information  from 
the  bond  that  most  applicants 
accomplished  by  providing  a  copy  of 
the  bond.  This  requirement  to  provide 
the  bond  itself  will  ensure  that  the 
Department  has  legal  recourse  to  make 
a  claim  to  the  surety  against  the  bond 


following  a  final  order  finding 
violations. 

Several  farm  worker  advocates 
suggested  that  H-2ALCs  should  have 
the  option  of  joint  employment  with 
each  fixed-site  employer  in  lieu  of  the 
bond  requirement.  They  noted  that  in 
that  situation,  fixed-site  employers 
would  be  held  jointly  responsible  for 
the  treatment  of  the  farm  workers.  The 
Department  believes  that  the  increased 
surety  bond  amounts  provide  better 
protections. 

(iv)  Provide  Copies  of  Work  Contracts 

The  NPRM  proposed  tc  add  a 
provision  requiring  H-2ALCs  to  provide 
copies  of  their  work  contracts.  The 
comments  were  generally  in  favor  of 
this  requirement.  One  commenter 
requested  that  additional  language  be 
added  to  this  provision,  specifically, 
that  each  contract  disclose  the  fact  that 
an  H-2ALC  intends  to  employ  H-2A 
workers  in  connection  with  the  contract 
and  that  workers  employed  at  the  same 
site  at  the  same  time  in  any  work 
included  in  the  job  order  are  employed 
in  corresponding  employment.  One 
comnienter  opined  that  we  are  requiring 
H-2ALCs  to  provide  too  much 
confidential  and  proprietary  business 
information  and  that  those  provisions 
should  be  dropped. 

The  Department  has  determined  that 
the  requirement  to  include  proof  of 
work  contracts  is  appropriate  for 
protecting  agricultural  workers,  and 
does  not  believe  additional  language  is 
necessary.  Additionally,  as  stated  above, 
the  Department  intends  to  protect  any 
material  identified  as  confidential  in 
accordance  with  Departmental 
regulations. 

(v)  Housing/Transportation 

The  NPRM  required  housing  and 
transportation  to  comply  with  the 
standards  in  §655.122,  and  relevant 
comments  are  addressed  in  the 
preamble  for  that  section.  The  Final 
Rule  adopts  the  NPRM  as  proposed. 

11.  Section  655.133  Requirements  for 
Agents 

The  NPRM  proposed  to  require  agents 
to  provide,  as  a  part  of  the  Application, 
copies  of  agreements  demonstrating 
representation — in  the  form  of  a  - 
contract,  agency  agreement,  or  other 
proof  of  the  relationship  and  the 
authority  of  the  agent  to  represent  the 
employer.  In  addition,  the  Department 
proposed  to  require  agents  who  are 
required  to  register  as  FLCs  under 
MSPA  to  provide  proof  of  registration. 
The  Department  is  retaining  this 
provision  as  proposed. 
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The  Department  received  several 
comments  discussing  the  enhanced 
requirements  for  agents.  One  commenter 
objected  to  the  changed  requirements 
arguing  that  agents,  associations  and 
labor  contractors  should  not  be  required 
to  provide  confidential/proprietary 
business  information. 

Some  commenters  opposed  the 
requirement  arguing  that  the  current 
Form  ErrA-9142  Application  for 
Temporary  Employment  Certification 
(Form  ETA-9142)  already  contains  a 
section  where  the  employer  may 
authorize  another  to  act  as  an  agent  on 
its  behalf  and  that  providing  the  agency 
agreement  creates  a  redundancy  in  the 
application  process.  One  of  these 
commenters  indicated  that  both  the 
employer  and  agent  are  required  by  law 
to  personally  attest  with  original 
signatures  to  the  accuracy  of  all  . 
representations  made  in  the  Form  ETA- 
9142,  and  knowingly  misrepresenting 
constitutes  a  felony  criminal  offense 
punishable  by  $250,000  fines  and  up  to 
5  years  in  jail.  In  light  of  such  severe 
penalties,  this  commenter  did  not  see 
the  necessity  for  additional  information 
ascertaining  the  validity  of  the 
representation. 

One  commenter  claimed  that 
employers  hire  agents  simply  to  assist 
them  with  the  paperwork  and  asserted 
that  the  scope  of  such  representation  in 
most  cases  never  involves  activities  that 
would  require  the  agent  to  register  as  a 
FLC.  In  addition,  the  commenter  posited 
that  enhanced  requirements  are 
unnecessary  because  the  Department 
already  imposes  separate  requirements 
on  H-2ALCs  and  FLCs. 

An  association  of  employers  opposed 
the  enhanced  requirements  for  agents 
arguing  that  the  proposed  changes  are 
punitive  and  the  Department  did  not 
provide  justification  for  the  new 
restrictions  and  did  not  explain  how 
they  will  correct  or  prevent  any  program 
abuses.  This  commenter  specifically 
opposed  the  requirement  to  submit 
agency  agreements  and  noted  that  this 
requirement  will  simply  result  in  more 
paperwork  and  cost  for  employers.  The 
commenter  further  asserted  that  the 
Department  has  no  need  for  private 
contract  information  and  should  be 
solely  concerned  with  employer 
compliance  with  program  requirements. 
One  commenter  expressed  concern 
about  the  possibility  that  its  proprietary 
information  may  be  subject  to  public 
release  under  FOIA. 

One  commenter  offered  support  for 
the  enhanced  requirements  for  agents, 
including  that  agents  obtain  a  bond  and 
licensure. 

The  Final  Rule  adopts  the  provision 
as  proposed.  The  Department  is 


requiring  agents  to  supply  copies  of  the 
agreements  defining  the  scope  of  the 
agency  relationship  in  addition  to 
completing  all  relevant  portioris  of  the 
Application  to  ensure  that  there  is  a 
bona  fide  agency  relationship  to  ensure 
program  integrity.  The  requirement, 
however,  in  no  way  obligates  either  the 
agent  or  the  employer  to  disclose  any 
trade  secrets,  or  other  proprietary 
business  information.  For  example,  the 
Department  has  no  interest  in  or  need  to 
know  the  amount  of  the  fee  that  the 
agent  is  charging  the  employer.  The 
Final  Rule  only  requires  the  agent  to 
provide  sufficient  documentation  to 
clearly  demonstrate  the  scope  of  the 
agency. 

Preserving  program  integrity  requires 
the  Department  to  ascertain  the  validity 
and  scope  of  the  agency  relationship. 

The  current  application  procedures 
require  both  the  employer  and  the  agent 
to  attest  under  penalty  of  perjury  that  all 
information  provided  on  the  Form  ETA- 
9142  is  true  and  correct.  It  further 
includes  a  declaration  by  the  agent  or 
employee  of  the  employer  that  it  is 
authorized  to  act  on  its  behalf  in 
connection  with  the  Application.  This 
attestation,  however,  simply  evidences 
an  existing  relationship;  unlike  the 
actual  agency  agreement,  it  does  not 
define  the  scope  of  the  agency 
relationship  and  consequently  the  scope 
of  employer’s  or  agent’s  liability.  For 
these  reasons,  the  Department  is 
retaining  the  provision  as  proposed. 

In  addition,  the  Department  wishes  to 
assure  all  commenters  and  stakeholders 
that  it  will  continue  to  follow  all 
applicable  legal  and  internal  procedures 
for  complying  with  FOIA  requests  that 
ensure  the  protection  of  private  data. 

The  Department  agrees  with  the 
commenter  supporting  the  need  for 
enhanced  requirements  for  agents.  The 
Department,  however,  does  not  feel  that 
it  is  appropriate  at  this  time  to  impose 
a  bonding  requirement  on  agents  unless 
the  Department  determines  on  a  case  by 
case  basis  that  they  are  more 
appropriately  classified  as  H-2ALCs. 

12.  Section  655.134  Emergency 
Situations 

The  Department  proposed  to  retain 
the  criteria  for  accepting  and  processing 
Applications  filed  less  than  45  days 
before  the  date  of  need  on  an  emergency 
basis.  The  Department  received  no 
comments  on  this  proposal  and  retains 
it  in  the  Final  Rule,  with  minor  editorial 
clarifications. 


13.  Section  655.135  Assurances  and 
Obligations  of  H-2A  Employers 

a.  Non-Discriminatory  Hiring  Practices 

The  Department  proposed  to  require 
employers  to  make  certain  assurances  as 
a  condition  for  certification.  The  first  of 
these  assurances  was  that  the  job 
opportunity  remain  open  to  any 
qualified  U.S.  worker  regardless  of  race, 
color,  national  origin,  age,  sex,  religion, 
handicap,  or  citizenship,  and  that 
rejections  of  U.S.  workers  must  be  only 
for  lawful,  job-related  reasons. 

The  Department  received  a  few 
comments  on  this  provision.  The 
Department  received  a  comment  that 
this  provision  is  not  necessary  and 
should  be  deleted  because  the  employer 
is  already  required  to  comply  with  all 
applicable  laws.  Another  commenter 
suggested  adding  the  phrase  and  as 
otherwise  provided  by  State  law  to  the 
end  of  the  first  seijtence. 

The  Department  does  not  agree  with 
suggested  deletion.  The  provision  is 
intended  to  be  specific  to  the  hiring 
practices  of  H-2A  employers,  such  that 
the  jobs,  even  those  filled  by  H-2A 
workers  prior  to  the  end  of  the 
recruitment  period,  remain  available  to 
U.S.  workers.  The  Department  declines 
to  add  the  suggested  phrase  here 
because  this  concept  is  addressed 
elsewhere  in  the  regulation.  Therefore, 
the  Final  Rule  contains  the  language 
proposed  in  the  NPRM,  with  an  edit 
clarifying  that  the  employer’s 
obligations  continue  through  the  50 
percent  point  of  the  work  contract. 

b.  No  Strike  or  Lockout 

The  NPRM  proposed  that  employers 
be  required  to  assure  the  Department 
that  there  was  no  strike  or  lockout  in  the 
course  of  a  labor  dispute  at  the  worksite. 

The  Department  received  several 
comments  from  various  groups  who 
requested  that  the  Department  return  to 
the  language  of  the  1987  Rul&and  the 
2008  Final  Rule  which  limited  such 
assurance  to  strikes  or  lockouts 
involving  the  specific  job  opportunity 
sought  to  be  filled.  These  commenters 
claipied  that  the  proposed  wording  can 
leave  too  much  room  for  mischief 
among  those  who  would  seek  to  block 
the  hiring  of  H-2A  workers.  They 
expressed  concern  that  the  proposed 
language  was  broad  and  would  allow 
one  or  two  workers  to  claim  that  they 
walked  off  the  job  over  a  labor  dispute 
and  in  such  a  situation  the  employer’s 
Application  would  be  denied.  They  also 
pointed  out  that  the  National  Labor 
Relations  Act  does  not  cover 
agricultural  employment,  which  means 
that  there  is  no  official  process  for 
determining  the  existence  of  a  labor 
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dispute.  These  commenters  state  that 
the  1987  Rule  language  was  carefully 
crafted  to  make  it  clear  that  if  a  worker 
walks  off  the  job  claiming  a  labor 
dispute,  only  the  job  opportunity 
vacated  by  that  worker,  and  not  the 
entire  Application,  is  barred  from 
certification.  One  of  the  commenters 
pointed  out  that  the  Department 
provided  no  justification  for  the 
proposed  change.  Several  of  the 
commenters  opined  that  the  proposed 
definition  of  strike  in  the  definition 
section  does  not  alleviate  this  problem 
because  concerted  stoppage  of  work  by 
employees  as  a  result  of  a  labor  dispute 
still  allows  two  employees  to  act  in 
concert  to  prevent  an  Application  from 
being  certified. 

The  Department  is  concerned  that 
narrowing  the  provision  as 
recommended  by  the  commenters 
would  unjustifiably  limit  the  freedom  of 
agricultural  workers  to  engage  in 
concerted  activity  during  a  labor 
dispute.  This  would  be  inconsistent 
with  Congress’  broad  prohibition  against 
granting  labor  certifications  where  there 
is  a  strike  or  lockout  in  the  course  of  a 
labor  dispute.  The  Department  believes 
that  revising  the  language  based  on 
these  comments  would  result  in  H-2A 
workers  performing  not  only  the  jobs 
identified  in  the  certification,  but  also 
the  jobs  performed  by  those  workers 
engaged  in  the  labor  dispute.  Therefore, 
the  Final  Rule  retains  the  language  as 
proposed. 

c.  Recruitment  Requirements 

The  Department  proposed  to  require 
an  assurance  from  the  employer  that  it 
had  and  would  continue  to  cooperate 
with  the  SWA  by  accepting  referrals  of 
all  eligible  U.S.  workers  who  apply,  or 
on  whose  behalf  an  application  is  made, 
for  a  job  through  50  percent  of  the 
contract  period  including  all  extensions, 
and  would  conduct  recruitment 
■  .  activities  as  set  forth  in  the  regulation, 

i  The  Department  received  no  comments 
)  on  the  section  dealing  with  the 

i  assurance.  Therefore  the  Final  Rule 

generally  adopts  the  NPRM  provision  as 
proposed  with  minor  clarifying  edits. 
This  includes  the  deletion  of  the 
“whichever  occurs  first”  language 
^  regarding  the  end  date  of  the  positive 

^  recruitment.  We  have  modified  this 

I  language  to  impose  clarity  that  one  date, 
I  if  known,  will  overrule  the  other.  For  a 

I  full  discussion  of  this  provision  refer  to 

f  the  preamble  discussion  under 

i  §655.158. 

t  d.  Fifty  Percent  Rule 

..  The  Department  proposed 

reinstatement  of  the  50  percent  rule, 

^  which  requires  employers  to  hire  U.S. 


workers  through  50  percent  of  the 
contract  period,  as  outlined  in  8  U.S.C.  . 
1188(c)(3KB)(i).  We  received  many 
comments  for  and  against  this  proposal, 
and  for  the  reasons  discussed  below,  the 
Department  is  retaining  the  provision  as 
published  in  the  NPRM. 

Several  Congressional  commenters 
supporting  the  rule  noted  that  the  50 
percent  rule  played  a  crucial  role  in  the 
reservation  of  these  jobs  for  U.S. 
workers.  Another  commenter  noted  that 
the  50  percent  rule  was  not  only  an 
essential  protection  for  U.S.  workers, 
but  a  significant  inducement  for 
employers  to  make  serious  attempts  to 
recruit  U.S.  workers  as  a  condition  of 
H-2A  certification.  Several  commenters 
cited  the  role  that  the  rule  plays  in  the 
continued  opportunities  for  U.S. 
workers  for  the  jobs,  close  to  and  even 
beyond  the  start  date  of  the  contract. 
Other  commenters  who  supported  a 
return  to  the  50  percent  rule  noted  that 
the  longer  referral  period  provides 
essential  access  to  U.S.  workers  with 
respect  to  H-2A  jobs.  Even  some 
employer  commenters  opposed  to  the 
reinstatement  of  the  50  percent  rule 
recognized  the  Department’s  statutory 
need  to  strike  a  balance  between  the 
priority  given  to  U.S.  workers  and  the 
right  of  an  employer,  when  it  has  met 
its  legal  obligations,  to  employ  H-2A 
workers. 

Several  employer  commenters 
opposed  to  the  rule  focused  on  the 
complications  the  H-2A  employer  faces 
in  hiring  an  H-2A  worker,  only  to  have 
the  pattern  of  employment  potentially 
disrupted  by  a  domestic  worker.  Other 
commenters  asserted  that  U.S.  workers 
are  not  well  served  by  the  50  percent 
rule  when  the  employer  does  not  want 
to  hire  them  because  the  foreign  workers 
have  arrived.  A  number  of  commenters 
stated  that  there  was  not  sufficient 
evidence  that  the  rule  worked  as 
intended.  Many  commenters  referred  to 
the  alternative  30-day  rule  imposed  in 
the  2008  Final  Rule  as  a  preferred 
alternative. 

Many  commenters  focused  on  the 
unreliability  of  the  domestic  workforce 
referred  during  the  50  percent  period. 
They  noted  that  referred  workers  were 
unlikely  to  even  show  up  for  interviews, 
and  that  many  of  those  who  are  hired 
last  for  no  more  than  a  few  days.  Others 
noted  that  most  employers  receiving 
referrals  during  the  50  percent  period 
choose  not  to  release  the  H-2A  worker 
but  retain  that  worker,  either  in  a 
superfluous  position  or  as  the  potential 
replacement  worker  for  when  the  U.S. 
worker  either  does  not  show  up  for 
work  or  quits  employment.  One 
commenter  noted  that,  in  its  State, 
referrals  more  than  doubled  in  2009  yet 


very  few  actually  showed  up  for 
interviews  and  ultimately  they  saw  no 
increase  in  domestic  workers  accepting 
job  offers. 

Some  commenters  objected  to  the  cost 
of  interviewing  U.S.  workers, 
particularly  for  small  farmers.  One 
commenter  questioned  the  return  to  the 
50  percent  rule,  noting  what  this 
commenter  considered  to  be  the  small 
number  of  workers  (11,000)  referred  by 
One-Stop  Career  Centers  nationwide. 

A  commenter  stated  there  is  no 
evidence  that  the  adoption  of  the  30-day 
rule  in  the  2008  Final  Rule  (as  opposed 
to  the  50  percent  rule)  has  adversely 
impacted  U.S.  workers.  Another  asked 
whether  the  Department  had  come 
across  new  or  different  information 
regarding  the  effectiveness  of  the  50 
percent  rule  to  merit  its  reinstatement. 

The  50  percent  rule  predates  the  H- 
2A  program;  it  was  originally  created  as 
part  of  the  predecessor  H-2  agricultural 
worker  program  in  1978.  See 
§  655.203(e);  43  FR  10316,  Mar.  10, 

1978.  In  1986,  IRCA  added  the  50 
percent  rule  to  the  INA  as  a  temporary 
3-year  statutory  requirement,  pending 
the  findings  of  a  study  that  the 
Department  was  required  to  conduct 
and  review  other  relevant  materials, 
including  evidence  of  benefits  to  U.S. 
workers  and  costs  to  employers, 
addressing  the  advisability  of 
continuing  a  policy  which  requires  an 
employer  as  a  condition  for  certification 
to  continue  to  accept  qualified,  eligible 
U.S.  workers  for  employment  after  the 
date  the  H-2A  workers  depart  for  work 
with  the  employer.  8  U.S.C 
1188(c)(3)(B)(i).  In  the  absence  of  the 
enactment  of  Federal  legislation  prior  to 
the  end  of  the  3-year  period.  Congress 
instructed  the  Secretary  to  publish  the 
*  findings  immediately  and  promulgate 
an  interim  or  final  regulation  based  on 
the  findings. 

The  study  conducted  during  that  time 
period  included  the  two  States 
determined  to  have  had  the  highest 
number  of  U.S.  workers  who  responded 
to  referrals  during  the  50  percent  period; 
it  sought  only  to  determine  the  costs  to 
employers  that  hired  workers  referred 
under  the  50  percent  rule  and  the 
concomitant  benefits  to  the  U.S.  workers 
hired  under  the  rule.  Accordingly,  in 
1990,  pursuant  to  what  is  now  8  U.S.C. 
1188(c)(3)(B)(iii),  ETA  published  an 
Interim  Final  Rule  to  continue  the  50 
percent  requirement.  55  FR  29356,  jul. 
19,  1990.  The  perceived  shortcomings  of 
the  study  were  cited  by  the  Department 
in  calling  for  comments  regarding  the  50 
percent  rule  in  2008,  and  in  conducting 
another  study  that  attempted  to  secure 
additional  information  regarding  the 
effectiveness  of  the  50  percent  rule.  That 
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study,  however,  also  was  focused  to 
meet  the  needs  of  the  2008  Final 
Rulemaking  process.  ^2  jt  selected  only  9 
participants  from  each  of  three 
stakeholder  groups — farm  employers, 
SWAs,  and  farm  worker  advocates. 
Despite  the  protests  of  at  least  one 
commenter  that  this  study  plainly 
demonstrates  the  ineffectiveness  of  the 
provision,  the  study  did  not  constitute 
a  comprehensive  analysis  of  the 
effectiveness  of  the  rule. 

The  Department  had  a  clear  statutory 
obligation  to  determine  if  there  was  a 
need  to  require  employers  to  continue 
the  longstanding  practice  of  accepting 
referrals  from  the  time  of  departure  of 
the  H-2A  workforce  until  50  percent  of 
the  contract  period  has  elapsed.  The 
Department’s  obligation  continues  and 
must  be  implemented  in  furtherance  of 
the  Congressional  policy  that  aliens  not 
be  admitted  under  this  section  unless 
there  are  not  sufficient  workers  in  the 
U.S.  who  are  able,  willing,  and  qualified 
to  perform  the  labor  or  service  needed 
and  that  the  employment  of  the  alien  in 
such  labor  or  services  will  not  adversely 
affect  the  wages  and  working  conditions 
of  workers  in  the  U.S.  similarly 
employed.  8  U.S.C.  1188(c){3)(B)(iii). 

The  Department’s  promulgation  of  a 
different  timeframe  in  2008  Final  Rule 
as  an  alternative  to  the  50  percent  rule 
was  not  in  accordance  with  the 
Department’s  Congressional  mandate  to 
ensure  that  foreign  workers  are  not 
admitted  unless  sufficient  U.S.  workers 
are  unavailable  and  their  wages  and 
working  conditions  will  not  be 
adversely  affected. 

We  have  considered  the  commenters’ 
anecdotal  concerns  about  the 
unreliability  of  the  domestic  workforce 
referred  during  the  50  percent  period. 
However,  the  potential  costs  that  may  be 
incurred  as  a  result  of  U.S.  workers 
leaving  shortly  after  they  are  hired  are 
outweighed  by  the  benefit  to  U.S. 
workers  and  the  Department’s  statutory 
responsibilities  to  ensure  that  U.S. 
workers  continue  to  have  access  to  these 
jobs. 

The  Department  believes  the 
opportunity  provided  U.S.  workers  by 
the  50  percent  rule  is  not  insignificant 
and  notes  that  SWAs  have  a  duty 
through  the  labor  exchange  system  to 
refer  qualified  individuals.  The  States 
have  within  their  grasp  a  variety  of  ways 
to  ensure  referrals  are  coordinated  and 
integrated  to  make  sure  that  those  most 
in  need  of  and  desiring  access  to  these 
opportunities  are  given  the  required 


See  “Findings  from  Survey  of  Key  Stakeholders 
on  the  H-2A  50  Percent  Rule,”  HeiTech  Services, 
Inc.  Contract  Number:  DOU069A20380,  April  11, 
2008. 


access  through  the  50  percent  period. 
States  are  reminded  of  their 
responsibility  to  use  these  tools  to  the 
fullest  extent.  Staff-assisted  referrals  are 
one  significant  mechanism  by  which 
SWAs  can  ensure  that  those  seeking 
these  particularized  positions  have 
access  to  them.  The  Department  notes 
that  over  the  20  years  during  which  the 
50  percent  rule  was  in  operation 
employers  did  not  raise  significant 
concerns  with  regard  to  this  policy. 

With  regard  to  the  comment 
concerning  new  or  different  information 
about  the  effectiveness  of  the  50  percent 
rule,  the  Department  does  not  rely  on 
new  information  as  the  basis  for  the  • 
reinstatement  of  the  50  percent  rule. 

The  information  that  is  available 
through  these  comments  is  in  conflict. 
While  employers  argue  that  this  rule 
presents  obstacles  to  their  effective 
operation,  worker  advocates  and  some 
SWAs  contend  with  equal  vigor  that  the 
existence  of  the  50  percent  rule  is 
essential  to  ensuring  that  agricultural 
job  opportunities  are  available  to 
domestic  workers.  The  2008  study, 
which  was  based  on  employers  that 
employed  only  12  percent  of  the  H-2A 
workers,  was  an  inadequate  basis  upon 
which  to  change  the  Department’s 
longstanding  rule.  The  Department  finds 
the  Jack  of  definitive  data  to  be  the  very 
reason  to  protect  the  vulnerable 
domestic  workforce,  rather  than  deny  it 
access  to  these  jobs. 

The  Department  has  accordingly 
determined  it  must  protect  the  needs  of 
the  U.S.  worker  population,  even  if 
there  is  potential  uncertainty  for  the 
employer  in  terms  of  managing  labor 
supply  and  labor  costs  during  the  life  of 
the  contract.  Moreover,  we  note  that  this 
benefit,  if  employers’  comments  are 
correct,  is  one  very  few  U.S.  workers 
avail  themselves  of — thus  making  the 
cost  to  employers  negligible. 

With  regard  to  comments  that  SWAs 
refer  a  small  number  of  workers  under 
this  rule,  the  Department  does  not 
believe  that  11,000  job  opportunities  for 
U.S.  workers  are  inconsequential, 
particularly  when  compared  to  the 
approximately  70,000  H-2A  workers 
admitted.  Moreover,  with  respect  to 
small  farmers  specifically  mentioned  as 
being  unduly  burdened  in  this  process, 
Congress  provided  the  option  of  non- 
compliance  with  the  50  percent  rule  in 
what  is  now  8  U.S.C.  1188(c)(3)(B){ii),  as 
implemented  in  the  Final  Rule. 

i.  Small  Farm  Exemption 

The  Department  proposed  a  return  to 
the  1987  Rule’s  small  farm  exemption 
from  the  50  percent  rule.  Most  of  those 
supporting  the  proposal  to  reinstate  this 
exemption  further  requested  that  the 


Department  eliminate  the  provisions 
limiting  its  application  to  those  small 
farms  that  are  not  members  of  an 
association  filing  a  master  application 
(or  otherwise  associated  with  other  - 
employers).  The  Department  cannot 
accommodate  this  request.  This 
limitation  was  not  regulatory,  but 
statutory.  See  8  U.S.C.  1188(c)(3)(B){ii). 
In  that  provision.  Congress  specifically 
excluded  small  employers  who  are 
members  of  associations  from  the  small- 
employer  exemption  to  the  50  percent 
rule.  The  association,  however,  can 
assign  any  workers  referred  under  the 
50  percent  rule  to  employers  who  need 
additional  workers  or  who  can  more 
easily  accommodate  the  referred 
workers,  thus  minimizing  or  eliminating 
the  burden  on  small  farmers. 

ii.  Other  Comments  on  the  50  Percent 
Rule 

Another  commenter  asked  whether 
the  Department  would  reinstate  policy 
guidance  addressing  the  referral  of  U.S. 
workers  to  an  H-2A  employer  after  the 
arrival  of  the  H-2A  workers.  The 
Department  issued  guidance  in  1993 
and  2007  instructing  SWAs  to  refer  U.S. 
workers  to  an  H-2A  employer  whose  H- 
2A  workers  have  already  arrived  only  if 
there  is  no  suitable  alternative 
employment  available  or  if  the  worker 
expresses  a  preference  for  an  H-2A 
employer’s  job  opening.  The 
Department  does  not  believe  it  is 
appropriate  to  include  such  guidance  in 
the  context  of  the  regulation. 

e.  Compliance  With  Applicable  Laws 

In  the  NPRM,  the  Department 
proposed  to  require  employers  to 
comply  with  all  applicable  Federal, 

State  and  local  laws  and  regulations, 
including  health  and  safety  laws,  during 
the  period  of  employment  that  is  the 
subject  of  the  labor  certification.  This 
proposal  expanded  the  scope  of  the 
prior  guarantees  which,  under  both  the 
1987  Rule  and  the  2008  Final  Rule, 
limited  the  required  compliance  to 
employment-related  laws.  In  addition, 
the  proposed  regulations  made  explicit 
that  H-2A  employers  may  be  subject  to 
the  provisions  of  the  FLSA.  The 
Department  has  decided  to  retain  the 
enhanced  requirement  in  order  to 
emphasize  and  ensure  that  both  H-2A 
and  U.S.  workers  are  provided  all  of  the 
protections  to  which  they  are  entitled. 

One  commenter  supported  the 
expanded  proposal,  asserting  that  the 
new  assurance  would  assist  State  and 
local  governments  in  curbing  illegal 
immigration  and  exploitation  of  foreign 
agricultural  workers,  and  it  would  also 
grant  more  uniform  protections  to  all 
workers.  Another  commenter  supported 


Federal  Register/ Vol.  75,  No.  29 /Friday,  February  12,  2010 /Rules  and  Regulations 


6923 


the  enhanced  provision  but  suggested  a 
change  to  expand  the  protections  to  the 
period  of  recruitment,  as  well  as  the 
duration  of  the  work  contract. 

The  Department  agrees  that  emphasis 
on  compliance  with  all  applicable  laws 
and  regulations  is  intended  to  bolster 
protections  for  both  U.S.  and  foreign 
workers.  The  provision  puts  employers 
on  notice  that  they  must  comply  with 
all  applicable  laws  specifically  as  a 
condition  of  program  participation.  In 
addition  it  provides  State  and  local 
agencies  with  an  incentive  to  work 
together  with  the  Department  to  identify 
violators  and  address  issues  related  to 
the  employment  of  temporary  foreign 
agricultural  workers. 

As  to  the  comment  suggesting  an 
expansion  of  the  protection  to  the 
period  of  recruitment  as  well  as  the 
duration  of  the  work  contract,  we 
believe  that  the  prohibition  against 
discrimination  during  the  period  of 
recruitment  provides  adequate 
protection.  Additionally,  several 
commenters  requested  that  the 
Department  prohibit  employers  from 
holding  or  confiscating  workers’ 
passports,  visas,  or  other  immigration 
documents.  The  Department  recognizes 
the  worker’s  right  not  to  relinquish 
possession  of  his  or  her  passport  to  the 
employer.  Therefore,  the  Department  is 
adding  a  provision  to  this  section  to 
require  employers  to  comply  with 
existing  Federal  law  that  prohibits 
confiscation  of  such  documents 
(William  Wilberforce  Trafficking 
Victims  Protection  Reauthorization  Act 
of  2008,  18  U.S.C.  1592(a)). 

f.  Job  Opportunity  is  Full-Time 

The  NPRM  proposed  to  require 
employers  to  offer  only  full-time 
temporary  employment  of  at  least  35 
hours  per  work  week,  an  increase  from 
the  30  hours  per  week  in  the  2008  Final 
Rule.  The  Department  made  this  change 
on  the  basis  that  that  a  35-hour  work 
week  more  accurately  reflects 
agricultural  work  patterns  and  also 
strikes  a  more  appropriate  balance 
between  the  employers’  needs  and  the 
employment  and  income  needs  of  both 
U.S.  and  foreign  workers. 

The  Department  received  a  number  of 
comments  on  this  requirement.  Some  of 
these  comments  addressed  the  increased 
requirement  in  the  context  of  the  three- 
fourths  guarantee  which  is  also 
discussed  elsewhere  in  this  preamble. 

One  commenter  offered  unqualified 
support  for  the  proposed  35-hour  per 
week  proposal.  Another  commenter,  a 
legal  aid  organization,  proposed  changes 
to  the  provision  that  would  define  a 
full-time  job  opportunity  as  constituting 
8  hours  per  day  and  no  less  than  40 


hours  per  week.  Another  commenter 
suggested  that  the  Department  adopt  a 
37-hour  per  week  requirement  instead, 
because  it  would  more  accurately  reflect 
the  reality  in  the  field.  As  part  of  its 
justification,  this  commenter  argued  that 
an  increase  in  the  hours  would  bolster 
the  three-fourths  guarantee  and  ensure 
that  workers  are  actually  employed  for 
the  duration  of  the  contract. 

Several  commenters  opposed  the  new 
definition  of  full-time  employment. 

Some  commenters  asserted  that  the 
increased  hourly  requirement  increases 
the  obligation  of  the  employer  to  meet 
the  minimum  hour  requirement  and 
thus  increases  the  number  of  hours  for 
purposes  of  the  three-fourths  guarantee. 
Another  commenter  indicated  that  this 
would  drive  up  costs  for  H-2A 
employers.  Other  commenters  asserted 
that  the  proposed  change  in  the 
requirement  would  drive  labor  costs  up 
16  percent  because  the  requirement  and 
the  three-fourths  guarantee  are  now 
applicable  not  only  to  H-2A  workers 
but  also  to  U.S.  workers  in 
corresponding  employment.  One 
commenter  also  argued  that  this  change 
is  compounded  by  the  change  in  the 
AEWR  methodology  resulting  in 
prohibitive  costs  for  employers. 

Some  commenters  suggested  the 
Department  retain  the  30-hour  per  week 
requirement  because  it  provides  farmers 
with  more  flexibility  in  meeting  the 
three-fourths  guarantee  when  they  are 
faced  with  unforeseen  circumstances 
such  as  inclement  weather,  etc.  Several 
commenters  argued  that  the  Department 
offers  no  justification  for  increasing  the 
requirement  or  statistical  data  indicating 
that  35  hours,  instead  of  30,  strikes  a 
more  appropriate  balance  between 
employers’  needs  and  the  needs  of  U.S. 
and  foreign  workers.  One  of  these 
commenters  argued  that  farmers  do  not 
have  the  flexibility  to  set  the  sale  prices 
in  order  to  absorb  costs  associated  with 
the  new  proposal,  which  will  result  in 
many  family  farms  going  out  of  business 
and  loss  of  employment  for  U.S. 
workers. 

The  Department’s  experience  in 
program  administration  and 
enforcement  has  shown  that  the  30-hour 
requirement  does  not  adequately  reflect 
the  reality  of  agricultural  production 
and  that  most  employers  over  the  course 
of  the  season  offer  well  in  excess  of  that 
number  of  hours.  Although  the 
Department  believes  that  agricultural 
employers  need  some  flexibility  to 
account  for  the  unpredictable  factors 
affecting  agriculture,  the  Department’s 
primary  responsibility  is  to  ensure  the 
availability  and  viability  of  job 
opportunities  for  U.S.  workers.  The 
Department  haS  determined  that 


requiring  employers  to  use  35  hours  as 
the  minimum  threshold  for  full-time 
employment  will  strike  a  more 
appropriate  balance  between  the  reality 
in  the  field,  the  workers’  needs  for 
meaningful  hours  and  wages,  and  the 
farmers’  need  for  flexibility.  The 
Department  is  therefore  retaining  the  35- 
hour  work  week,  as  proposed. 

g.  No  Recent  or  Future  Layoffs 

The  Department  proposed  to  require 
an  employer  to  assure  that  it  has  not 
laid  off  and  will  not  lay  off  any  similarly 
employed  U.S.  worker  in  the  occupation 
in  which  the  employer  is  seeking  to  hire 
H-2A  workers  within  60  days  of  the 
date  of  need.  The  Department  has 
modified  the  provision  in  response  to 
comments  and  has  clarified  the 
circumstances  under  which  a  layoff 
would  not  be  improper. 

The  Department  received  a  number  of 
comments  addressing  the  proposal.  One 
commenter  expressed  concern  that  the 
layoff  provision  could  create  confusion 
and  complications  for  certain  employers 
with  long  seasons;  coupled  with  the 
longer  recruitment  provisions,  the 
employer  may  be  required  to  begin 
recruitment  of  U.S.  workers  (and  the 
application  process  for  H-2A  workers) 
before  or  at  the  time  that  it  is  dismissing 
workers  associated  with  the  prior  work 
contract/prior  season.  This  commenter 
further  argued  that  offering  to  re-hire 
these  workers  may  not  remedy  the 
situation  because  many  of  them  may  not 
commit  to  a  job  opportunity  until  a  later 
date.  This  commenter  recommended 
that  the  Department  adopt  a  shorter 
recruitment  period,  and/or  a  shorter 
layoff  protection  period  and/or  require 
employers  to  attest  to  their  intent  to 
rehire  all  qualified  U.S.  workers  who 
have  been  laid  off  due  to  the  season 
ending.  Another  commenter  argued  that 
it  and  other  employers  in  the  industry 
regularly  dismiss  their  year-round 
employees  between  December  and 
February.  This  commenter  proposed 
that  the  Department  change  the 
provision  so  it  does  not  bar  such 
employers  from  using  the  program. 

One  commenter  proposed  changes  to 
the  provision  to  impose  the  requirement 
on  both  the  employer  and  the  fixed-site 
business  (to  the  extent  they  are  not  one 
and  the  same).  In  addition,  this 
commenter  proposed  additional 
language  to  prohibit  the  employer  or 
fixed-site  business  from  causing  the 
layoff  in  addition  to  actually  laying  off 
the  workers. 

In  response  to  the  concerns  of 
employers  with  long  seasons  or  who 
dismiss  their  employees  between 
December  and  February  that  they  would 
be  barred  from  the  program  the  Final 
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Rule  clarifies  that  layoffs  are 
permissible  when  H-2A  workers  are 
laid  off' before  any  U.S.  workers  in 
corresponding  employment  are  laid  off. 
We  have  previously  made  this  point  in 
29  CFR  501.19(e)  and  have  moved  it  to 
this  provision.  Moreover,  we  note  that 
the  employer  is  required  to  offer 
employment  to  all  U.S.  workers 
employed  in  the  prior  season.  The 
Department  continues  to  belieye  that 
offering  the  maximum  job  opportunities 
to  U.S.  workers  is  critical  to  the 
Department’s  responsibilities  under  the 
H-2A  program. 

The  Final  Rule  does  not  extend  the 
concept  of  joint  employmeht  to  H- 
2ALCs  and  fixed-site  employers  at  the 
same  location  for  purposes  of  the  no 
layoff  provision,  where,  the  fixed-site 
employer  does  not  qualify  as  a  joint 
employer.  Only  an  employer  may  lay  off 
its  own  employees  and  therefore  each 
employer  is  individually  responsible  for 
ensuring  that  it  does  so  only  for  lawful, 
job-related  reasons.  Adding  the 
proposed  language  to  the  provision 
would  create  confusion  regarding  joint 
employment  and  the  ultimate 
responsibility  for  the  workers  under  the 
program. 

h.  No  Unfair  Treatment 

The  Department  proposed  to  prohibit 
employers  from  intimidating, 
threatening,  coercing,  blacklisting, 
discharging  or  in  any  manner 
discriminating  against  workers  or 
former  workers  who  file  a  complaint 
against  the  employer,  or  who  institute  • 
any  proceeding  against  the  employer,  or 
testify  in  any  proceeding  against  the 
employer,  or  consult  with  an  employee 
of  a  legal  assistance  program  or  an 
attorney  on  matters  related  to  a 
proceeding  against  the  employer,  or 
exercise  or  assert  any  right  or  protection 
under  the  H-2A  program.  This 
provision  supplements  existing 
provisions  in  these  regulations  requiring 
compliance  with  Federal,  State  and 
local  laws,  and  provisions  which 
prohibit  unfair  treatment.  The 
Department  is  retaining  the  provision  as 
proposed. 

Some  commenters  expressed 
unqualified  support  for  the  provision. 
Other  commenters  proposed  to  add  into 
this  provision  new  language  that  would 
include  protections  for  workers  who  file 
complaints  with  the  SWA  or  assert 
rights  or  institute  actions  based  on  State 
employment  or  housing  law  or 
regulations.  A  Congressional  commenter 
proposed  that  the  Department  consider 
additional  protections,  including  visa 
extensions,  to  prevent  retaliation  against 
foreign  workers  who  file  complaints 
alleging  unlawful  conduct. 


The  Department  believes  that  its 
provision  requiring  compliance  with  all 
applicable  Federal,  State  and  local  laws 
already  provides  for  the  additional 
State-related  protections  proposed  by 
one  of  the  commenters. 

The  Department  supports  providing 
protections  to  workers  so  that  they  may 
complain  of  violations  without  fear  of 
retaliation.  However,  the  Department 
does  not  have  the  authority  to  provide 
for  an  extension  of  status  or  stay  for  a 
foreign  worker;  this  authority  rests 
exclusively  with  DHS  and  the 
Department  can  take  no  action  with 
respect  to  extending  the  status  of  any 
individual  worker. 

i.  Notify  Workers  of  Duty  To  Leave 
United  States 

The  NPRM  proposed  to  continue  to 
require  an  employer  to  inform  H-2A 
workers  that  they  are  required  to  depart 
the  U.S.  at  the  end  of  the  certified  work 
period,  or  if  they  become  separated  from 
the  employer  before  the  end  of  that 
period.  The  requirement  that  the 
workers  depart  applies  to  all  H-2A 
workers  who  do  not  have  a  subsequent 
offer  of  employment,  approved  by 
users  in  a  subsequent  nonimmigrant 
worker  petition,  from  another  H-2A 
employer.  This  continues  a  requirement 
in  the  program  which  parallels  DHS 
regulations.  The  Department  received 
no  comments  addressing  this  provision, 
and  is  retaining  this  provision  as 
modified. 

j.  Comply  With  the  Prohibition  Against 
Employees  Paying  Fees 

The  NPRM  proposed  to  prohibit  the 
‘employer  or  its  agent  fi-om  seeking  or 
receiving  payment  of  any  kind 
(including,  but  not  limited  to,  monetary 
payments,  wage  concessions,  kickbacks, 
etc.)  fi-om  an  employee  for  any  activity 
related  to  obtaining  the  H-2A  labor 
certification,  including  payment  of  the 
employer’s  attorneys’  fees,  application 
fees,  or  recruitment  costs,  but  not  costs 
that  are  the  responsibility  of  the 
workers,  such  as  passport  fees.  The 
proposed  rule  deleted  the  reference  in 
the  2008  Final  Rule  to  visa  fees  as  a  cost 
that  is  the  responsibility  of  the  workers. 
The  preamble  to  the  NPRM  explained 
that  visa  fees,  border  inspection  fees, 
and  other  government-mandated  fees 
are  directly  related  to  the  employer’s 
need  for  the  workers  to  enter  the  U.S. 
to  work  for  the  employer.  The  Final 
Rule  generally  adopts  the  language  as 
proposed,  with  the  removal  of  the 
reference  to  the  FLSA  as  unnecessary. 

Employee  advocates  generally 
endorsed  the  proposed  prohibitions  on 
cost  shifting.  For  example,  one 
employee  advocate  stated  that 


exorbitant  recruitment  fees  imposed  on 
H-2A  workers,  including  transportation 
fees,  passport  and  visa  expenses,  require 
workers  to  bankrupt  themselves  and 
their  families  just  to  enter  the  U.S.  This 
commenter  suggested,  as  did  others,  that 
the  Department  should  further  clarify 
that  fees  are  the  responsibility  of  the 
employer  and,  because  they  primarily 
benefit  the  eftiployer,  may  not  be 
recouped  in  a  later  workweek.  Another 
employee  advocate  suggested  that  the 
Department  should  go  further  to 
eliminate  employers’  incentive  to  prefer 
H-2A  to  U.S.  workers  and  prevent 
employers  from  shifting  to  others  the 
costs  of  importing  H-2A  by  expressly 
requiring  the  reimbursement  of  passport 
fees,  hotel  costs  while  waiting  in  the 
consular  city  to  interview  for  and 
receive  the  work  visa,  and  visa 
processing  fees. 

A  number  of  employers  and  their 
representatives  objected  to  the 
requirement  that  employers  pay  the 
workers’  visa  fees.  For  example,  some 
commenters  emphasized  that  consulate, 
border  crossing  and  visa  fees  should 
remain  the  responsibility  of  the  workers, 
stating  that  workers  also  benefit  from 
the  employment  relationship  and 
should  have  some  investment  in  the 
relationship.  They  predicted  that  there 
would  be  increased  absconding  from  the 
job  upon  arrival  if  employees  did  not 
have  a  financial  stake  in  their  decision 
to  enter  the  country.  Other  employers 
and  their  representatives  similarly 
commented  that  visa  fees  should  remain 
the  responsibility  of  the  worker,  both  in 
order  to  control  employers’  costs,  and 
because  they  are  a  natural  cost  of  the 
decision  to  go  to  another  country  for  a 
job,  from  which  the  employee  also 
benefits.  Others  emphasized  that 
facilitation  of  the  visa  application 
process  by  foreign  agents,  compensated 
by  the  foreign  beneficiaries,  is  a 
longstanding  practice,  which  eases  the 
process  at  the  consulate;  they  stated  that 
using  such  facilitators  is  not  a  condition 
of  employment,  but  a  voluntary  choice 
by  the  workers.  Moreover,  they  stated 
that  some  applicants  will  require  such 
assistance  because  they  are  not  literate 
in  English,  do  not  have  access  to  a 
computer,  or  lack  the  ability  to  navigate 
the  various  Department  of  State  (DOS) 
forms,  yet  all  of  this  assistance  is 
outside  the  control  and  knowledge  of 
the  employer.  Another  employer 
representative  expressed  concern  that  if 
it  fronted  the  worker  money  for  the  visa 
appointment  fee,  the  visa  application 
fee  and  the  visa  printing  fee,  its  costs 
would  be  higher  and  the  worker  could 
simply  take  the  money  and  disappear. 
On  the  other  hand,  another  employer 
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association  acknowledged  that  many 
employers  already  advance  these  costs 
or  reimburse  them  in  the  first  workweek 
as  a  result  of  the  decision  in  Arriaga  v. 
Florida  Pacific  Farms,  L.L.C.,  305  F.3d 
1228  (11th  Cir.  2002),  which  held  that 
such  visa-related  costs  are  an  employer 
business  expense.  Moreover,  several 
employer  associations  stated  that  they 
strongly  supported  the  prohibition  on 
collecting  fees  from  workers,  stating  that 
it  was  an  essential  protection  for  foreign 
workers,  who  are  often  subject  to 
exploitation  in  their  home  countries.  A 
farm  bureau  similarly  supported  the 
concept  that  workers  should  not  be 
required  to  pay  these  fees,  but  it 
expressed  concern  about  liability  for 
cross-border  payments  that  it  had  no 
knowledge  of  and  therefore  suggested 
deleting  words  like  kickback,  bribe,  and 
tribute. 

The  Final  Rule  generally  adopts  the 
provision  as  proposed.  Government- 
mandated  fees  such  as  visa  application, 
border  crossing  and  visa  fees  (including 
those  imposed  by  the  DOS  or  other 
government  contractors)  are  integral  to 
the  employer’s  chpice  to  use  the  H-2A 
program  to  bring  foreign  workers  into 
the  country.  Such  expenses  provide  no 
benefit  to  the  employee  other  than  for 
that  particular  limited  employment 
situation.  As  the  Department  recognized 
in  the  preamble  to  the  2008  Final  Rule, 
requiring  employers  to  bear  the  full  cost 
of  their  decision  to  import  foreign 
workers  is  a  necessary  step  toward 
preventing  the  exploitation  of  foreign 
workers,  with  its  concomitant  adverse 
effect  on  U.S.  workers.  Moreover,  as  one 
employer  association  acknowledged, 
many  employers  already  are  advancing 
or  reimbursing  these  costs  in  the  first 
workweek. 

As  to  employer  concerns  that  some 
unscrupulous  individuals  may  take 
money  that  the  employer  advances  and 
never  report  for  work,  the  Department 
notes  that  employers  are  not  obligated  to 
advance  such  fees  to  employees. 
Employers  may  wait  and  reimburse 
such  fees  in  the  employee’s  first 
paycheck.  Furthermore,  the  Department 
is  not  adopting  the  suggestion  of  one 
employee  advocate  to  require  employers 
to  reimburse  employees  for  their 
passport  costs,  because  employees  may 
use  their  passport  for  personal  purposes 
unrelated  to  their  H-2A  employment 
with  a  particular  employer.  See  Wage 
and  Hour  Division  Field  Assistance 
Bulletin  2009-2,  http://www.doi.gov/ 
whd/FieldBulletins/ 
FieIdAssistanceBuIIetin2009_2.pdf. 
Finally,  as  noted  in  the  preamble  to  the 
2008  Final  Rule,  employers  are  not 
responsible  for  an  employee’s  voluntary 
choice  to  use  the  services  of  an 


independent  facilitator,  such  as  to  assist 
the  employee  in  obtaining  access  to  the 
internet  and  in  dealing  with  the  DOS,  so 
long  as  such  fees  are  not  made  a 
condition  of  access  to  the  job 
opportunity.  However,  as  was  also 
noted  in  that  preamble,  the  Department 
will  monitor  such  activities  to  attempt 
to  ensure  that  any  such  charges  are  not 
de  facto  recruitment  fees  charged  for 
access  to  the  H-2A  program. 

The  Department  does  not  believe  it  is 
appropriate  to  identify  the  border 
crossing,  visa,  and  other  government- 
mandated  fees  that  must  be  paid  by  the 
employer  with  more  specificity,  as  those 
fees  may  change  over  time.  Moreover, 
there  is  no  need  to  repeat  that  such  fees 
may  not  be  recouped  in  a  later 
workweek,  as  the  discussion  of 
deductions  under  §  655.122(p)  makes 
clear  that  deductions  for  such  employer 
business  expenses  may  not  be  made  if 
they  bring  the  worker  below  the 
required  H-2A  wage  rate. 

k.  Contracts  With  Third  Parties  Comply 
With  Prohibitions 

The  NPRM  proposed  to  require  an 
employer  to  assure  that  it  has 
contractually  forbidden  any  foreign 
labor  contractor  or  recruiter  that  the 
employer  engages  in  the  international 
recruitment  of  H-2A  workers  to  seek  or 
receive  payments  or  other  compensation 
from  prospective  employees,  except  as 
allowed  under  the  DHS  regulation  at  8 
CFR  214.2(h)(5)(xi)(A).  The  proposal 
clarified  that  the  contractual  prohibition 
must  extend  to  any  agent  of  the  foreign 
labor  contractor  or  recruiter,  and  that 
the  employer  must  make  the 
documentation  available  upon  request. 
The  Final  Rule  adopts  this  provision  as 
proposed,  with  minor  clarifying 
corrections. 

Employee  representatives  favored  the 
proposed  provision.  For  example,  one 
employee  advocate  applauded  the 
proposal,  which  carries  forward  the 
current  rule’s  prohibition  on  shifting 
recruitment  costs,  noting  that 
recruitment  fees  are  a  burden  on  foreign 
H-2A  workers  and  their  families. 
Another- employee  representative 
similarly  expressed  approval  of  the 
prohibition  against  employers  and  their 
agents  seeking  or  receiving  payments 
from  prospective  employees.  Several 
unions  commented  that  farm  workers 
often  come  to  the  U.S.  as  the  indentured 
servants  of  the  recruiters  and 
middlemen  to  whom  they  have 
promised  to  pay  thousands  of  dollars. 
Other  commenters  stated  that  more 
must  be  done  to  protect  vulnerable  H- 
2A  workers  during  recruitment  abroad, 
with  the  ultimate  employers  being  made 
responsible  for  the  recruiters  they  use. 


One  commenter  suggested  that  the 
Department  should  require  employers  to 
compensate  their  recruiters  to  eliminate 
the  incentive  for  them  to  charge  fees  to 
H-2A  workers. 

Some  farmers  expressed  concern  that 
they  might  be  required  to  reimburse 
employees  who  claim  that  they  were 
forced  to  pay  a  foreign  recruiter  a  fee, 
even  though  the  farmer’s  agent 
prohibited  fees,  and  they  wanted  the 
rule  to  be  clear  on  what  the  farmer  must 
do  to  comply.  Others  similarly 
wondered  how  the  Department  would 
investigate  workers’  claims  of  alleged 
payments  abroad  to  verify  whether  they 
were  paid,  and  they  wanted  a  clearer 
explanation  of  how  the  provision  would 
be  enforced,  with  objective  standards  for 
compliance  and  a  safe  harbor  if  the 
required  contractual  terms  were  in 
place.  One  employer  representative 
emphasized  that  the  Arriaga  decision 
did  not  require  an  employer  to  pay 
recruiter  fees  if  the  employer  is  not  in 
a  position  to  know  of  or  exercise  control 
over  such  payments.  And  one  foreign 
recruiter  stated  that  it  wanted  to  be  able 
to  charge  employees  a  fee,  because 
farmers  are  not  willing  to  pay  recruiters 
until  the  employees  have  worked  for 
some  time.  Another  labor  recruiter 
stated  that  the  prohibition  against 
charging  workers  for  recruiter  fees  was 
a  respectable  decision  by  the 
Department.  However,  it  wanted  some 
assurance  that  the  Department  would 
enforce  the  prohibition,  so  that 
responsible  employers  are  not 
disadvantaged  if  unscrupulous  parties 
continue  to  charge  workers  fees. 

As  the  preamble  to  the  2008  Final 
Rule  emphasized,  the  Department  is 
adamant  that  recruitment  of  the  foreign 
worker  is  an  expense  to  be  borne  by  the 
employer  and  not  by  the  foreign  worker. 
Examples  of  exploitation  of  foreign 
workers,  who  in  some  instances  have 
been  required  to  give  recruiters 
thousands  of  dollars  to  secure  a  job, 
have  been  widely  reported.  The 
Department  is  concerned  that  workers 
who  have  heavily  indebted  themselves 
to  secure  a  place  in  the  H-2A  program 
may  be  subject  to  exploitation  in  ways 
that  would  adversely  affect  the  wages 
and  working  conditions  of  U.S.  workers 
by  creating  conditions  akin  to 
indentured  servitude,  driving  down 
wages  and  working  conditions  for  all 
workers,  foreign  and  domestic. 

For  the  same  reasons,  the  Department 
continues  to  believe  that  employers 
should  be  required  to  assure  that  they 
have  contractually  forbidden  their 
foreign  labor  contractors  or  recruiters 
from  seeking  or  receiving  payment  from 
prospective  employees,  and  that  the 
prohibition  should  extend  to  their 
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agents.  Contrary  to  the  concerns 
expressed  by  some  employer 
commenters,  as  the  2008  Final  Rule 
preamble  recognized,  the  rule  does  not 
require  farmers  to  pay  all  costs  that 
employees  may  claim  that  they  paid  to 
recruiters  abroad.  Rather,  the  employer 
must  contractually  prohibit  its  foreign 
labor  recruiters  and  their  agents  from 
charging  or  receiving  such  fees.  In  other 
words,  paying  such  fees  cannot  be  made 
a  condition  of  access  to  the  job.  In 
response  to  a  recruiter’s  concern  that  the 
Department  enforce  this  requirement  to 
ensure  that  responsible  employers  are 
not  disadvantaged  while  unscrupulous 
agencies  continue  to  charge  workers  fees 
so  they  can  provide  workers  more 
cheaply,  the  Department  emphasizes 
that  it  will  monitor  these  activities  to 
the  extent  possible  to  ensure  that  the 
required  contractual  terms  are  bona  fide. 
While  the  Department’s  power  to 
enforce  regulations  across  international 
borders  is  constrained,  it  will  attempt  to 
ensure  the  bona  fides  of  such  contracts 
and  will  work  together  with  DHS, 
whose  regulations  also  preclude  the 
approval  of  an  H-2A  petition  and 
provide  for  potential  revocation  if  the 
employer  knows  or  has  reason  to  know 
that  the  worker  has  paid,  or  has  agreed 
to  pay,  fees  to  a  recruiter  or  facilitator 
as  a  condition  of  gaining  access  to  the 
H-2A  program.  As  the  2008  preamble 
stated,  when  employers  use  recruiters, 
they  must  make  it  abundantly  clear  that 
the  recruiter  and  its  agents  are  not  to 
receive  remuneration  from  the  alien 
recruited  in  exchange  for  access  to  a  job 
opportunity.  For  example,  evidence 
showing  that  the  employer  paid  the 
recruiter  no  fee  or  an  extraordinarily 
low  fee,  or  continued  to  use  a  recruiter . 
about  whom  the  employer  had  received 
numerous  credible  complaints,  could  be 
an  indication  that  the  contractual 
prohibition  was  not  bona  fide.  Finally, 
we  have  deleted  language  referring  to 
the  DHS  regulations  since  those 
regulations  defer  to  DOL  regulations  to 
the  extent  that  such  costs  and  fees 
relating  to  transportation  and  certain 
government  mandated  fees  are 
prohibited  by  DOL. 

1.  Notice  of  Worker  Rights 

The  Department  proposed  for  the  first 
time  to  require  employers  to  post  and 
maintain  in  conspicuous  locations  at  the 
worksite  a  poster  provided  by  the 
Department  describing  the  rights  and 
protections  for  workers  employed 
pursuant  to  the  INA.  The  posting  is  . 
required  to  be  in  English  and,  to  the 
extent  necessary,  in  any  language 
common  to  a  significant  portion  of  the 
workers  if  they  are  not  fluent  in  English. 
A  number  of  commenters  stated  that 


while  they  thought  that  having  to 
provide  a  written  job  contract  or  a  cOpy 
of  the  job  order  was  already  adequate, 
they  did  not  object  to  the  requirement, 
to  display  a  poster  as  long  as  any 
necessary  translations  were  provided  by 
DOL.  We  note  that  the  posting  of  this 
notice  will  provide  information  not  only 
to  H-2A  workers  but  will  also  provide 
information  to  U.S.  workers,  including 
workers  who  otherwise  may  not  know 
that  they  may  be  engaged  in 
corresponding  employment  and  be 
entitled  to  the  terms  and  conditions  of 
H-2A  employment. 

Providing  such  notification  of  their 
rights  to  workers  through  a  worksite 
poster  of  their  rights  is  consistent  with 
other  programs  administered  and 
enforced  by  the  Department.  It  ensures 
that  both  U.S.  and  H-2A  workers  are 
aware  of  their  rights  and  are  provided 
with  resources  {in  the  form  of  phone 
numbers  or  contact  information)  which 
they  may  use  to  notify  the  Department 
of  any  issues  at  the  worksite  or  report 
employers  who  fail  to  meet  their 
obligations  under  the  program.  The 
Department  is  retaining  this 
requirement,  with  clarification  that  the 
poster  be  in  any  language  common  to  a 
significant  portion  of  workers,  as  made 
available  by  DOL. 

One  commenter  expressed  opposition 
to  this  requirement,  indicating  that  farm 
operations  have  limited  available  space 
for  posting  information  and  that  posting 
may  become  nonproductive  based  on 
the  quantity  of  information  posted. 

One  commenter  proposeo  that  the 
Department  adopt  a  notification 
requirement  whereby  the  H-2A 
employer  would  have  to  notify  the  SWA 
within  2  work  days  that  the  H-2A 
workers  have  arrived.  This  commenter 
argued  that  this  requirement  would 
facilitate  outreach  by  SWAs  to  H-2A 
workers  and  facilitate  an  understanding 
by  both  H-2A  and  U.S.  workers  of  the 
work  contract  terms.  It  would  also  give 
the  H-2A  workers  notice  of  available 
resources  should  any  challenges  arise. 
The  commenter  noted  that  State 
resources  will  also  be  better  used  if 
SWAs  are  not  lefi;  to  guess  or  conduct 
various  trips  to  see  whether  or  not  the 
H-2A  workers  have  arrived. 

The  Department  has  determined  that 
requiring  the  posting  of  rights  specific  to 
workers  in  the  H-2A  program  is 
necessary  to  ensure  worker  protections 
and  program  integrity.  Although 
workers  may  have  access  to  other 
information  or  recourse  for  violations, 
directly  providing  them  with  knowledge 
about  their  rights  under  the  program  is 
intended  to  ensure  timely  reporting  of 
violations.  It  further  provides  employers 
with  an  additional  incentive  to  fully  . 


-  ~  1 

comply  with  the  assurances  and 
obligations  under  the  program. 

Several  commenters  requested  that  ‘ 

the  Department  prohibit  employers  from 
holding  or  confiscating  workers’ 
passports,  visas,  or  other  immigration  j 

documents.  Some  of  these  commenters 
noted  that  this  practice  deters  workers 
from  leaving  abusive  situations  or 
challenging  unfair  employer  conduct,  • 
and  that  employers  use  this  practice  to 
control  and  exploit  workers. 

As  required  by  the  Trafficking  Victims 
Protection  Reauthorization  Act,  the 
Department  recognizes  the  need  to 
inform  a  foreign  worker  of  his  or  her 
right  not  to  relinquish  possession  of  his/ 
her  passport  to  the  employer.  Although 
the  regulations  already  incorporate  this 
protection  under  the  provision  that 
requires  employers  to  comply  with  all 
applicable  laws,  the  Department  is 
adding  a  provision  under  the 
Assurances  section  expressly  to  require 
employers  to  comply.  The  Department 
anticipates  that  adding  explicit 
references  in  these  provisions  to  these 
requirements  will  provide  the  necessary 
additional  worker  protections. 

The  Department  declines  to  adopt  the 
requirement  that  an  employer  notify  the 
SWA  within  2  working  days  that  the  H- 
2A  workers  have  arrived.  The  role  of  the 
SW'As  under  these  regulations  consists 
of  various  activities  involving  the 
employer  related  to  the  recruitment  of 
H-2A  workers,  including  placement  of 
job  orders  and  referring  U.S.  workers  to 
employers  for  the  designated  time 
period,  and  conducing  housing 
inspections.  Arrival  of  the  H-2A 
workers  is  not  a  key  event  in  these 
activities. 

Processing  of  Applications  for 
Temporary  Employment  Certification 

14.  Sections  655.140-655.145 

The  Department  received  no  specific 
comments  on  the  application  review 
process  (§655.140),  the  Notice  of 
Acceptance  process  (§  655.141),  the 
Notice  of  Deficiency  process  (§  655.143), 
and  submission  of  modified 
applications  (§655.144).  However,  the 
Department  did  receive  a  comment  from 
a  law  firm  that  made  it  clear  to  the 
Department  that  the  organization  of  this 
section  created  confusion.  The 
commenter  thought  that  the  Notice  of 
Deficiency  would  be  sent  out  after  the 
Notice  of  Acceptance.  In  reviewing  this 
comment,  the  Department  decided  that 
it  would  be  best  to  reorganize  the  order 
of  the*  sections,  delete  a  misplaced 
section,  and  make  minor  word  changes 
to  facilitate  a  better  understanding  of  the 
process.  Thus,  the  Notice  of  Deficiency 
section  will  be  renumbered  and  become 
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§655.141  and  the  first  sentence  will 
begin  with  if  the  CO  determines  the 
Application  is  incomplete  instead  of 
when  the  CO  determines  the 
Application  is  incomplete.  The 
submission  of  modified  applications 
will  be  renumbered  and  become 
§  655.142  because  only  Applications 
that  were  returned  to  the  employer  with 
a  Notice  of  Deficieney  need  to  be 
modified;  therefore,  it  is  logical  that  it 
must  follow  the  Notice  of  Deficiency 
section.  The  Notice  of  Acceptance  will 
become  §  655.143  and  the  electronic  job 
registry,  which  is  used  only  after  any 
deficiencies  have  been  cured  and  a 
Notice  of  Acceptance  has  been  issued, 
will  become  §  655.144. 

In  addition,  §  655.141(c)(5)  has  been 
changed  to  state  that  the  employer  must 
seek  administrative  review  within  5 
business  days  or  submit  a  modified 
application  pursuant  to  §  655.142.  The 
language  in  the  NPRM  which  required 
that  an  application  be  denied  unless  the 
modified  application  was  received 
within  5  days  would  have  negated  the 
purpose  of  §  655.142. 

15.  Section  655.142  (now  §  655.144) 
Electronic  Job  Registry 

The  NPRM  proposed  for  the  first  time 
the  creation  of  an  electronic  job  registry. 
The  comments  received  were  almost 
equally  divided  between  those  who 
supported  it  and  those  who  opposed  it. 
The  major  concern  of  those  who  were 
against  creating  a  new  registry  was  that 
the  Department  did  not  explain  the 
concept  in  detail  and  it  was  hard  for 
them  to  understand  why  it  would  be 
any  different  from  America’s  Job  Bank. 
Several  growers’  associations  and  a  U.S. 
Senator  declared  that  this  proposal  is  a 
waste  of  taxpayer  dollars  because  the 
information  is  already  available  through 
the  SWAs.  They  believe  that  the  only 
justification  for  such  a  new  database 
would  be  the  elimination  of  all  the  other 
recruitment  requirements.  Several  of  the 
commenters  thought  the  registry'  raises 
privacy  issues.  They  feared  that 
confidential  business  information 
would  be  available  on  the  Internet  and 
would  allow  advocacy  litigators  to 
harass  the  employers  or  simply  subject 
the  employers  to  random  non-legitimate 
referrals  from  across  the  country,  which 
require  the  employer  to  expend  time 
and  money  responding  to  such  inquiries 
and  referrals. 

The  NPRM  proposed  to  create  this 
registry  for  two  reasons.  One  was  for 
public  disclosure  and  transparency.  The 
other  was  to  have  an-  additional  tool 
through  which  U.S.  workers  can  be 
matched  with  employers.  A  few  of  the 
commenters,  including  SWAs,  who 
agreed  with  the  concept  of  the  registry 


applauded  the  Department  for  more 
open  public  disclosure  of  the 
information  and  admitted  that  the 
current  systems  are  not  uniform  and 
that  it  will  be  easier  for  them  to  track 
H-2A  job  orders  and  enhance  the  efforts 
to  match  workers  with  jobs.  One  of  the 
SWAs  thought  the  public  disclosure 
would  help  relieve  the  SWA  from  the 
time  currently  spent  responding  to 
inquiries  from  the  media  and  inteiest 
groups.  The  Department’s  experience 
has  been  that  SVVA  information  is  not 
uniform,  and  that  the  creation  of  the  job 
registry  will  greatly  assist  the 
dissemination  of  this  information  to  the 
public;  that  it  will  save  tax  dollars 
through  the  elimination  of  numerous 
requests  through  the  FOIA  rather  than 
cost  them  for  what  the  Department 
believes  is  not  a  redundant  system. 

A  legal  aid  bureau  commended  the 
Department  for  proposing  the  registry 
because  it  will  alleviate  the  current 
frustrations  experienced  by  the  public 
and  stakeholders  who  must  wait  for 
responses  to  FOIA  requests.  The 
Department  also  aims  to  reduce  the 
substantial  number  of  the  FOIA  requests 
it  receives  each  year  by  publishing  the 
job  orders  online. 

Most  of  the  other  commenters  who 
agreed  with  the  registry  also 
acknowledged  their  hope  that  this 
Federal  registry  would  become  the  only 
electronic  registry  of  H-2  A  job 
opportunities  and  be  used  in  lieu  of 
either  the  newspaper  advertisement  or 
the  SWA  posting.  Some  SWAs  thought 
the  idea  was  good  in  principle,  but 
thought  that  the  Department  should  use 
an  existing  registry  such  as  JobCentral. 
JobCentral  is  a  partnership  between  the 
National  Association  of  State  Workforce 
Agencies  and  Direct  Employers  ^ 
Association.  SWAs  can  use  the  system 
at  no  cost.  The  Department  examined 
the  option  of  using  an  existing  registry 
but  found  that  the  costs  would  impose 
an  additional  burden  on  employers. 
Therefore,  the  Department  has  decided 
not  to  adopt  this  proposal. 

The  NPRM  did  not  provide  a  great 
deal  of  detail  on  how  the  registry  would 
operate.  Those  details  are  provided 
here.  The  Department  will  announce 
through  a  notice  in  the  Federal  Register 
when  the  registry  is  operational.  After 
creating  the  infrastructure  for  the 
registry,  the  Department  plans  to  scan 
the  Form  ETA-790  after  redacting 
confidential  information,  as  it  would  for 
a  FOIA  request.  The  redacted  image  of 
the  Form  ETA-790  will  be  posted  on  the 
registry.  This  should  alleviate 
commenters’  concerns  about  the  public 
dissemination  on  the  Internet  of 
confidential  business  information.  The 
same  search  functions  that  are  available 


to  currently  search  PDF  files  will  be 
available  to  search  the  postings  on  the 
registry.  The  Department  believes  this 
will  be  an  effective  mechanism  to  make 
this  information  available  to  workers, 
employers  and  advocates. 

Post-Acceptance  Requirements  - 
16.  Sections  655.150-655.158 

The  NPRM  proposed  both  pre-  and 
post-filing  recruitment.  The  SWA 
would,  as  always,  be  responsible  for 
placing  the  job  order.  If  the  initial  test 
of  the  labor  market  did  not  yield  enough 
U.S.  workers,  the  employer  would  file 
an  Application  with  the  Department. 
Once  the  CO  accepted  the  Application, 
the  CO  would  direct  the  SWA  to  place 
the  job  order  in  its  interstate  clearance 
system  and  send  the  job  order  to  any 
States  designated  by  the  CO  to  be 
traditional  supply  States.  The  employer 
would  be  directed  to  place  the 
newspaper  advertisements  where  the 
CO  determines  appropriate.  As  in  both 
the  1987  Rule  and  the  2008  Final  Rule, 
the  NPRM  requires  that  newspaper 
advertisements  direct  applicants  to 
report  or  apply  for  the  job  opportunity 
at  the  nearest  office  of  the  local  SWA 
where  the  ad  appears. 

The  1987  Rule  contained  very  specific 
additional  recruitment  requirements 
that  an  employer  had  to  perform  in 
order  to  comply  with  the  positive 
recruitment  requirements  of  the 
regulations,  such  as  radio  advertising, 
contacting  FLCs,  migrant  workers  and 
other  potential  workers  by  letter  and/or 
telephone,  or  contacting  such  entities  as 
schools,  business  and  labor 
organizations,  or  fraternal  and  veterans’ 
organization.  The  2008  Final  Rule 
changed  the  additional  recruitment 
requirements  by  eliminating  many  of 
these  steps  and  by  requiring  employers 
to  contact  former  U.S.  employees.  Tbe 
NPRM  proposed  a  hybrid  of  the  two 
earlier  rules.  The  NPRM  kept  the  2008 
Final  Rule  requirement  to  contact 
former  employees  but  proposed  to  give 
the  CO  discretion  to  order  additional 
recruitment  as  determined  necessary, 
which  could  include  newspaper  or 
radio  advertising,  contacting  local 
unions  or  FLCs  or  any  other  method 
used  by  non-H-2A  employers, 
depending  on  the  prevailing  practice  in 
■  the  area  of  intended  employment. 

The  requirement  to  recruit  in 
traditional  or  expected  labor  supply 
States  is  a  statutory  requirement  in  8 
U.S.C.  1188(b)(4).  The  1987  Rule 
required  the  OFLC  Administrator  to 
ascertain  the  normal  recruitment 
practices  of  non-H-2A  agricultural 
employers  in  the  area  to  determine  what 
recruitment  efforts,  if  any,  should  be 


6928 


Federal  Register/ Vol.  75,  No.  29 /Friday,  February  12,  2010 /Rules  and  Regulations 


required  of  the  employers  in  other 
traditional  or  expected  labor  supply 
States.  The  2008  Final  Rule  mandates 
that  the  Secretary  publish  a  Federal 
Register  notice  each  year  that  specifies 
which  States  are  considered  traditional 
or  expected  supply  States  and  which 
newspapers  in  those  States  are  to  be 
used  for  advertising.  The  NPRM 
eliminated  the  Federal  Register  notice 
requirement  and  put  the  burden  of 
determining  the  places  and  methods  of 
recruitment  on  the  CO  at  the  NPC.  The 
NPRM  did  not  mention  mandated 
newspaper  advertising  in  the  traditional 
or  expected  supply  States. 

17.  Section  655.150  Interstate 
Clearance  of  Job  Order 

One  commenter  misunderstood  the 
proposed  role  of  the  SWA,  thinking  that 
the  NPRM  proposed  to  return 
recruitment  oversight  to  the  SWA.  In 
fact,  under  the  NPRM  the  NPC  would 
take  on  that  role.  Another  commenter 
misunderstood  the  role  of  the  SWA 
under  the  2008  Final  Rule  by  saying  that 
it  does  not  require  the  SWA  to  place 
interstate  job  orders,  when  in  fact  it 
does.  Other  commenters  were  against 
maintaining  the  requirement  for  placing 
job  orders  through  the  interstate 
clearance  system.  These  commenters 
thought  the  interstate  clearance  system 
was  an  antiquated  process  that  does  not 
produce  enough  U.S.  workers.  An 
association  of  growers  provided 
anecdotal  evidence  about  how  few 
referrals  are  received  by  the  growers  in 
the  commenter’s  State  from  the 
interstate  clearance  system.  This 
commenter  contended  that  because  the 
number  of  referrals  added  up  to  less 
than  3  percent  of  the  total  number  of 
workers  needed  by  its  grower  members, 
the  system  is  a  failure.  The  Department 
recognizes  that  growers  cannot,  in  all 
cases,  meet  their  labor  needs  through 
the  domestic  labor  force.  However,  the 
Department’s  objective  is  to  make  sure 
that  every  U.S.  worker  who  wants  a  job 
in  agriculture  is  made  aware  of  the 
opportunity.  Use  of  the  interstate 
clearance  system  is  also  required  by 
statute  at  8  U.S.C.  1188(b)(4).  Congress 
specifically  directed  the  Department  to 
make  sure  that  employers’  job  orders  are 
circulated  in  the  interstate  employment 
service  system.  Therefore,  the 
Department  is  not  able  to  eliminate  this 
provision,  and  it  is  retained  in  the  Final 
Rule  with  minor  editorial  modifications. 

18.  Sections  655.151-655.152 
Newspaper  Advertisements/ Advertising 
Requirements 

The  Department  proposed  to  require 
employers  to  engage  in  newspaper 
advertisement  as  part  of  their  positive 


recruitment  efforts.  The  Department 
removed  proposed  §  655.151(b)  because 
it  was  inconsistent  with  the 
requirements  of  the  CO  to  direct 
recruitment,  but  has  otherwise  adopted 
the  proposed  provision  with  clarifying 
modifications. 

The  Department  received  several 
comments,  with  only  one  in  favor  of  the 
newspaper  advertising  requirement.  The 
vast  majority  requested  that  the 
Department  abolish  this  form  of 
recruitment  because  it  is  both  too  costly 
and  ineffective.  Several  commenters, 
including  one  U.S.  Senator,  requested 
that  the  Department  justify  .the 
requirement  for  newspaper  advertising 
with  statistical  evidence  of  its  efficacy. 

The  2008  Final  Rule  eliminated  a 
number  of  recruitment  steps  whose 
value  was  questionable,  difficult  to 
monitor  and  burdensome  on  the 
employer,  such  as  mandatory  contact 
with  FLCs,  schools,  fraternal  and 
veterans’  organizations,  and  nonprofit 
organizations.  As  commenters  pointed 
out  during  the  comment  period  in  this 
rulemaking  and  in  the  rulemaking  for 
the  2008  Final  Rule,  agricultural 
workers  usually  find  out  about 
agricultural  jobs  by  word  of  mouth.  The 
Department  agrees  but,  as  pointed  out  in 
the  2008  Final  Rule,  it  is  almost 
impossible  to  mandate  and  enforce  such 
a  recruitment  step.  What  the 
Department  has  found  over  more  than 
20  years  of  H-2A  program  experience  is 
that  even  though  the  agricultural 
workers  themselves  may  not  frequently 
buy  and  read  the  newspapers,  their 
friends  and  relatives  often  do,  as  do  job 
placement  agencies  and  those  who 
advocate  on  behalf  of,  and  provide 
services  to,  such  workers.  None  of  the 
commenters  presented  the  Department 
with  a  viable  alternative  for  getting 
notice  of  job  opportunities  to  interested 
constituencies.  Therefore,  the 
Department  declines  to  remove  this 
requirement. 

Some  commenters  specifically 
objected  to  the  Sunday  edition 
requirement  because  it  is  more 
expensive  to  place  the  ad  in  the  Sunday 
edition  and  because  that  edition  is  more 
expensive  to  buy.  Commenters  also 
pointed  out  that  newspapers  are  going 
out  of  business  because  of  all  of  the  new 
electronic  media  available.  The 
Department  does  not  disagree  with  the 
commenters  on  these  points.  However, 
newspapers  are  still  the  best  medium  in 
which  to  advertise  low-skilled  jobs,  and 
Sunday  is  still  the  most  popular  day  for 
job  listings.  Therefore,  the  Department 
declines  to  eliminate  this  requirement. 

One  comment  requested  that  the 
Department  allow  associations  of 
agricultural  producers  acting  as  agents 


for  their  members  and  filing  master 
applications  to  advertise  their  master 
applications  in  lieu  of  an  individual 
advertisement  for  each  member,  and 
allow  the  association  to  name  itself  in 
the  advertisement  instead  of  requiring  it 
to  list  every  individual  employer 
associated  with  the  Application.  The 
NPRM  did  not  change  the  master 
application  concept..Master 
applications  can  only  be  filed  by 
associations  who  will  be  joint 
employers  with  their  members.  The 
association  only  needs  to  place  one 
advertisement  on  behalf  of  itself  and  its 
members.  Each  member  does  not  need 
to  place  an  individual  ad.  Likewise,  the 
NPRM  did  not  propose  to  require 
associations  filing  master  applications 
to  list  all  of  the  members  in  the 
advertisement.  Quite  the  contrary,  the 
language  in  §  655.152(a)  requires  only  a 
statement  that  the  names  and  locations 
of  its  members  can  be  obtained  at  the 
local  SWA  in  the  State  where  the 
advertisement  appeared.  However,  if  the 
association  wishes  to  file  an  Application 
as  an  agent,  it  may  do  so  only  on  an 
individual  basis  for  each  of  its  members 
separately,  and  the  advertisements 
would  need  to  be  run  by  each 
individual  member.  The  wording  of  the 
regulation  in  this  particular  instance  is 
very  clear,  and  we  decline  to  make  any 
changes  in  the  Final  Rule. 

■  The  Department  received  numerous 
comments  on  the  new  requirement  that 
advertisements  should  direct  applicants 
to  report  or  apply  at  their  local  SWA. 
The  NPRM  included  a  provision 
requiring  that  where  the  worksite  is 
remote  relative  to  the  population  most 
likely  to  apply  for  the  job  opportunity, 
an  accessible  alternative  location  for  any 
required  interviews  must  be  provided 
by  the  employer. 

One  commenter,  a  SWA,  agreed  with 
this  requirement.  All  of  the  other  SWAs 
that  commented  on  the  issue  were 
against  this  provision,  because  they 
thought  it  was  an  added  cost  burden 
that  would  require  farmers  to  rent  and 
staff  offices.  Some  of  the  commenters 
did  point  out  that  a  SWA  would 
probably  have  space  available  for 
interviewing,  but  that  it  still  would 
force  the  farmer  to  lose  valuable  time  on 
the  farm  to  travel  to  the  interview  site. 
Several  asked  why  the  Government  is 
requiring  farmers  to  have  face-to-face 
interviews  when  the  virtual  office  now 
exists  allowing  so  many  people  in  other 
professions  to  conduct  such  interviews 
over  the  phone  or  other  virtual  means, 
the  Government  is  requiring  farmers  to 
conduct  face-to-face  interviews. 

The  Department  agrees  with  these 
comments.  The  provision  was  proposed 
because  of  the  practice  of  some 
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employers  to  demand  face-to-face 
interviews  in  remote  places  that  cost  the 
worker  not  only  transportation  costs  to 
arrive  at  the  location,  hut  even  an 
entrance  fee  to  get  on  the  property,  such 
as  a  National  Forest. 

However,  several  farmers  stated  that  if 
the  workers  cannot  even  find  their  way 
to  the  worksite  for  an  interview,  then  it 
is  likely  that  they  will  he  unahle  to  get 
themselves  to  the  joh  site  each  day  to 
report  to  work  or  it  is  an  indication  that 
they  are  not  interested.  The  Department 
categorically  disagrees  with  this 
assessment.  The  statute  requires  that  the 
job  be  advertised  in  other  States  and 
territories  of  the  U.S.  where  U.S. 
workers  are  willing  to  travel  once 
offered  the  job,  such  as  to  a  remote  job 
site. 

After  considering  all  of  the  comments, 
the  Department  has  decided  to  amend 
its  regulation  to  resolve  the  problem 
identified  by  the  commenters.  In-person 
interviews  cannot  play  a  significant  role 
in  the  H-2A  process  since  numbers  of 
domestic  applicants,  and  all  of  the 
prospective  H-2A  workers,  are  hired  at 
locations  distant  from  the  area  of 
intended  employment.  Domestic 
applicants  generally  are  interviewed,  if 
at  all,  by  telephone.  Potential  H-2A 
workers  are  interviewed,  if  at  all,  by  an 
employer’s  representative  overseas.  The 
Final  Rule  reflects  these  realities  by 
requiring  that  employers  who  conduct 
interviews  must  do  so  by  telephone  or 
establish  a  means  by  which  applicants 
may  be  interviewed  in  the  location  in 
which  they  are  applying.  We  have  also 
continued  the  prohibition  on  employers 
requiring  employees  to  pay  fees  to  apply 
for  the  job  for  which  they  are  sought  and 
on  other  fees  such  as  testing  fees.  The 
Department  views  entrance  fees  or 
access  fees  to  property  where  the 
interview  is  to  be  conducted  as 
indicating  a  lack  of  good  faith  in  the 
recruitment  of  such  workers.  The 
interview  process  must  be  one  that 
represents  little  or  no  cost  to  the  worker. 

Some  of  the  commenters  claimed  that 
the  Department  did  not  account  in  our 
cost-benefit  analysis  for  the  cost  to  the 
employer  of  having  access  to  a  place  in 
which  to  conduct  interviews.  However, 
because  we  are  not  and  never  have 
required  in-person  interviews  of 
workers,  and  because  we  also  assumed 
employers  who  wanted  face-to-face 
interviews  would  use  the  free  services 
of  the  One-Stop  Career  Centers,  we  need 
not  factor  in  any  costs.  Employers  who 
wish  to  require  more  costly  interview 
methods  do  so  by  their  own  choice,  not 
from  any  requirement  of  these 
regulations. 


19.  Section  655.153  Contact  With 
Former  U.S.  Employees 

The  2008  Final  Rule  listed  specific 
methods  for  contacting  former 
employees  and  methods  of  recording 
responses.  The  NPRM  proposed  to 
simplify  the  procedures  for  contacting 
these  former  employees.  A  few 
commenters  opined  that  the  new,  less 
specific  language  meant  that  the 
employer  now  had  to  send  all 
correspondence  to  former  U.S. 
employees  by  certified  mail.  The  NPRM 
allowed  employers  to  continue  to  use 
the  methods  described  in  the  2008  Final 
Rule,  such  as  maintaining  copies  of 
correspondence  signed  and  dated  by  the 
employer  or  maintaining  dated  logs 
demonstrating  that  each  worker  was 
contacted,  including  the  phone  number, 
e-mail  address,  or  other  means  used  to 
make  contact.  However,  if  it  is  easier  for 
the  employer  to  print  out  a  list  of 
previous  employees  and  attach  a 
telephone  bill  that  shows  calls  placed  to 
all  of  the  employees,  then  the 
Department  will  not  require  that 
employer  to  rewrite  the  entire  contact 
list  into  a  formal  log.  The  2008  Final 
Rule  also  specifically  required  the 
employer  to  enter  the  data  a  second  time 
into  the  recruitment  report.  The 
recruitment  report  requirements  are 
clear  in  §  655.156,  and  do  not  need  to 
be  repeated  in  this  section.  All  workers 
who  apply  or  respond  to  solicitations 
must  be  listed  in  the  recruitment  report. 

A  worker  advocate  group  commended 
the  Department  on  keeping  the  * 
requirement  to  contact  former 
employees;  however,  it  pointed  out  that 
this  provision  has  been  very  poorly 
enforced  because  many  former 
employees  report  being  refused  re-hire 
by  companies  using  H-2A  workers.  The 
Department  believes  the  text  of  the  rule 
provides  clear  and  appropriate 
requirements  with  which  employers 
should  be  able  to  comply;  therefore  the 
Final  Rule  adopts  the  NPRM  language 
with  minor  editorial  changes. 

20.  Section  655.154  Additional 
Positive  Recruitment 

The  requirements  for  positive 
recruitment  and  for  recruitment  in 
traditional  or  expected  labor  supply 
States  are  mandated  by  statute. 
Specifically,  the  statute  requires  that 
positive  recruitment  efforts  be,  made 
within  a  multistate  region  of  traditional 
or  expected  labor  supply  where  the 
Secretary  finds  that  there  are  a 
significant  number  of  qualified  U.S. 
workers  who,  if  recruited,  would  be 
willing  to  make  themselves  available  for 
work  at  the  time  and  place  needed. 


The  NPRM  cited  the  statute  and  gave 
the  CO  discretion  to  determine  if  any 
additional  recruitment  is  necessary  in 
such  States.  The  CO  would  order 
recruitment  efforts  that  are  normal  for 
similar  and  smaller  employers  in  the 
area  of  intended  employment. 

Some  commenters  opined  that  the 
2008  Final  Rule  was  more  specific  on 
how  the  traditional  or  expected  labor 
supply  States  will  be  determined  than 
was  the  NPRM.  The  majority  of 
commenters  did  not  think  that  giving 
the  CO  discretion  to  determine  what  the 
additional  recruitment  should  be  and 
where  was  a  good  idea.  These 
commenters  asserted  that  the  NPRM 
lacks  any  objective  and  transparent 
standards,  which  means  that  employers 
will  be  subject  to  inconsistent,  arbitrary, 
or  contradictory  directions  from  COs. 
Another  commenter  felt  that  the 
Department  did  not  have  the  right  to 
delegate  the  Secretary’s  statutory 
obligations  to  COs.  Several  commenters 
opined  that  the  Department  did  not 
explain  how  the  States  would  be 
identified  or  how  many  would  be 
required. 

One  commenter  went  into  great  detail 
about  the  lack  of  rationale  in  the  NPRM 
for  changing  to  a  discretionary  model 
from  a  specific  model.  According  to  this 
commenter,  the  2008  Final  Rule 
contained  an  extensive  analysis  of  the 
rationale  behind  the  requirements  in  the 
section  in  its  preamble  and  the 
Department  failed  to  justify  its  reasons 
for  departing  from  the  rationale.  This 
commenter  stated  that  the  Department 
failed  to  explain  the  basis  for  changing 
course  and  has  provided  so  little 
description  of  what  the  employers  might 
expect  that  the  Department  failed  to 
provide  the  necessary  notice  and 
opportunity  for  comment  to  the 
employers.  This  commenter  requested 
that  the  Department  return  to  the  2008 
Final  Rule  language. 

An  agricultural  service  provider 
concurred  with  many  of  the  comments 
mentioned  above,  citing  its  experience 
with  current  processing  procedures  and 
noting  the  cost  and  futility  of  the 
advertising  currently  required  by  the 
CO.  Another  commenter  contended  that 
employers  must  be  advised  of  the 
requirements  and  costs  they  will  incur 
before  they  decide  to  enter  the  program. 
We  acknowledge  this  concern  and  have 
accordingly  sought  to  limit  the  expense 
to  employers  while  still  satisfying  the 
Department’s  statutory  obligation  to 
ensure  recruitment  of  U.S.  workers  in 
traditional  labor  supply  States. 

A  U.S.  Senator  was  concerned  that 
there  was  no  set  limit  on  the  number  of 
traditional  or  expected  labor  supply 
States  that  could  be  designated  whereas 
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before  the  Department  had  promised 
that  there  would  never  be  more  than 
three  States  designated.  The  Department 
did  not  plan  to  designate  more  than 
three  but,  in  light  of  all  the  comments, 
has  added  that  explicit  provision  to  the 
regulatory  text.  The  Senator  also  opined 
that  if  the  Secretary  believes  that 
sufficient  workers  can  be  found  in  other 
States,  then  the  Secretary  should 
expend  the  time  and  resources 
necessary  to  find  them  instead  of  the 
employers  having  to  do  so. 

One  commenter  believed  that  the 
Department  was  going  to  require 
advertising  in  ethnic  newspapers  in  the 
traditional  or  expected  labor  supply 
States.  The  NPRM  does  not  contain  such 
a  requirement.  The  NPRM  mentions 
ethnic  newspapers  only  in  the 
document  retention  requirements, 
simply  stating  that  if  advertisements 
were  run  in  an  ethnic  newspaper,  the 
employer  must  maintain  proof  of 
publication  along  with  the  other 
documents  listed  in  that  section. 

The  Department  has  determined  to 
retain  the  proposed  requirement  with 
one  modification  that  clarifies  that  the 
employer  will  not  be  required  to 
conduct  positive  recruitment  in  more 
than  three  States  for  each  area  of 
intended  employment. 

First,  commenters  who  suggested  that 
the  Depcirtment  is  affirmatively 
obligated  to  lecate  domestic  workers 
before  a  certification  can  be  denied  are 
incorrect.  Under  8  U.S.C.  1188(b)(4), 
employers  seeking  to  use  H-2A  workers 
must  conduct  positive  recruitment 
outside  the  local  area. 

In  the  NPRM,  the  Department  moved 
from  the  rigid  model  imposed  by  the 
2008  Final  Rule  to  one  in  which  the  CO 
has  more  discretion  in  order  to  allow 
the  Department  more  flexibility  in 
gathering  information  to  determine 
where  available  workers  may  be  found, 
even  within  a  single  growing  season. 
Since  many  farm  workers  migrate  over 
the  course  of  the  year  and  since  the  time 
it  takes  to  perform  various  farm  work 
activities  varies  firom  year  to  year,  the 
more  flexible  model  proposed  in  the 
NPRM  gives  the  CO  the  opportunity  to 
use  current  information  to  determine 
the  States  to  which  to  refer  an  employer 
to  conduct  positive  recruitment.  The 
designation  model  of  the  2008  Final 
Rule  required  the  Secretary  make  such 
designations  on  an  annual  basis  by 
formally  soliciting  and  then  reviewing 
information  supplied  from  States, 
employers,  and  worker  organizations. 
The  annual  designation  process  was  an 
ambitious  and  unnecessarily  formalized 
process  of  collecting  information  from  a 
wide  range  of  sources,  and  then  making 
a  decision  for  each  State  which  three 


other  States,  if  any,  would  be  designated 
as  States  in  which  positive  recruitment 
must  be  conducted.  This  process  ties  the 
CO’s  hands  and  prevents  the  CO  from 
using  later  information  which  may  show 
that  workers  are  available  in  a  State 
different  ft'om  one  of  the  pre-designated 
States  or  from  using  information  that 
shows  that  workers  are  not  available  in 
one  of  the  pre-designated  States.  The 
Department  believes  it  can  accomplish 
the  same  collection  of  information 
through  less  formal  means,  and  use  that 
information  more  effectively  by 
allowing  the  CO  some  discretion  in  the 
selection  of  the  methods  and  areas  in 
which  they  are  employed  based  on  tbe 
best  and  most  recent  information 
available.  The  NPC  already  receives 
information  on  the  availability  of 
workers  from  SWAs  and  will  welcome, 
although  not  require,  information  on 
labor  supply  from  those  same  entities 
identified  previously  to  assist  in  its 
decisions  on  the  best  sources  of  labor  to 
be  required  of  employers. 

The  types  of  recruitment  used  in  the 
program  have  not  varied  tremendously 
through  the  decades.  The  Department 
intends  to  continue  to  rely  on 
newspaper  advertising.  While  not  as 
important  a  recruitment  tool  as  it  may 
have  been  in  the  past,  we  believe  it 
remains  valuable  and  imposes  no  ~ 
additional  costs  over  what  has  been 
required  since  the  1987  Rule. 

Finally,  the  Department  did  not  plan 
to  designate  more  than  three  States  but, 
in  light  of  the  comments,  has  added  an 
explicit  provision  to  the  regulatory  text 
limiting  to  three  the  number  of  States  in 
which  an  employer  will  be  required  to 
conduct  positive  recruitment. 

21.  Section  655.155  Referrals  of  U.S. 
Workers 

The  NPRM  proposed  to  eliminate  the 
requirement  that  SWAs  verify 
employment  eligibility  and  return  to  the 
standard  of  the  1987  Rule  requiring 
applicants  to  indicate  that  they  are 
qualified.  The  Department  received 
numerous  comments  on  this  proposal, 
which  are  discussed  above. 

22.  Section  655.156  Recruitment 
Report 

The  NPRM  proposed  to  have  the 
employer  submit  the  recruitment  report 
only  once  on  a  date  certain  as  specified 
by  the  NPC  in  its  letter  of  acceptance. 
The  NPRM  preamble  inadvertently 
included  two  submissions  of  the 
recruitment  report  to  the  CO.  The 
Department  received  comments  noting 
that  submitting  the  report  twice  was  an 
unnecessary  burden.  The  Department 
agrees  and  because  the  regulatory  text 
only  required  one  submission,  the 


Department  clarifies  its  intent  to  require 
only  one  submission  of  the  recruitment 
report  in  this  preamble  and  does  not 
make  any  changes  to  the  Final  Rule. 

One  commenter  requested  that  the 
Department  eliminate  the  need  to 
continue  updating  the  recruitment 
report  throughout  the  50  percent  rule 
period  because  the  employer’s 
obligation  to  recruit  ends  when  the  H- 
2A  worker  leaves  to  come  to  the  U.S. 
While  the  employer’s  positive 
recruitment  obligation  ends  when  the 
H-2A  workers  depart  for  the  job  site,  the 
obligation  to  continue  to  accept  referrals 
or  to  process  potential  gate  hires 
continues  throughout  the  period  of  the 
50  percent  rule.  The  Department  needs 
to  be  able  to  determine  whether  the 
employer  has  met  its  obligations.  Thus, 
the  employer  must  continue  to  log  those 
referrals  into  the  recruitment  report  and 
explain  whether  or  not  they  were  hired 
and  if  not,  what  the  lawful  job-related 
reason  was.  Therefore,  the  Department 
declines  to  change  the  requirement  to 
update  the  recruitment  report  and  has 
made  one  minor  editorial  change  to  this 
section. 

23.  Section  655.157  Withholding  of 
U.S.  Workers  Prohibited 

The  statute  prohibits  the  willful 
withholding  of  U.S.  workers  until  the 
beginning  of  the  contract  period  in  order 
to  force  the  employer  to  send  the  H-2A 
workers  home  under  the  50  percent 
rule.  One  commenter  expressed  support 
for  the  Department’s  inclusion  of  these 
provisions  in  the  proposed  regulation. 
Another  commenter  requested  that  the 
Department  make  a  minor  change  to  the 
section  by  inserting  the  words  “if 
possible”  after  the  requirement  that  the 
employer  clearly  identify  the  person  or 
entity  that  withheld  the  workers.  This 
commenter  asserts  that  it  is  sometimes 
difficult  for  the  employer  to  know  who 
the  actual  person  or  entity  is.  The 
Department  declines  to  make  this 
change  and  retains  the  proposed 
language,  because  without  identifying 
the  actual  person  or  entity  allegedly 
withholding  U.S.  workers  the 
Department  has  no  facts  upon  which  to 
investigate  the  complaint.  Additionally, 
the  Department  corrected  a 
typographical  error  in  this  provision. 

24.  Section  655.158  Duration  of 
Positive  Recruitment 

The  NPRM  proposed,  consistent  with 
the  INA,  that  positive  recruitment  end 
on  the  date  H-2A  workers  depart  for  the 
employer’s  place  of  business. 

One  commenter  claimed  that  the 
Department  provided  no  rationale  for 
requiring  recruitment  up  to  and 
including  the  day  the  H-2A  workers 
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depart  for  the  employer’s  place  of 
business  and  requests  that  the 
Department  remove  this  requirement. 

The  same  commenter  also  requested 
that  the  Department  adopt  the 
additional  provision  from  the  2008 
Final  Rule  of  stopping  the  recruitment 
3  days  before  the  first  date  of  need.  The 
Final  Rule  clarifies  that  unless  the  SWA 
is  informed  in  writing  of  a  different 
date,  the  date  that  is  the  third  day 
preceding  the  employer’s  first  date  of 
need  will  be  determined  to  be  the  date 
the  H-2A  workers  departed  for  the 
employer’s  place  of  business. 

Labor  Certification  Determinations 

25.  Sections  655.160-655.167 

The  Department  did  not  receive  any 
comments  that  were  within  scope  for 
§§  655.160-.162.  One  commenter  did 
suggest  that  we  add  requirements  for 
training  new  crew  leaders  and  field 
supervisors  to  §  655.160,  which  only 
deals  with  the  30-day  requirement  for 
the  Department  to  adjudicate  an 
Application.  The  Department  does  not 
believe  this  suggestion  is  appropriate  for 
this  section  and  training  of  employees  of 
an  H-2A  employer,  particularly  in  the 
H-2ALC  context,  is  dealt  with  more 
specifically  in  the  H-2ALC  section.  The 
Department  has  also  made  minor 
editorial  changes  to  §§655.164-165, 
deleting  language  believed  to  be 
unnecessary. 

26.  Section  655.163  Certification  Fee 

The  NPRM  did  not  propose  to  change 
the  certification  fee  and  received  one 
comment  agreeing  with  the  fee 
structure.  The  Department  is  adopting 
the  provision  as  proposed. 

27.  Section  655.166  Appeal 
Procedures  (Now  Determinations  Based 
on  Unavailability) 

The  Final  Rule  simplifies  the 
regulatory  text  by  centralizing  the 
information  about  appeals  in  §  655.171. 
A  commenter  identified  one  type  of 
determination  for  which  appeal  rights 
did  not  appear  to  be  included  in  the 
provision.  Specifically,  the  commenter 
was  referring  to  the  right  to  appeal  a 
denial  or  partial  denial,  where  U.S. 
workers  were  found  to  be  available,  but 
later  became  unavailable.  The  INA 
requires  that  this  particular  right  to 
appeal  must  be  adjudicated  within  72 
hours,  while  §655.171  only  provides  for 
5-day  turnarounds.  Therefore,  the 
Department  has  added  procedures 
similar  to  those  in  the  2008  Final  Rule 
that  provided  the  process  for  requesting 
such  redeterminations. 


28.  Section  655.167  Document 
Retention  Requirements 

The  NPRM  proposed  a  document 
retention  requirement  of  5  years.  A 
number  of  comments  opposed  the 
proposed  increase  to  5  years,  from  the 
3Tyear  requirement  in  the  2008  Final 
Rule.  The  reasons  varied  fi'om  simply 
thatdhe  requirement  being  too 
burdensome  on  employers  to  the  need 
for  consistency  with  other  less  onerous 
statutory  document  retention 
requirements  such  as  the  FLSA  and 
MSPA.  In  light  of  all  the  comments,  the 
Departme^  has  reconsidered  its 
position  on  this  issue  and  changed  the 
Final  Rule  to  reflect  a  3-year  retention 
requirement. 

Post-Certification  Activities 

29.  Sections  655.170-655.174 

The  Department  proposed  certain 
post-certification  activities.  These 
included  the  allowance  and  process  for 
short-term  extension  requests;  appeals 
of  denial  of  submitted  Applications; 
employers’  obligations  in  the  event  of 
withdrawal  of  a  job  order;  the  setting  of 
(and  process  for  appealing)  meal 
charges;  and  the  creation  of  public 
disclosure  data  of  H-2A  applicants.  The 
Department  received  comments  on  most 
of  these  provisions. 

30.  Section  655.170  Extensions. 

The  Department  received  one 
comment  noting  that  the  Department 
eliminated  the  right  to  appeal  denials  of 
extension  requests.  The  commenter 
pointed  out  that  the  Department  did  not 
cite  any  relevant  statistics  about 
extension  requests,  number  of  denials, 
number  of  appeals,  and  number  of 
unsuccessful  appeals,  nor  did  it  provide 
any  justification  for  removing  the  right 
to  appeal  in  the  NPRM.  The  Department 
agrees  and  has  provided  for  appeal 
rights  in  these  cases.  Additionally,  the 
Department  has  included  a  requirement 
that  employers  provide  a  copy  of  the 
approved  extension  to  workers  in 
accordance  with  the  disclosure 
requirements. 

31.  Section  655.171  Appeals 

The  Department  has  modified  the 
provision  concerning  de  novo  hearings 
to  require  that  such  hearings  be  held  in 
5  business  days  after  the  Administrative 
Law  Judge  (ALJ)  receipt  of  the 
administrative  file.  While  no  comments 
were  received  on  this  provision,  our 
administrative  experience  has  shown 
that  the  5  calendar  day  provision  was 
not  workable. 


32.  Section  655.172  Withdrawal  of  Job 
Orders  and  Application  for  Temporary 
Employment  Certification 

The  Department  received  no 
comments  on  this  proposed  section.  It  is 
accordingly  adopted  as  proposed. 

33.  Section  655.173  Setting  Meal 
Charges,  Petition  for  Higher  Meal 
Charges 

The  NPRM  did  not  propose  any 
changes  to  the  section  addressing  meal 
charges  for  workers.  The  Department 
received  a  comment  from  a  farm  worker 
advocacy  group  that  requested  we 
include  a  statement  that  the  maximum 
meal  charge  set  by  these  regulations  is 
subject  to  applicable  State  law  and  an 
employer  may  deduct  only  the  lesser  of 
the  two.  This  same  commenter  also 
wanted  us  to  amend  this  section  to 
prohibit  employers  from  deducting  for 
days  that  the  employers  offered  the 
workers  no  work  or  less  than  8  hours. 
This  commenter  contends  that  some 
employers  combine  several  crops  into 
one  job  order  and  have  such  lengthy 
down  times  as  to  cause  workers’  wages 
for  a  week  to  have  a  zero  balance  once 
the  meal  charges  are  deducted. 

With  respect  to  meals,  the  employer 
must  either  provide  three  meals  a  day 
(with  an  allowable  charge)  or  must 
furnish  free  and  convenient  cooking  and 
kitchen  facilities  that  will  enable  the 
workers  to  prepare  their  own  meals 
during  the  entire  contract  period.  The 
commenter’s  suggested  language  that  an 
employer  should  be  prohibited  fi'om 
charging  employees  for  meals  consumed 
on  days  where  no  work  was  provided 
was  not  proposed  in  the  NPRM  and  it 
would  not  be  appropriate  to  make  this 
change  without  the  opportunity  for 
public  notice  and  comment.  With  regard 
to  meal  charges  and  State  law,  the 
regulations  elsewhere  specifically 
require  the  employer  to  comply  with 
applicable  State  laws.  Therefore,  the 
Department  declines  to  make  any 
changes  to  this  provision. 

34.  Section  655.174  Public  Disclosure 

The  2008  Final  Rule  did  not  discuss 
public  disclosure.  The  Department  has 
been  providing  publicly  accessible 
information  about  users  of  the  H-2A 
program  on  its  Web  site  for  several  years 
now  at  http ://wwn'.f Icdatacenter.com/. 
The  NPRM  proposed  to  codify^a 
longstanding  practice  of  disclosing  this 
information. 

The  Department  received  several 
comments  on  this  proposal.  Several 
thought  it  was  duplicative  of  the 
electronic  job  registry  proposed  in 
§  655.142;  however,  it  is  not.  The 
electronic  job  registry  will  be  a 
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temporary  posting  of  scanned  copies  of 
the  job  order  and  other  pertinent 
docupients  for  the  duration  of  the 
recruitment  and  50  percent  referral 
periods.  Then  those  documents  will  be 
removed.  The  public  disclosure  data 
will  continue,  as  it  is  now,  to  be  in  a 
spreadsheet  format  with  only  the  most 
basic  information,  such  as  the  name  of 
the  employer,  attorney,  and  agent, 
address  of  the  employer,  case  number, 
decision  and  date,  contract  period 
certified,  number  of  workers  requested 
and  number  certified,  occupation  of 
certified  workers,  number  of  work  hours 
a  week,  wage  rate,  and  the  State  where 
the  foreign  workers  will  perform  the 
work.  This  disclosure  data  will  remain 
on  the  OFLC  Web  site  for  at  least  3 
years. 

Some  commenters  requested  that  the 
Department  add  language  to  this  section 
to  clarify  and  reiterate  that  States  must 
disclose  all  information  such  as  housing 
inspection  reports,  and  other  pertinent 
documents  when  requested  to  do  so 
under  a  FOIA.  These  commenters  state 
that  the  States  are  refusing  to  provide 
information  under  the  guise  of 
protecting  privacy.  However,  States  are 
not  subject  to  FOIA,  which  governs 
Federal  agencies.  Therefore,  the 
Department  declines  to  add  any  text  to 
the  regulatory  language. 

One  farm  worker  advocacy  group 
requested  that  we  mandate  employers  to 
contract  with  non-profit  groups  to 
provide  “Know  Your  Rights”  training  to 
all  first-time  H-2A  workers  during  paid 
work  hours.  This  request  is  beyond  the 
scope  of  the  NPRM.  The  cost  associated 
with  such  a  requirement  was  not 
accounted  for  in  the  cost-benefit 
analysis  and  employers  did  not  have  a 
chance  to  comment  on  such  a 
requirement.  The  Department  believes 
that  the  new  requirement  that  was 
proposed  in  the  NPRM  and  is  in  the 
Final  Rule  requiring  employers  to  post 
a  Department-provided  worker’s  rights 
poster  will  be  sufficient  to  apprise 
foreign  workers  of  their  rights. 

Integrity  Measures 

35.  Section  655.180  Audits 

The  Department  proposed  to  make 
minor  changes  to  the  audit  process 
established  in  the  2008  Final  Rule.  The 
proposed  section  retains  the 
Departmejit’s  discretion  to  choose 
which  labor  certifications  requests  it 
will  audit.  The  Department  is  retaining 
the  proposed  provision  with  additional 
minor  changes. 

One  commenter  proposed  a  change  to 
the  language  of  the  provision 
substituting  the  word  will  for  the  word 
may  in  order  to  clarify  that  the 


Department  has  the  discretion  to  audit 
a  particular  Application,  not  that  it  will 
necessarily  audit  each  Application.  The 
Department  agrees  and  made  the 
requested  change. 

A  few  commenters  contended  that  the 
audit  procedure  is  a  duplicative  process 
since  both  WHD  and  OFLC  have 
concurrent  enforcement  authority 
enabling  each  to  separately  audit  an  • 
Application.  These  commenters  asserted 
that  only  WHD  should  have  the 
enforcement  authority  under  the  final 
regulations  governing  the  H-2A 
program,  because  duplicative 
enforcement  will  unnecessarily  expend 
government  resources  and  create 
confusion  and  a  burden  for  employers. 

Several  co’mmenters  contended  that 
the  2008  Final  Rule  more  justifiably 
included  the  audit  procedure  because  of 
its  reliance  on  self-attestations  by 
employers,  and  that  the  NPRM  proposed 
a  full-adjudication  model,  therefore 
eliminating  the  justification  for  using 
the  audit  process.  This  commenter 
further  argued  that  after  certification, 
the  Department  should  have  only  one 
investigative  process — WHD 
investigations — and  suggested  that  the 
Department  eliminate  the  audit 
procedures. 

One  commenter  argued  that  should 
the  proposed  Audit  procedures  be 
included  in  the  final  regulations,  the 
Department  should  extend  to  30  days 
the  minimum  time  for  a  response  to  a 
Department  audit  request. 

Two  commenters,  a  national  farm 
bureau  and  a  grower’s  association, 
opposed  the  requirement  that  the  CO 
refer  any  findings  of  discrimination  to 
the  Department  of  Justice  (DOJ),  arguing 
that  such  a  finding  may  or  may  not  have 
merit  considering  the  relative 
complexity  of  discrimination  law.  These 
commenters  argued  that  the 
Department’s  proposed  regulations 
attempt  to  deputize  COs  to  make 
findings  about  violations  of  law  for 
which  they  have  no  mandate  or 
expertise. 

"The  Department  disagrees  with  the 
commenters.  The  Department’s  audit 
responsibilities  rest  solely  with  OFLC. 
These  responsibilities  are  distinct  from 
its  revocation  and  debarment  authorities 
and  therefore  are  not  duplicative. 

OFLC’s  authority  to  conduct  audits  is  an 
integral  part  of  ensuring  that  both  U.S. 
and  foreign  workers  are  provided  the 
full  scope  of  protections  available  under 
the  H-2A  program.  The  audit  gives 
OFLC  an  opportunity  to  assess 
compliance  and  instruct  the  employer  to 
make  changes  or  adjustments  in  its 
compliance  with  the  regulations  and 
program  requirements.  OFLC  focuses  on 
the  issuance  and  denial  of  labor 


certifications,  while  WHD  focuses  on 
whether  employers  have  complied  with 
the  obligations  to  U.S.  and  H-2A 
workers.  While  audits  may  lead  to 
revocation  and/or  debarment,  they  also 
allow  OFLC  to  determine  whether  the 
certifications  it  has  granted  have  been 
correctly  adjudicated  so  that  it  can 
adjust  its  processes  to  more  accurately 
adjudicate  Applications. 

The  Department  disagrees  with  those 
commenters  who  called  for  a  longer 
response  period.  The  Final  Rule 
provides  for  a  timeframe  of  no  more 
than  30  days  for  an  employer  to  respond 
to  an  audit  letter.  The  Department  has 
concluded  that  the  proposed  timeframe 
strikes  a  balance  between  the 
employer’s  need  for  sufficient  time  to 
prepare  its  audit  response  and  the 
Department’s  need  to  ascertain  the  level 
of  compliance  in  time  to  address  any 
potential  violations  affecting  U.S.  and 
H-2A  workers. 

Both  the  2008  Final  Rule  and  this 
Final  Rule  include  the  provision 
requiring  the  CO  to  refer  findings  that 
an  employer  discouraged  an  eligible 
U.S.  worker  from  applying,  or  failed  to 
hire,  discharged,  or  otherwise 
discriminated  against  an  eligible  U.S. 
worker,  to  the  Department  of  Justice, 
Civil  Rights  Division,  Office  of  Special 
Counsel  for  Unfair  Immigration  Related 
Employment  Practices.  The  Department 
wishes  to  clarify  that  it  is  not 
undertaking  a  new  or  separate  mandate 
to  conduct  audits  for  the  purpose  of 
identifying  employers  engaging  in 
alleged  discriminatory  hiring  practices. 
Rather,  the  Final  Rule  documents  an 
existing  practice  under  which  the 
Department  assists  the  Office  of  the 
Special  Counsel  to  carry  out  its 
responsibilities  under  8  U.S.C.  1324B 
prohibiting  unfair  immigration-related 
employment  practices.  Under  the  Final 
Rule,  employers  are  placed  on  notice 
that  engaging  in  a  practice  to  discourage 
U.S.  workers  from  applying  for  H-2A 
job  opportunities  or  similar 
discriminatory  practices  may  lead  to 
additional  liability  under  the  INA  and 
the  DOJ  regulations  kt  28  CFR  part  44. 

36.  Section  655.181  Revocation 

The  NPRM  proposed  to  expand  the 
grounds  upon  which  the  Department 
may  revoke  an  approved  labor 
certification.  It  also  proposed  to  change 
the  revocation  procedure  so  that  the 
Department  no  longer  sends  a  Notice  of 
Intent  to  Revoke.  We  received  a  number 
of  comments  on  these  proposals.  The 
Department  has  retained  the  provision 
with  some  modifications.  One  edit  . 
clarifies  throughout  that  it  is  the  OFLC 
Administrator,  rather  than  the  CO,  who 
exercises  the  revocation  authority.  The 
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Final  Rule  also  amends  the  basis  for 
revocation  proposed  at  §  655.181(a)(1)  of 
the  NPRM. 

Several  commenters  generally 
objected  to  the  expansion  of  the 
Department’s  power  of  revocation 
authority.  These  commenters  opposed 
the  NPRM’s  elimination  of  the  many 
restrictions  that  the  2008  Final  Rule 
puts  on  the  Department’s  authority  to 
revoke.  For  example,  the  standard 
proposed  in  the  NPRM  would  allow 
revocation  for  any  failure  to  cooperate 
with'  a  DOL  investigation,  rather  than  for 
only  significant  failures  to  cooperate  as 
in  the  2008  Final  Rule,  and  the 
proposed  standard  would  allow 
revocation  for  any  substantial  violation 
of  a  material  term  or  condition  of  the 
certification  without  requiring  that  the 
violation  be  willful  or  that  the  employer 
be  given  an  opportunity  to  cure  the 
violation. 

One  commenter  stated  that  the 
proposed  changes  would  allow 
revocation  if  an  employer  submits 
documents  in  response  to  an  audit  just 
1  day  late,  even  if  the  tardiness  is  due 
to  an  emergency  or  weather  that  delays 
the  mail.  The  same  commenter  also 
contended  that  the  proposed  changes 
would  allow  the  CO  to  revoke  for  one 
instance  of  an  H-2A  ranch  worker 
acting  outside  the  area  of  intended  ' 
employment,  even  if  his  actions  are  to 
retrieve  an  animal  that  has  wandered 
away  from  the  herd  in  order  to  comply 
with  a  State  law  that  prohibits 
sheepherders  from  abandoning  sheep. 
Other  commenters  worried  that 
expansion  of  the  grounds  for  revocation 
would  allow  the  Department  to  revoke 
certifications  of  well-intentioned 
employers  making  minor  errors. 

Several  employer  associations  stated 
that  revocation  is  an  extremely  harsh 
penalty.  Because  a  revocation  can  have 
such  a  damaging  effect  on  the 
■  employer’s  business,  these  commenters 
believe  that  revocation  is  appropriate 
only  for  employers  who  willfully 
commit  substantial  violations.  They 
argued  that  the  restrictions  built  in  to 
the  2008  Final  Rule’s  revocation 
standards  ensure  that  the  Department 
does  not  apply  such  a  severe  penalty 
erroneously.  Some  of  these  associations 
argued  that  revocation  was  too  harsh  a 
penalty  for  anything  other  than  fraud  or 
willful  misrepresentation  and  that  the 
Department’s  other  enforcement 
methods  (including  audits,  debarment, 
and  civil  money  penalties)  were 
sufficient  to  address  most  violations. 

One  employer  association  argued  that 
the  Department  does  not  have  the 
statutory  authority  to  revoke 
certification  on  the  expanded  grounds 
proposed  in  the  NPRM.  The  same 


commenter  acknowledged  that  some 
revocation  authority  may  be  inferred 
when  fraud  has  occurred,  but  the  statute 
does  not  give  authority  to  revoke 
because  DOL  has  decided  to  revisit  the 
merits  of  the  Application.  The 
commenter  stated  that  Congress  was 
specific  about  the  power  to  revoke 
previously  approved  labor  certifications; 
it  gave  DOL  the  power  to  notify  DHS 
when  revocation  should  be  imposed, 
but  gave  no  authority  for  DOL  to  revoke 
a  previously  approved  petition.  The 
commenter  stated  that  the  statute  does 
not  give  the  Department  the  broad 
powers  of  authority  asserted  in  the 
NPRM,  such  as  revoking  because  an  H- 
2A  worker  performed  an  incidental 
activity  that  is  not  specifically  listed  in 
the  job  order. 

Tne  same  commenter  argued  that  the 
Department  has  no  legal  authority  to 
revoke  labor  certifications  according  to 
the  standards  proposed  in  the  NPRM, 
because  those  standards  are  destructive 
to  the  H-2A  program.  The  commenter 
contends  that  this  would  constitute  an 
illegal  taking  under  the  Fifth 
Amendment. 

Some  employer  associations  objected 
to  the  proposal  because  the  Department 
did  not  support  the  necessity  of 
expanding  the  revocation  power  with 
any  data.  These  commenters  stated  that 
the  revocation  standards  in  the  2008 
Final  Rule  are  sufficient  to  enable  the 
Department  to  address  substantial 
violations,  and  that  the  Department  has 
not  presented  data  to  justify  departing 
from  the  2008  Final  Rule’s  recent 
rejection  of  expanding  the  revocation 
authority.  Several  employers  argued  ^ 
generally  that  the  heightened 
enforcement  powers  contained  in  the 
2008  Final  Rule  were  an  appropriate 
trade-off  to  the  Department’s  switch  to 
an  attestation-based  model.  These 
commenters  believe  that  it  is  only  fair 
for  the  Department  to  relax  the 
enforcement  standards  if  we  are  going  to 
return  to  a  certification  model. 

Worker  advocacy  organizations  were 
generally  in  favor  of  the  NPRM’s 
expansion  of  the  grounds  for  revocation, 
calling  it  an  important  improvement  to 
the  H-2A  regulations.  One  organization 
proposed  that  the  Department  add  that 
failure  to  cooperate  in  alt  investigation 
performed  by  State  or  other  officials 
enforcing  employment  or  housing  laws 
would  be  grounds  for  revocation.  One 
Member  of  Congress  generally  urged 
more  enforcement.  The  Department 
believes  its  revocation  authority  extends 
only  to  substantial  violations  of  the  H- 
2A  program  requirements. 

Congress  explicitly  endorsed  the 
Department’s  revocation  authority  as  a 
means  of  validating  the  integrity  of  the 


program.  The  INA,  codified  al  8  U.S.C. 
1188(e)(1),  specifically  refers  to  a 
revocation  of  certification  when 
discussing  determinations  made  by  the 
Secretary.  The  section  does  not  indicate 
any  limitations  on  the  bases  for  which 
the  Secretary  may  determine  that  the 
certification  should  be  revoked. 
/Therefore,  we  interpret  the  statute  as 
acknowledging  that  the  Secretary  has 
the  authority  to  revoke  a  labor 
certification  and  as  providing  no 
limitations  on  that  authority. 

The  Department  understands  the 
concerns  of  the  commenters  and  we  are 
aware  of  the  severe  effects  revocation 
may  have  on  an  employer,  especially  a 
small  employer.  The  Department 
believes  its  revocation  authority  extends 
only  to  substantial  violations  of  the  H- 
2A  program  requirements.  However,  the 
Final  Rule  retains  the  text  of  the  NPRM, 
with  some  modifications.  The  removal 
of  the  2008  Final  Rule’s  restrictions  on 
our  ability  to  revoke  certifications  will 
ensure  that  we  are  able  to  act 
appropriately  against  employers  whose 
grievous  actions  undermine  the  integrity 
of  the  H-2A  program  and  must  be 
remedied  immediately,  mid¬ 
certification.  The  Department  intends  to 
use  its  authority  to  revoke  only  when  an 
employer’s  actions  warrant  such  severe 
consequences.  We  do  not  intend  to 
revoke  certification  if  an  employer 
commits  minor  mistakes  or  in 
.  circumstances  that  are  beyond  an 
employer’s  control.  The  changes  are 
meant  to  ensure  that  when  revocation  is 
appropriate,  we  have  the  ability  to  act. 

■The  Department  views  our  revocation 
authority  as  a  tool  generally  to  be  used 
to  address  an  employer’s  flagrant 
violations.  Therefore,  we  have  changed 
the  first  ground  for  revocatipn  to  clarify 
that  the  Department  may  revoke  if  the 
temporary  labor  certification  was 
unjustified  due  to  fraud  or 
misrepresentation  in  the  application 
process. 

We  view  revocation  as  a  remedy  to  be 
used  in  situations  that  require 
immediate  action.  Several  commenters 
expressed  their  concern  that  the 
Department  would  revoke  certification 
mid-season  because  we  discovered  that 
the  employer  had  committed  a 
substantial  violation  during  a  previous 
certification.  This  would  not  fit  our 
conception  of  our  revocation  authority, 
and  we  regret  that  the  NPRM  caused 
some  employer  associations  to  believe 
we  would  engage  in  such  revocations 
for  past  wrongs.  The  Department  may 
revoke  an  employer’s  certification  to 
remedy  actions  described  in 
§655.181(a)(l-4)  taken  during  that  same 
potentially  revocable  certification. 
Debarment  is  the  appropriate  remedy  for 
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substantial  violations  committed  during 
a  certification  that  has  already  ended; 
the  Department’s  opportunity  to  revoke 
the  certification  has  expired. 

The  Department  has  many  years  of 
experience  enforcing  the  H-2A  program. 
Over  those  many  years,  the  constraints 
imposed  by  prior  regulatory  language 
have  made  it  difficult  for  us  to  take  ^ 
action  in  response  to  flagrant  violations. 
As  explained  above,  we  do  not  intend 
to  revoke  certification  for  any  and  every 
violation.  We  believe  that  revocation  is 
an  essential  tool  for  protecting  the 
integrity  of  the  H-2A  program  and  for 
addressing  violations  that  must  be 
remedied  immediately.  The  expansion 
of  the  revocation  power  is  simply  meant 
to  ensure  that  we  are  able  to  use  this 
valuable  tool  when  appropriate. 

The  commenter’s  argument  that 
revocation  constitutes  a  taking  is 
premised  on  the  view  that  the 
Department  is  going  to  use  its  expanded 
revocation  power  to  destroy  the  H-2A 
program.  The  Department  has  no 
intention  of  destroying  the  H-2A 
program.  On  the  contrary,  as  we  have 
explained,  the  Final  Rule’s  changes  to 
the  revocation  authority  are  meant  to 
ensure  that  the  Department  can  use  the 
revocation  power  to  protect  the  integrity 
of  the  H-2A  program. 

A  few  commenters  stated  that  the 
proposed  revocation  standards  are 
vague  and  ambiguous.  Some 
commenters  also  criticized  the  proposed 
regulations  because  they  mention  but  do 
not  define  “material  term,”  “failure  to 
cooperate,”  or  “failed  to  comply.” 

We  disagree  that  the  standards  are 
vague.  The  Final  Rule  states  that  an 
employer’s  substantial  violation  of  a 
material  term  of  the  labor  certification  is 
grounds  for  revocation.  We  believe  that 
the  list  of  violations  in  §  655.182(d) 
paired  with  the  list  of  factors  used  to 
determine  whether  those  violations  are 
substantial,  listed  in  §  655.182(e), 
communicate  to  employers  the  conduct 
that  is  unacceptable  in  the  H-2A 
program.  These  two  subsections  are 
referenced  in  the  text  of  the  regulation 
stating  grounds  for  revocation  under 
§  655.181(a)(2).  The  words  “material 
term  or  condition”  of  a  labor 
certification  were  added  by  the  2008 
Final  Rule  to  conununicate  that 
revocation  is  not  to  be  used  for  just  any 
violation  of  any  term  of  the  certification. 

The  standards  “failure  to  cooperate 
with  a  DOL  investigation”  and  “failure 
to  comply”  are  self-evident.  We  reiterate 
that  we  do  not  intend  to  use  om 
revocation  authority  to  remedy  minor 
errors  or  violations. 

A  few  employer  associations 
commented  on  the  proposed  changes  to 
the  revocation  procedure.  One  claimed 


that  the  elimination  of  the  Notice  of 
Intent  to  Revoke,  replaced  with  a  Notice 
to  Revoke  that  will  be  given  immediate 
effect  if  the  employer  does  not  respond 
within  14  days,  would  not  constitute  a 
fair  right  of  appeal.  However,  the  Notice 
of  Intent  to  Revoke  given  under  the  2008 
Final  Rule  also  took  immediate  effect 
after  14  days  if  the  employer  did  not 
respond  by  sending  rebuttal  evidence. 
The  14-day  time  period  sufficiently 
balances  the  employer’s  right  to  appeal 
against  the  reality  that  circumstances 
warranting  revocation  require 
immediate  action.  The  Department 
would  not  issue  a  Notice  of  Revocation 
if  the  reason  for  doing  so  did  not 
seriously  jeopardize  the  integrity  of  the 
H-2A  labor  certification  process. 
Accordingly,  it  is  imperative  for  the 
Department  to  be  able  to  act  quickly, 
especially  if  the  safety  of  the  workers  is 
at  stake. 

Some  employer  associations 
commented  on  the  proposed  revision  to 
the  revocation  procedure  of  the  NPRM. 
Section  655.181(b)(1)  states  that  after 
reviewing  any  rebuttal  evidence 
submitted  by  an  employer,  if  the  CO 
determines  that  certification  should  be 
revoked,  the  CO  will  inform  the 
employer.  This  is  a  change  firom  the 
language  in  the  2008  Final  Rule  which 
stated  that  if,  after  reviewing  the 
employer’s  tirhely  filed  rebuttal 
evidence,  the  CO  finds  that  the 
,  employer  more  likely  than  not  meets 
one  or  more  of  the  bases  for  revocation, 
then  the  CO  will  inform  the  employer. 
Some  employer  associations  noted  the 
proposed  removal  of  the  words  more 
likely  than  not  and  characterized  this  as 
diminishing  DOL’s  burden  of  proof  in 
support  of  revocation. 

The  Final  Rule  does  not  contain  the 
words  “more  likely  than  npt”.  The 
Department  does  not  intend  this  to  be  a 
substantive  change  from  the  2008  Final 
Rule;  the  language  was  changed  merely 
for  clarity.  The  Department  notes  that  it 
has  no  burden  of  proof  at  this  stage  of 
the  revocation  procedure,  and  that  the 
only  purpose  of  reviewing  rebuttal 
evidence  is  to  determine  whether  the 
circumstances  reasonably  appear  to 
warrant  revocation.  We  would  not  issue 
a  Notice  of  Revocation  if  we  did  not 
believe  that  the  reason  for  doing  so 
seriously  jeopardized  the  integrity  of  the 
H-2A  labor  certification  process. 

One  commenter  stated  that  the  NPRM 
eliminated  the  requirement  that  the  CO 
consult  with  the  OFLC  Administrator 
when  determining  whether  to  revoke 
certification.  What  the  commenter 
intended  is  unclear.  The  only  time  the 
2008  Final  Rule  refers  to  tlie  CO 
consulting  with  the  OFLC  Administrator 
is  at  the  very  beginning  of  the  section 


describing  revocation.  This  language 
was  not  changed  in  the  NPRM.  In  the 
Final  Rule,  we  clarify  that  the  OFLC 
Administrator  exercises  revocation 
authority,  rather  than  the  CO. 

A  worker  advocacy  organization 
proposed  that  the  Department  change 
the  revocation  procedure  to  state  that 
the  Department  shall  commence  an 
investigation  to  determine  whether  to 
revoke  certification  if  information  is 
provided  to  the  OFLC  by  WHD,  a  SWA, 
an  employee,  or  any  other  person 
alleging  that  an  H-2A  employer  or  an 
H-2ALC  has  engaged  in  activity  • 
constituting  the  basis  for  revocation. 

The  organization  also  proposed  that  any 
person  who  provided  information  that 
resulted  in  a  revocation  be  provided 
copies  of  the  notices  issued  in  the 
proceeding.  The  Final  Rule  does  not 
mandate  that  the  Department  commence 
an  investigation  in  response  to  every 
allegation,  nor  does  it  mandate  that  the 
Department  share  the  results  of  a 
revocation  investigation  with  every 
person  who  provided  useful  information 
over  the  course  of  an  investigation.  Such 
a  system  would  be  unwieldy  and  an 
inefficient  use  of  resources. 

37.  Section  655.182  Debarment 

The  NPRM  proposed  to  expand  the 
Department’s  debarment  authority.  It 
also  proposed  that  the  WHD  have 
concurrent  authority  with  the  OFLC, 
and  it  proposed  changes  to  the 
debarment  procedure  so  that  the  two 
offices’  procedures  would  be  parallel. 
The  Final  Rule  adopts  these  provisions 
with  minor  changes. 

a.  Expansion  of  the  Debarment 
Authority 

Many  employer  associations  asserted 
that  the  proposed  rule’s  expansion  of 
the  Department’s  debarment  authority 
would  discourage  participation  in  the 
H-2A  program  and  lead  to  the 
program’s  eventual  demise.  Some 
commenters  stated  that  the  expansion  of 
the  debarment  grounds  in  the  2008 
Final  Rule  was  sufficient  to  address  any 
enforcement  problems  the  Department 
may  have  had  in  the  past.  These 
commenters  advocated  that  the 
Department  maintain  the  debarment 
authority  as  provided  in  the  2008  Final 
Rule.  One  stated  that  we  should  return 
to  the  debarment  provisions  of  the  1987 
Rule.  On  the  other  hand,  farm  worker 
advocacy  organizations  and  a  Member 
of  Congress  generally  supported  the 
proposed  expansion  of  the  debarment 
grounds. 

We  have  considered  these  comments 
and  we  believe  that  the  resulting 
debarment  provision  enables  us  to  use 
our  authority  to  uphold  the  integrity  of 
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the  H-2A  labor  certification  program 
without  unfairly  punishing  employers 
who  use  the  program  or  discouraging 
their  future  use  of  the  program.  The 
allegations  that  the  Department  is  trying 
to  destroy  the  H-2A  program  are 
unfounded.  This  Final  Rule  is  intended 
to  improve  the  H-2A  program,  by  taking 
the  best  aspects  of  the  2008  Final  Rule 
and  of  previous  rules  to  create  a 
program  that  both  protects  workers  and 
enables  agricultural  employers  to  access 
an  available  labor  supply. 

b.  Elimination  of  the  Pattern  or  Practice 
Requirement 

Several  farm  worker  advocacy 
organizations  and  a  Member  of  Congress 
commented  that  they  supported  the 
proposal  that  the  Department  may  debar 
if  a  party  commits  one  or  more  acts  of 
commission  or  omission  that  constitute 
a  substantial  violation,  rather  than 
requiring  a  pattern  or  practice  of  such 
actions,  as  in  both  the  1987  Rule  and  the 
2008  Final  Rule. 

Many  employer  associations 
commented  that  they  disagreed  with  the 
proposed  deletion  of  the  pattern  or 
practice  requirement.  Many  of  these 
commenters  are  concerned  that  the 
change  would  make  it  too  easy  for  the 
Department  to  engage  in  debarment 
proceedings  and  that  the  Department  is 
looking  to  debar  employers  for  innocent 
mistakes  or  oversight — that  the 
Department  may  seek  to  punish  a  well- 
intentioned,  honest  employer  who 
commits  minor  mistakes  or  errors  while 
attempting  to  follow  the  rules  of  the 
program.  These  commenters 
characterize  the  H-2A  program  as 
extremely  complex,  and  one  where 
unintentional  mistakes  are  easily  made. 
Some  stated  that  debarment  should  be 
reserved  for  the  truly  bad  actors  in  the 
program.  The  commenters  also  stated 
that  the  Department  provided  no  data  to 
support  the  elimination  of  the  pattern  or 
practice  requirement. 

The  Department  has  considered  these 
comments,  and  we  have  decided  to 
retain  the  NPRM’s  language  deleting  the 
pattern  or  practice  requirement  in  the 
Final  Rule.  We  believe  that  by  defining 
’  a  substantial  violation  as  one  or  more 
acts  of  commission  or  omission,  we  will 
be  able  to  more  effectively  use  our 
debarment  authority  to  enforce 
compliance  with  the  rules  of  the  H-2A 
program.  In  the  past,  the  requirement 
that  the  Department  show  a  pattern  or 
practice  of  violations  has  obstructed  us 
from  using  our  debarment  authority.  As 
one  farm  worker  advocate  recounted, 
these  include  instances  of  flagrant 
violations,  such  as  an  employer  who 
physically  assaulted  a  worker  whom  he 
believed  had  filed  an  OSHA  complaint 


concerning  working  conditions  on  the 
farm.  The  commenter  stated  that  even 
though  the  employer  was  found  guilty 
of  the  charge  in  criminal  court,  he 
continued  to  be  certified  and  that  since 
the  employer  had  limited  the  physical 
assault  to  a  single  worker,  there  was  no 
pattern  of  substantial  violations.  By 
eliminating  the  requirement  that  we 
show  a  pattern  or  practice  of  violations, 
the  Finpl  Rule  will  enable  the 
Department  to  remove  an  employer  like 
this  from  the  H-2A  program.  This  will 
allow  us  to  better  fulfill  our  statutory 
duty  to  protect  the  integrity  of  the  H-2A 
program  and  to  debar  employers  who 
commit  substantial  violations. 

The  Department  appreciates  the 
concern  of  employer  associations  that 
by  eliminating  the  pattern  or  practice 
requirement,  the  Department  will  be 
able  to  use  its  debarment  authority  more 
easily.  The  Department  does  not  intend 
to  debar  employers  who  make  minor, 
unintentional  mistakes  in  complying 
with  the  program.  The  factors  listed  in 
§  655.182(e)  of  the  NPRM  have  also  been 
retained  in  the  Final  Rule.  These  factors 
are  intended  to  give  employers  guidance 
as  to  what  factors  the  Department  will 
consider  in  determining  whether  a 
violation  constitutes  a  substantial 
violation  to  warrant  debarment.  The 
elimination  of  the  pattern  or  practice 
requirement  was  intended  to  ensure  that 
the  Department  is  able  to  use  debarment 
in  circumstances  that  warrant  the 
penalty,  not  to  punish  well-intentioned 
employers  that  inadvertently  commit 
minor  errors. 

c.  Specific  Proposed  Grounds  for 
Debarment 

i.  Elimination  of  the  Requirement  That 
a  Substantial  Violation  Be  Willful 

Several  employer  associations 
objected  that  the  NPRM  eliminated  the 
many  qualifiers  in  the  2008  Final  Rule 
which  required  that  actions  be  willful  or 
significant  to  be  considered  substantial 
violations.  These  comments  protested 
that  the  change  would  enable  the 
Department  to  debar  employers  who 
commit  minor,  unintentional  mistakes 
when  using  the  H-2A  program.  One 
commenter  argued  that  the  term 
substantial  was  too  broadly  defined, 
given  no  real  qualitative  measurement 
other  than  the  proposed  factors.  That 
commenter  stated  that  this  contrasted 
with  the  2008  Final  Rule,  which 
provided  a  detailed  list  of  acts  and 
omissions  that  meet  the  definition  of  a 
substantial  violation. 

The  Final  Rule  retains  the  language  of 
the  NPRM.  As  explained  above,  the 
Department  does  not  intend  to  debar 
well-intentioned  employers  that  commit 


inadvertent  or  minor  mistakes.  The 
Final  Rule  includes  the  list  of  acts  or 
omissions  that  meet  the  definition  of  a 
substantial  violation  as  proposed.  The 
Department  believes  this  description  of 
the  factors  the  OFLC  Administrator  may 
consider  when  determining  whether 
debarment  is  appropriate  in  a  particular 
circumstance  will  provide  clearer 
guidance  and  make  the  Department’s 
determinations  more  transparent  to  the 
regulated  community.  Additionally,  the 
term  willful  restricted  the  Department’s 
ability  to  use  its  debarment  authority 
when  appropriate,  due  to  the  strict  legal 
definitions  given  the  term  in  other 
unrelated  areas  of  the  law.  The  language 
of  the  Final  Rule  is  intended  to  ensure 
that  the  Department  is  able  to  use  its 
debarment  authority  when  appropriate. 

ii.  The  Elimination  of  the  Definition  of 
Incidental  Activities  and  Its  Effect  on 
Debarment 

Both  the  2008  Final  Rule  and  the 
NPRM  permit  debarment  of  employers 
who  use  H-2A  workers  for  activities 
outside  the  job  order.  The  2008  Final 
Rule,  however,  contains  a  qualifier 
providing  that  such  deviations  will  not 
result  in  debarment  where  they  involve 
an  activity  or  activities  minor  and 
incidental  to  the  activity/activities  listed 
in  the  job  order.  The  NPRM  did  not 
contain  this  qualification  and  a  number 
of  commenters  were  concerned  that  this 
signaled  intent  on  the  part  of  the 
Department  to  debar  employers  who 
were  only  guilty  of  minor  or  good  faith 
deviations  from  the  job  order.  This  was 
not  the  Department’s  objective,  although 
the  Department  does  not  condone  the 
use  of  H-2A  workers  for  activities  not 
authorized  by  the  statute. 

Several  farm  worker  advocacy 
organizations  and  a  Member  of  Congress 
Expressed  support  of  the  NPRM’s 
expansion  of  the  grounds  for  debarment 
to  include  employment  of  an  H-2A 
worker  outside  the  area  of  intended 
employment.  This  remains  grounds  for 
debarment  in  the  Final  Rule. 

The  removal  of  the  minor  and 
incidental  language  from  the  definition 
of  agricultural  labor  and  services  is 
discussed  above  in  the  definitions 
section. 

iii.  Debarment  for  Improper 
Displacement  of  U.S.  Workers  and 
Workers  in  Corresponding  Employment 

The  NPRM  proposed  to  add  the 
improper  layoff  or  displacement  of  U.S. 
workers  or  workers  in  corresponding 
employment  as  an  additional  ground  for 
debarment.  Some  farm  worker  advocacy 
organizations  and  a  Member  of  Congress 
commented  that  they  support  the 
proposed  expansion  of  the  grounds  for 
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debarment  to  include  the  improper 
displacement  of  U.S.  workers, 

Several  employer  associations 
objected  to  the  added  ground  for 
debarment.  These  commenters  were 
concerned  that  the  breadth  of  the 
concepts  of  displacement  and 
corresponding  employment  would 
allow  a  significant  expansion  of  the 
debarment  authority. 

The  Final  Rule  includes  this  added 
ground  for  debarment.  An  employer’s 
improper  displacement  or  layoff  of  U.S. 
workers  frustrates  the  very  purpose  of 
many  of  the  protections  for  American 
workers  imposed  by  the  INA  itself — the 
primary  goal  of  the  H-2A  program  is  to 
allow  agricultural  employers  access  to 
the  labor  force  they  need  while 
protecting  the  employment 
opportunities  for  U.S.  workers. 

Improper  displacement  of  U.S.  workers 
clearly  subverts  a  fundamental  purpose 
of  the  H-2A  program.  Additionally,  the 
Department  does  not  believe  that 
improper  displacement  needs  to  be 
more  clearly  defined — improper 
displacement  is  any  displacement 
caused  by  an  employer’s  failure  to 
comply  with  the  H-2A  rules. 

iv.  Added  Grounds  of  Debarment  for 
Violations  of  the  Anti-Fee  Shifting 
Provisions  and  the  Anti-Discrimination 
Provisions 

Several  commenters  objected  to  the 
proposed  additional  grounds  that  would 
allow  debarment  of  employers  that 
violate  the  anti-fee  shifting  provisions  or 
anti-discrimination  provisions  of  the 
proposed  rule.  The  commenters 
generally  objected  that  these  added 
grounds  were  an  unwcu-ranted 
expansion  of  the  Department’s 
debarment  authority. 

The  Final  Rule  retains  the  proposed 
added  grounds  for  debarment.  Strict 
enforcement  of  the  anti-fee  shifting 
provisions  and  anti-discrimination 
provisions  is  essential  to  providing 
needed  protections  to  H-2A  workers 
and  to  workers  in  corresponding 
employment.  Additionally,  strict 
enforcement  of  the  anti-discrimination 
provisions  is  essential  to  maintaining 
program  integrity  and  compliance, 
because  intimidation  of  farm  workers 
who  file  complaints  or  otherwise 
participate  in  the  enforcement  process 
impairs  the  Department’s  ability  to  ’ 
effectively  enforce  the  requirements  of 
the  H-2A  program. 

V.  Failure  To  Pay  Certification  Fees  in 
a  Timely  Manner 

The  NPRM  proposed  to  define  a 
substantial  violation  to  include  an 
employer’s  failure  to  pay  a  necessary  fee 
in  a  timely  manner.  The  Final  Rule 


adopts  this  proposed  change  hut 
clarifies  that  the  “necessary  fee”  to 
which  the  NPRM  refers  is  the 
certification  fee,  described  in  §655.163. 
One  commenter  contended  that  this 
ground  for  debarment  is  overly  harsh. 

The  commenter  stated  that  because  the 
proposed  rule  has  eliminated  the 
requirement  of  showing  a  pattern  or 
practice  of  violations,  this  means  that 
the  Department  may  debar  an  employer 
if  a  fee  payment  arrives  one  day  late  in 
the  mail.  The  commenter  points  out  that 
most  eniployers  who  use  the  H-2A 
system  live  in  rural  areas  where  mail 
delivery  is  not  efficient,  and  the 
employers  often  live  a  far  distance  from 
a  post  office.  He  points  out  that  many 
agricultural  employers  are  small,  family- 
run  busuiesses  that  may  not  have 
enough  time  to  spare  a  person  to  go  to 
the  post  office  in  times  of  bad  weather. 
Finally,  the  commenter  argues  that  this 
proposed  provision  departs  from  other 
immigration  programs  run  by  the 
Department,  where  one  late  payment 
could  never  cause  the  harsh  result  that 
the  employer  could  not  participate  in 
the  program  for  years  to  come. 

The  Department  is  very  aware  of  the 
severe  consequences  that  debarment  has 
for  an  employer’s  business,  especially 
for  a  small  business.  Again,  the 
Department’s  objective  in  expanding  the 
definition  of  “substantial  violation”  is 
not  to  debar  employers  for  minor  errors 
or  circumstances  beyond  the  employer’s 
control.  We  expanded  the  definition  to 
ensure  that  we  will  be  able  to  institute 
debarment  proceedings  when 
circumstances  warrant  it,  and  to  ensure 
that  we  are  not  obstructed  by  our  own 
regulatory  language.  The  Department 
must  take  very  seriously  the  failure  to 
pay  the  required  certification  fees  in  a 
timely  manner  simply  because  we  do 
not  believe  that  it  is  an  effective  use  of 
our  limited  resources  to  track  down 
employers  who  fail  to  pay  fees.  By 
defining  the  late  payment  of 
certification  fees  as  a  substantial 
violation  in  the  Final  Rule,  we  intend  to 
impress  upon  employers  that  the  timely 
payment  of  such  fees  is  their 
responsibility  which  we  expect  them  to 
fulfill  if  they  choose  to  participate  in  the 
H-2A  program. 

vi.  Failure  To  Pay  Wages 

The  NPRM  did  not  propose  changes 
to  this  requirement.  One  farm  worker 
advocacy  organization  commented  that 
the  Final  Rule  should  include  an 
explicit  statement  that  multiple  reports 
of  unpaid  wages  will  result  in 
debarment.  The  same  commenter  stated 
that  there  should  also  be  a  streamlined 
system  for  filing  wage  complaints  and 
immediate  investigations  upon 


receiving  the  complaints.  We  believe 
that  the  explicit  .statement  is 
unnecessary;  the  Final  Rule  includes  as 
grounds  for  debarment  the  failure  to  pay 
or  provide  the  required  wages  to  H-2A 
workers  or  workers  in  corresponding 
employment.  That  provision  would 
allow  the  Department  to  debar  an 
employer  if  the  employer  is  found  to 
have  failed  to  pay  the  required  wages, 
especially  if  it  failed  to  do  so  multiple 
times.  As  for  the  streamlined  system,  we 
believe  that  this  is  available  through  the 
Job  Service  Complaint  System. 

d.  Grounds  for  Debarring  Joint  Employer 
Associations 

Several  employer  associations 
commented  on  the  NPRM’s  expansion 
of  the  standard  for  debarment  of 
members  of  joint  employer  associations 
to  any  member  that  has  reason  to  know 
of  the  association’s  debarrable  violation. 
These  commenters  stated  that  the 
standard  is  too  expansive  and  unduly 
harsh,  and  that  the  2008  Final  Rule’s 
participation  or  knowledge  standard 
should  be  retained.  Some  commenters 
also  objected  that  the  Department  had 
not  provided  any  data  supporting  the 
need  for  this  change. 

The  Final  Rule  retains  the  language 
proposed  in  the  NPRM.  The 
Department’s  change  to  the  debarment 
standard  for  members  of  joint  employer 
associations  is  consistent  with  the 
statutory  language  in  8  U.S.C. 
1188{d)(3)(B)(l),  which  states  that  an 
individual  producer-member  of  a  joint 
employer  association  will  not  be 
debarred  if  the  association  commits  a 
substantial  violation  unless  the  member 
participated  in,  had  knowledge  of,  or 
reason  to  know  of  the  violation. 

e.  Debarment  of  Agents/Attorneys 

The  NPRM  proposed  to  authorize  the 
Department  to  debar  agents  and 
attorneys.  One  commenter  stated  th&t 
the  INA  only  gives  the  Department 
authority  to  debar  employers,  and 
therefore  the  Department  has  no 
authority  to  debar  agents  or  attorneys. 

As  explained  in  the  2008  Final  Rule’s 
preamble,  we  believe  that  acts 
committed  by  agents  and  attorneys  of 
employers  may  constitute  substantial 
violations  and,  accordingly,  that  agents 
and  attorneys  of  employers  should  be 
debarrable  parties. 

The  commenter’s  argument  that  the 
statute  does  not  give  the  Department  the 
power  to  debar  agents  or  attorneys 
seems  to  be  premised  on  the  argument 
that  by  naming  one  thing  in  the  statute. 
Congress  meant  to  exclude  all  others,  a 
legal  maxim  of  statutory  construction 
referred  to  as  expressio  unius  est 
exclusio  alterius.  However,  this  maxim 
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is  limited  in  application.  In  order  for  it 
to  apply,  the  necessary  implication  is 
that  Congress  considered  the  unnamed 
possibility  (such  as  debarring  agents  or 
attorneys)  and  meant  to  exclude  it,  as 
opposed  to  excluding  the  term 
inadvertently  or  simply  deciding  not  to 
address  it.  Barnhart  v.  Peabody  Coal 
Co.,  537  U.S.  149,  168  (2003)  (citing 
United  Dominion  Industries,  Inc.  v. 
United  States,  532  U.S.  822,  836  (2001)). 
The  application  of  the  maxim  can  also 
be  limited  where  the  exclusion  would 
result  in  inconsistency  or  injustice  or 
would  undermine  the  general  purpose 
of  the  statute.  See  Ford  v.  United  States, 
273  U.S.  593,  612  (1927),  and  Herman 
Sr  MacLean  v.  Huddleston,  459  U.S.  375, 
387  n.23  (1983). 

The  INA  makes  no  reference  to  the 
role  of  agents  or  attorneys  in  its  labor 
certification  provisions.  The 
involvement  of  two  parties  in  the  H-2A 
certification  process  is  strictly  a 
construct  of  the  regulations.  Therefore, 
it  would  be  difficult  to  believe  that 
Congress  actually  considered  acts 
committed  by  agents  and  attorneys, 
much  less  deliberately  excluded  them 
when  it  drafted  the  debarment 
provision.  Additionally,  if  the 
Department  were  not  able  to  debar 
agents  or  attorneys,  the  integrity  and 
effectiveness  of  the  H-2A  program 
potentially  would  be  at  risk,  which 
would  seem  to  undermine  the 
Department’s  ability  to  carry  out  its 
responsibilities  under  the  statute. 
Criminal  cases  under  other  immigration 
programs  are  strong  evidence  that  agents 
and  attorneys  can  commit  flagrant 
violations  of  the  INA,  sometimes 
without  the  knowledge  of  their  clients. 

Additionally,  the  Department  has 
inherent  authority  to  regulate  the 
conduct  of  attorneys  and  agents  who 
practice  before  it.  The  Department  has 
invoked  this  authority  to  debar  agents 
and  attorneys  under  the  PERM  and  H- 
IB  immigration  programs.  As  discussed 
in  the  preamble  to  the  PERM  fraud  rule, 
there  is  extensive  case  law  establishing 
that  Federal  agencies  have  the  authority 
to  determine  who  can  practice  and 
participate  in  administrative 
proceedings  before  them.  The  general 
authority  of  an  agency  to  prescribe  its 
own  rules  of  procedure  is  sufficient 
authority  for  an  agency  to  determine 
who  may  practice  and  participate  in 
administrative  proceedings  before  it, 
even  in  the  absence  of  an  express 
statutory  provision  authorizing  that 
agency  to  prescribe  the  qualifications  of 
those  individuals  or  entities.  Koden  v. 
United  States  Department  of  Justice,  546 
F.2d  228,  232^233  (7th  Cir.  1977)  (citing 
Goldsmith  v.  United  States  Board  of  Tax 
Appeals,  270  U.S.  117  (1926)).  See  also 


Schwebel  v.  Orrick,  153  F.  Supp.  701, 

704  (D.D.C.  1957)  (The  Securities  and 
Exchange  Commission  has  implied 
authority  under  its  general  statutory 
power  to  make  rules  and  regulations 
necessary  for  the  execution  of  its 
functions  to  establish  qualifications  for 
the  attorneys  practicing  before  it  and  to 
take  disciplinary  action  against 
attorneys  found  guilty  of  unethical  or 
improper  professional  conduct).  In 
addition,  an  agency  with  the  power  to 
determine  who  may  practice  before  it 
also  has  the  authority  to  debar  or 
discipline  such  individuals  foj 
unprofessional  conduct.  See  Koden,  564 
F.2d  at  233.  Further,  as  the  Department 
has  the  authority  to  prescribe 
regulations  for  the  performance  of  its 
business  (as  is  the  case  with  all 
executive  departments  under  5  U.S.C. 
301),  it  likewise  has  the  authority  to 
determine  who  may  practice  or 
participate  in  administrative 
proceedings  before  it  and  may  debar  or 
discipline  those  individuals  engaging  in 
unprofessional  conduct.  The 
Department  has  exercised  such 
authority  in  the  past  in  prescribing  the 
qualifications  and  procedures  for 
denying  the  appearance  of  attorneys  and 
other  representatives  before  the 
Department’s  Office  of  Administrative 
Law  Judges  under  29  CFR  18.34(g).  See 
also  Smiley  v.  Director,  Office  of 
Workers’  Compensation  Programs,  984 
F.2d  278,  283  (9th  Cir.  1993). 
Accordingly,  the  Department  has  the 
authority  to  debar  agents  and  attorneys. 
We  have  decided  to  assert  this  authority 
to  maintain  the  integrity  of  the  H-2A 
program  and  to  be  consistent  with  other 
immigration  programs. 

The  same  commenter  argued  that  the 
Department’s  assertion  of  its  authority 
to  debar  attorneys  will  have  severe 
implications  on  attorney-client 
privilege,  impairing  an  attorney’s  ability 
to  give  advice  about  these  regulations  to 
his  or  her  clients,  lest  a  client’s  question 
cause  the  attorney  to  know  or  have 
reason  to  know  about  a  client’s 
substantial  violation.  The  Department 
acknowledges  this  concern.  However,  as 
explained  in  the  preamble  to  the  2008 
Final  Rule,  the  Department  does  not 
intend  to  make  attorneys  (or  agents) 
strictly  liable  for  debarrable  offenses 
committed  by  their  employer  clients. 
The  Department  does  not  intend  to 
debar  attorneys  who  obtain  privileged 
information  during  the  course  of 
representation  regarding  their  client’s 
violations.  We  asserted  authority  to 
debar  attorneys,  like  the  authority  to 
debar  agents,  to  ensure  that  we  are  able 
to  address  substantial  violations 
committed  by  the  attorneys  or  agents 


themselves,  or  committed  in  concert 
with  the  employers.  The  Department  is 
not  seeking  to  debar  attorneys  who, 
while  working  to  assist  their  clients  in 
complying  with  the  H-2A  program, 
make  an  error.  Nor  are  we  seeking  to 
debar  attorneys  whose  clients  disregard 
their  legal  advice  and  commit 
substantial  violations;  the  appropriate 
party  to  be  debarred  in  that  situation 
would  be  the  employer-client.  However, 
the  Department  is  asserting  its  authority 
to  debar  attorneys  who  work  in 
collusion  with  their  employer-clients  to 
commit  substantial  violations. 

Therefore,  in  response  to  the  comments, 
we  have  modified  the  Final  Rule  to 
allow  for  the  debarment  of  attorneys 
only  if  the  OFLC  Administrator  finds 
that  the  attorney  has  participated  in  a 
substantial  violation. 

f.  Statute,  of  Limitations  for  Initiating 
Debarment  Proceedings 

The  NPRM  did  not  propose  any 
changes  to  the  statute  of  limitations  for 
debarment  proceedings.  One  commenter 
suggested  that  the  Department  change 
the  time  limitation  to  issue  a  Notice  of 
Debarment.  The  commenter  suggested 
that  rather  than  stating  the  notice  must 
be  issued  no  later  than  2  years  after  the 
occurrence  of  the  violation,  the 
regulations  should  require  a  Notice  of 
Debarment  be  issued  no  later  than  2 
years  from  the  time  the  debarring 
authority  learns  of  the  debarrable 
activities. 

However,  the  restriction  to  2  years  is 
mandated  by  the  INA.  Accordingly  it  is 
maintained  in  the  Final  Rule. 

g.  Debarment  Procedure 

i.  Concurrent  Authority  With  WHD 

The  NPRM  proposed  and  the  Final 
Rule  provides  WHD  the  authority  to 
debar  employers,  agents,  and  attorneys 
who  commit  substantial  violations,  in 
addition  to  OFLC’s  authority  to  debar.  A 
number  of  commenters  supported  this 
change  from  the  2008  Final  Rule, 
because  they  believe  that  it  will 
strengthen  and  improve  the  efficiency  of 
enforcement  of  the  H-2A  regulations. 
Conversely,  many  employer  associations 
opposed  concurrent  debarment 
authority,  predicting  inconsistencies  in 
the  two  agencies’  interpretation  of  the 
regulations.  These  comments  are 
discussed  in  the  sections  that  discuss 
the  debarment  authority  of  the  WHD. 

The  Final  Rule  states  that  the  OFLC 
and  the  WHD  will  coordinate  their 
activities  so  that  only  one  debarment 
proceeding  is  imposed  for  the  same 
substantial  violation.  The  Department 
notes  that  the  two  agencies  have  been 
concurrently  involved  in  debarment 
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proceedings  from  the  beginning  of  the 
H-2A  program,  with  WHD  performing 
the  investigations  and  OFLC  conducting 
the  actual  debarment  proceedings  on 
WHD’s  recommendations.  This 
experience  the  two  agencies  have  in 
coordinating  their  actions  will  help 
minimize  any  inconsistencies  that  may 
exist  between  the  agencies’ 
interpretations  of  the  program 
requirements.  Furthermore,  the  two 
agencies’  debarment  proceedings  are  the 
same,  which  is  intended  to  eliminate 
any  inconsistencies  between  the 
agencies’  interpretations.  Three  grounds 
for  debarment  are  listed  in 
§655.182(d)(2— 4)  that  are  not  present  in 
the  regulations  governing  WHD’s 
involvement  in  the  H-2A  program, 
because  these  grounds  concern  the 
processing  of  an  employer’s  Application 
for  H-2A  labor  certification,  which  is 
solely  within  the  jurisdiction  of  the 
OFLC.  The  Department  believes  that 
conferring  concurrent  debarment 
authority  on  both  agencies  will  improve 
the  quality  of  H-2A  enforcement  and 
increase  efficiency. 

ii.  Changes  to  the  Debarment  Procedure 
of  OFLC 

The  NPRM  proposed  to  extend 
concurrent  debarment  authority  to  the 
WHD,  and  made  changes  to  the  OFLC 
debarment  procedure  so  that  it  would 
parallel  the  debarment  procedure  of  the 
WHD.  This  included  eliminating  the 
step  wherein  the  OFLC  sends  the 
employer  a  Notice  of  Intent  to  Debar, 
and  eliminating  the  employer’s 
opportunity  to  submit  rebuttal  evidence 
to  the  OFLC  Administrator  upon 
receiving  that  Notice  of  Intent.  Instead, 
the  proposed  rule  gave  the  employer  an 
immediate  right  to  a  hearing  before  the 
ALJ,  and  then  the  right  to  request  review 
before  the  Administrative  Review  Board 
(ARB).  The  Final  Rule  adopts  many  of 
the  proposed  changes,  but  it  amends  the 
proposed  elimination  of  an  employer’s 
chance  to  submit  rebuttal  evidenced. 
The  Final  Rule  also  clarifies  that  the 
OFLC  Administrator  rather  than  the  CO 
will  exercise  debarment  authority,  and 
the  Final  Rule  makes  minor  changes 
relating  to  service  so  as  not  to  preclude, 
for  example,  electronic  service. 
Additionally,  the  Final  Rule  makes  a 
minor  change  to  the  provision  in 
§  655.182(f)(3)  of  the  NPRM  that  stated 
the  ALJ’s  decision  after  a  debarment 
hearing  will  be  provided  to  the 
employer,  OFLC  Administrator,  DHS, 
and  DOS  by  means  normally  assuring 
next-day  delivery.  The  Final  Rule  states 
that  the  ALJ’s  decision  will  be 
immediately  provided  to  the  parties  to 
the  debarment -hearing  by  means 
normally  assuring  next-day  delivery. 


This  change  was  made  so  the  language 
would  include  an  attorney  or  agent  if 
that  person  (rather  than  the  employer) 
was  the  party  subject  to  the  debarment 
hearing.  Additionally,  the  reference  to 
DHS  and  DOS  was  eliminated  here 
because  it  is  redundant;  §  655.182(g) 
states  that  final  debarment  decisions 
will  be  forwarded  to  DHS  promptly. 

Many  employer  associations  objected 
to  the  changes  proposed  to  the  OFLC 
debarment  procedures.  A  number  of 
commenters  objected  to  the  elimination 
of  debarred  parties’  opportunity  to 
submit  rebuttal  evidence  providing 
them  with  only  one  option  to  respond 
to  a  Notice  of  Debarment,  namely  to 
request  a  hearing  before  the  ALJ.  Many 
commenters  stated  that  this  would  deny 
the  parties  due  process. 

The  Department  considered  these 
comments  and  is  restoring  the  right  to 
submit  rebuttal  evidence.  The  Final 
Rule  adopts  a  hybrid  approach.  The 
procedure  for  a  debarment  proceeding 
that  is  initiated  by  WHD  will  still  follow 
the  procedure  as  proposed.  A  regulatory 
provision  for  submission  of  rebuttal 
evidence  by  an  employer  in  a  debarment 
proceeding  conducted  by  the  WHD  is 
unnecessary — a  WHD  debarment 
proceeding  will  be  predicated  on  a 
WHD  investigation  that  involves 
numerous  opportunities  for 
communication  between  the  WHD  and 
the  party  that  is  subject  to  the 
investigation.  However,  the  procedure 
for  a  debarment  proceeding  initiated  by 
the  OFLC  will  include  a  provision 
allowing  the  party  who  receives  a 
Notice  of  Debarment  to  choose  first  to 
submit  rebuttal  evidence  to  the  OFLC 
Administrator  before  requesting  a 
hearing  before  the  ALJ.  This  procedure 
for  OFLC  debarments  is  better  suited  to 
the  method  of  OFLC  investigations, 
which  consist  mainly  of  an  OFLC  audit 
and  written  exchanges  between  the 
OFLC  and  the  party  subject  to 
debarment.  This  procedure  for  OFLC 
debarment  is  also  more  closely  parallel 
to  the  OFLC  procedure  for  revocation. 
However,  the  OFLC  debarment 
procedure  will  still  parallel  WHD’s 
debarment  procedure  after  the 
potentially  debarred  party’s  opportunity 
to  submit  rebuttal  evidence,  including  a 
party’s  opportunity  to  request  a  hearing 
before  an  ALJ  and  then  on  appeal  to  the 
ARB.  This  procedure  will  ensure  that 
employers  have  ample  opportunity  to  be 
heard  during  debarment  proceedings 
initiated  by  the  OFLC  while  also 
maintaining  the  ARB  as  the  single 
highest  authority  for  all  debarments 
from  the  H-2A  program,  whether 
initiated  by  the  WHD  or  the  OFLC.  This 
will  ensure  consistency  in  the 


application  of  debarment  standards  by 
both  agencies. 

Other  employer  associations 
commented  that  there  should  also  be  a 
process  by  which  an  H-2A  employer 
can  appeal  a  Notice  of  Debarment.  The 
intended  meaning  of  this  comment  is 
unclear  since  there  is  provision  for  an 
appeal. 

Finally,  as  in  its  comments  regcuding 
the  revocation  section,  one  farm  worker 
advocacy  organization  proposed  that  the 
regulations  state  that  the  Department 
shall  commence  a  debarment 
investigation  if  it  receives  any 
information  provided  from  a  SWA,  an 
employee,  or  other  person  alleging 
activity  that  may  constitute  grounds  for 
debarment.  The  organization  also 
proposed  that  any  person  who  provided 
information  that  resulted  in  a  debarment 
be  provided  copies  of  the  notices  issued 
in  the  proceeding.  The  Final  Rule  does 
not  adopt  such  an  inflexible  system  for 
the  same  reasons  mentioned  under  the 
revocation  section — it  is  inefficient  and 
hinders  the  Department’s  discretion  in 
enforcing  its  regulations. 


The  NPRM  proposed  to  require  an 
employer  to  follow  special  requirements 
during  its  recruitment  process  if  the 
Department  believes  that  past  actions  on 
the  part  of  the  employer  (or  agent  or 
attorney)  may  have  had  and  may 
continue  to  have  a  chilling  or  otherwise 
negative  effect  on  the  recruitment, 
employment,  and  retention  of  U.S. 
workers  if  the  Department  determined 
that  the  employer  was  guilty  of  a  less 
than  substantial  violation  of  the  terms  of 
its  labor  certification.  It  also  proposed 
an  appeals  process  the  employer  may 
pursue  if  it  disagrees  with  the 
Department’s  determination.  The  Final 
Rulp  retains  this  provision  as  proposed. 

A  few  employer  associations  opposed 
this  section.  Generally,  they  stated  that 
the  provision  is  ill-defined,  costly,  and 
overly  harsh.  One  predicts  that  due  to 
the  Final  Rule’s  expansion  of  the 
definition  of  a  substantial  violation, 
virtually  every  employer  who  uses  the 
H-2A  program  will  be  subject  to  the 
special  procedures  referred  to  in  this 
section.  The  cpmmenters  also  stated  that 
the  provision  does  not  confer  sufficient 
due  process  to  contest  the  imposition  of 
these  special  procedures,  and  that  the 
Department  fails  to  cite  any  evidence 
showing  the  need  for  this  provision. 

This  provision  was  included  in  the 
H-2A  regulations  from  the  1987  Rule 
until  the  provision  was  removed,  with 
no  explanation,  by  the  2008  Final  Rule. 
The  Department  is  restoring  the 
provision  to  this  Final  Rule  because  it 


38.  Section  655.183  Less  Than 
Substantial  Violations 
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^  allows  added  flexibility  in  enforcing  the 
H-2A  regulations.  It  also  gives  the 
Department  a  mechanism  to  address 
employers’  less  severe  violations 
I  without  pursuing  the  more  serious 
remedies  of  revocation  or  debarment. 

]1  The  Department  believes  that  this  added 
jj  flexibility  will  suit  its  enforcement  goals  • 
while  acknowledging  employers’ 
concerns  about  the  harshness  of 
revocation  or  debarment. 

39.  Section  655.184  Applications 
Involving  Fraud  or  Willful 
Misrepresentation 

The  Department  proposed  a  process 
for  the  referral  of  applications  involving 
potential  fraud  or  misrepresentation  to 
the  DHS  and  the  Department’s  Office  of 
the  Inspector  General  for  investigation 
and  action.  The  Department  received  no 
comments  in  response  to  this  proposal; 
therefore,  the  Final  Rule  adopts  the 
language  of  the  NPRM. 

40.  Section  655.185  Job  Service 
Complaint  System;  Enforcement  of 
Work  Contracts 

The  NPRM  proposed  to  continue  the 
requirements  for  the  filing  of  complaints 
arising  under  this  subpart  through  the 
Job  Service  Complaint  System  and  the 
referral  of  complaints  alleging 
discrimination  against  eligible  U.S. 
workers  to  the  U.S.  Department  of 
Justice,  Civil  Rights  Division,  Office  of 
Special  Counsel  for  Unfair  Immigration 
-  Related  Employment  Practices.  These 
requirements  were  also  included  in  the 
2008  Final  Rule.  The  proposed  rule 
additionally  requires  the  SWA  to  refer 
complaints  alleging  fraud  or 
misrepresentation  to  the  attention  of  the 
CO  who  will  commence  the  audit 
process  to  determine  whether  the 
allegations  are  valid  and  warrant 
imposing  employer  sanctions  or 
penalties.  The  Department  is  retaining 
the  provision  as  proposed  in  the  NPRM. 

One  commenter  misunderstood  the 
proposed  requirement  for  complaint 
referral  to  the  CO  and  stated  that  the 
filing  with  the  CO  may  be  challenging 
for  migrant  and  seasonal  workers  who 
rely  on  the  SWA  to  prepare  and  file 
their  complaints.  Another  commenter 
who  opposed  this  requirement  asserted 
that  the  CO  does  not  have  the  ability  to 
determine  whether  or  not  a  complaint 
alleging  fraud  is  valid.  Two  employer 
organizations  also  opposed  the 
requirement,  contending  that  the  NPRM 
did  not  include  safeguards  to  prevent 
third  parties  from  abusing  the  system  to 
harass  employers.  Another  commenter 
proposed  that  the  Department 
implement  user-friendly  complaint 
procedures. 


An  association  of  growers  proposed 
that  the  Department  disallow 
anonymous  complaints  so  that 
eniployers  can  face  their  accusers.  This 
commenter  also  requested  that  the 
Department  limit  the  application  of  its 
integrity  measures  to  only  those  cases  in 
which  it  has  additional  corroborative 
evidence,  beyond  the  initial  Job  Service 
Complaint  System  complaint. 
Furthermore,  it  proposed  that  the 
Department  require  that  Job  Service 
Complaint  System  complaints  consist  of 
detailed  written  statements  signed 
under  penalty  of  perjury. 

Another  commenter  called  for 
improved  oversight  of  complaint 
processing  by  the  SWAs.  This 
commenter  also  proposed  a  change  to 
the  regulations  to  mandate  the  exchange 
of  certain  information  (such  as 
outcomes  of  investigation  or 
administrative  proceedings  conducted 
by  the  SWA  or  any  Federal  agency) 
between  the  WHD  and  the  OFLC  and 
the -Office  of  Special  Counsel  for  Unfair 
Immigration-Related  Employment 
Practices  at  DOJ  and  the  OFLC. 

The  Job  Service  Complaint  System  is 
part  of  the  State  agencies’  mandate 
under  the  Wagner-Peyser  Act.  See 
Wagner-Peyser  Act  of  1933,  as  amended, 
29  U.S.C.  49  et  seq.;  38  U.S.C.  chapters 
41  and  42;  5  U.S.C.  301  et  seq.;  20  CFR. 
658.410,  658.411  and  658.413  also 
issued  under  44  U.S.C.  3501  et  seq. 
These  regulations  apply  to  State 
agencies  and  require  them  to  establish 
and  administer  the  Job  Service 
Complaint  System  in  order  to  accept 
complaints  from  migrant  and  seasonal 
farm  workers.  This  enables  workers  who 
may  already  have  a  relationship  with 
the  SWA  as  a  result  of  referral  to  go  back 
to  the  SWA  for  assistance.  The  NPRM 
did  not  propose  to  amend  the 
regulations  governing  the  operation  of 
the  Job  Service  Complaint  System  found 
in  20  CFR  part  658,  subpart  E. 

Therefore,  the  Department  is  unable  to 
respond  to  the  many  suggestions 
discussed  above  that  would  require 
changes  to  these  regulations. 

The  Department  agrees  that  the  SWAs 
play  an  essential  role  in  accepting  and 
evaluating  complaints  from  workers. 

The  requirement  that  the  SWAs  refer 
certain  complaints  to  the  CO  is  intended 
to  bolster  program  integrity  by  ensuring 
that  the  Department  most  effectively 
directs  its  enforcement  resources  to  curb 
and  address  program  abuses.  In 
response  to  a  commenter’s  assertion  of 
potential  abuse  of  the  Job  Service 
Complaint  System  by  third  parties,  the 
Department  does  not  anticipate  that  the 
Job  Service  Complaint  System  will  be 
■  used  as  a  widespread  tool  to  harass 
employers.  Furthermore,  under  the 


Final  Rule,  the  COs  will  receive  any 
complaints  alleging  fraud  or 
misrepresentation  and  will  use  their 
longstanding  and  extensive 
programmatic  knowledge  and 
understanding  of  the  user  community  to 
distinguish  between  frivolous 
complaints  and  those  asserting  real  and 
supported  claims.  No  entity  will  be 
subject  to  penalties  or  sanctions  when 
the  CO  ascertains  that  the  employer  is 
in  compliance.  Finally,  closer 
cooperation  with  its  State  partners  in 
the  area  of  enforcement  will  enable  the 
Department  to  ensure  program  integrity 
and  increase  protections  for  both  U.S. 
and  foreign  workers  participating  in  the 
program. 

In  response  to  one  commenter’s 
suggestion  that  the  regulations  mandate 
information  sharing  between  different 
agencies,  the  Department  has 
determined  that  the  part  of  that 
suggestion  that  is  specific  to 
amendments  to  the  fob  Service 
Complaint  System  falls  outside  the 
scope  of  this  rulemaking  as  the  process 
of  the  system  is  regulated  by  20  CFR 
658.  However,  this  is  not  to  say  that 
information  is  not  shared  with  our  sister 
agency.  As  explained  further  above  and 
below,  the  Deparment  affirmatively 
shares  information  with  DHS  and  other 
agencies,  within  defined  limits,  to 
enable  those  agencies  to  take  action. 

Therefore,  the  Department  is  retaining 
this  provision  as  proposed. 

III.  Revisions  to  29  CFR  Part  501 

The  Final  Rule  amends  the 
Department’s  regulations  at  29  CFR  part 
501,  which  set  forth  the  responsibilities 
of  the  WHD  to  enforce  the  legal, 
contractual  and  regulatory  obligations  of 
employers  under  the  H-2A  program  so 
that  WHD  can  carry  out  its  statutory 
mandate  to  protect  temporary  H-2A 
workers  and  U.S.  workers.  These 
amendments  are  adopted  concurrent 
with  and  in  order  to  complement  the 
changes  ETA  is  making  in  its 
certification  procedures. 

Since  this  Final  Rule  makes  changes 
to  several  of  the  existing  regulations  in 
29  CFR  part  501,  we  have  included  the 
entire  text  of  the  final  regulations  and 
‘not  just  the  sections  which  have  been 
amended. 

a.  Subpart  A  General  Provisions 

1.  Sections  501.0  and  501.1 
Introduction  and  Purpose  and  Scope 

Consistent  with  its  statutory  mandate, 
the  Department  proposed  to  amend  its 
regulations  in'order  to  enhance  its 
enforcement  program  and  better  protect 
workers — including  U.S.  workers,  H-2A 
workers,  and/or  workers  employed  in 
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corresponding  employment — from 
adverse  effects  and  from  potential  abuse 
by  employers  who  fail  to  meet  the 
requirements  of  the  H-2A  program  or 
violate  its  provisions.  Modifications 
were  proposed  to  §§501.0  and  501.1  to 
more  clearly  outline  the  differing 
authority  and  responsibilities  of  ETA 
and  WHD,  to  identify  the  various  groups 
of  workers  who  are  entitled  to 
protections  under  the  program,  and  to 
state  the  effective  date  of  the  Final  Rule. 

The  Department  is  adopting  the 
provisions  as  proposed,  with 
clarifications  and  the  following  change: 
since  the  NPRM  was  issued,  the 
Department  has  eliminated  the 
Employment  Standards  Administration 
(ESA),  which  was  the  former  umbrella 
organization  of  the  WHD.  Therefore,  the 
Final  Rule  deletes  the  reference  to  ESA 
in  §  501.1(c). 

Many  commenters  representing 
workers,  farm  worker  advocacy 
organizations,  unions,  SWAs,  Congress, 
and  individuals  generally  supported  the 
proposed  changes  to  29  CFR  part  501, 
and  they  advocated  stronger 
enforcement  of  program  requirements 
across  the  board.  Several  of  these 
commenters  noted  the  long  history  of 
abuses  under  guest  farm  worker 
programs,  dating  back  to  the  Bracero 
program  of  the  1940’s.  They  noted  that 
these  workers  are  particularly 
vulnerable.  Since  their  work  visas  are 
tied  to  a  single  employer  they  are 
reluctant  to  complain  for  fear  of  losing 
their  jobs  and  being  deported,  and  they 
often  have  limited  English  skills  and 
limited  access  to  social  services  or  legal 
representation.  These  commenters 
welcomed  the  reversal  of  many  aspects 
of  the  2008  Final  Rule,  and  they 
endorsed  more  active  enforcement  by 
WHD. 

Most  commenters  representing 
employers  generally  opposed  the 
enhanced  enforcement  proposals.  Many 
employers  complained  that  the  proposal 
is  not  balanced,  since  it  reinstates  the 
labor  certification  requirements  of  the 
1987  Rule  yet  retains  the  elevated 
penalties  which  were  added  by  the  2008 
Final  Rule.  They  argued  that  the 
elevated  penalties  were  a  trade-off  for 
the  streamlined  attestation  procedures 
in  the  2008  Final  Rule,  suggesting  that 
one  cannot  be  retained  without  the 
other.  One  commenter  asserted  that  the 
NPRM  retains  the  most  burdensome 
and,  in  its  view,  punitive  provisions  of 
the  1987  Rule  and  2008  Final  Rule, 
while  adding  new  mid  onerous 
requirements.  A  commenter  asserted 
that  the  proposed  enforcement  changes 
exceed  the  Department’s  underlying 
statutoiy'  authority,  that  the  NPRM 
failed  to  include  any  citations  or  legal 


analysis  supporting  the  changes,  and 
that  the  Department  generally  ignored 
its  own  analysis  in  the  2008  Final  Rule. 

The  Department  disagrees.  The 
proposed  changes  are  clearly  authorized 
by  the  INA,  which  authorizes  the 
Secretary  to  deny  certifications  and  to 
take  such  other  actions,  including 
imposing  appropriate  penalties  and 
seeking  appropriate  injunctive  relief  and 
specific  performance  of  contractual 
obligations,  as  may  be  necessary  to 
ensure  compliance  with  the  terms  and 
conditions  of  employment.  The 
Department  believes  that  these 
enhanced  enforcement  regulations  are 
necessary  to  properly  carry  out  its 
statutory  obligations  to  protect  workers. 

Ae  explained  both  in  the  NPRM  and 
in  the  foregoing  preamble  sections,  the 
Department  has  now  determined  that 
the  2008  Final  Rule  did  not  effectively 
carry  out  the  Department’s  statutory 
mandate  to  protect  workers  and  failed  to 
allow  for  robust  and  meaningful 
enforcement  of  the  terms  of  the 
approved  job  orders  and  other 
regulatory  requirements.  While  most 
employers  of  temporary  H-2A  workers 
are  law-abiding,  some  are  not.  The 
Department  has  carefully  crafted  its 
enhanced  enforcement  tools  so  as  to 
continue  allowing  law-abiding 
employers  to  use  the  program  to  recruit 
U.S.  workers  and/or  guest  workers  to 
meet  their  seasonal  employment  needs. 
At  the  same  time,  it  seeks  to  target  those 
employers  who  fail  to  meet  their  legal 
obligations  to  recruit  and  hire  U.S. 
workers,  and/or  to  offer  required  wages 
and  benefits  to  workers.  We  believe  that 
the  Final  Rule  achieves  the  proper 
balance  between  meeting  the  seasonal 
labor  needs  of  farmers  and  protecting 
the  rights  of  farm  workers. 

2.  Section  501.2  Coordination  Between 
Federal  Agencies 

The  Depcirtment  also  proposed  to 
expand  §  501.2  to  allow  broader 
information  sharing  and  coordination 
between  agencies  both  within  and 
outside  of  DOL,  and  to  grant  WHD  and 
OFLC  express  authority  to  share 
information  for  enforcement  purposes 
and,  where  appropriate,  with  other 
agencies  such  as  DHS  and  DOS  which 
play  a  role  in  immigration  enforcement. 
In  addition,  because  the  Department 
proposed  that  ETA  and  WHD  have 
concurrent  debarment  authority,  the 
Department  also  proposed  to  limit  its 
enforcement  to  only  one  debarment 
proceeding  (by  either  OFLC  or  WHD, 
but  not  both)  resulting  from  a  single  set 
of  operative  facts,  and  proposed  that 
OFLC  and  the  WHD  would  coordinate 
their  activities  to  accomplish  this  result. 
It  also  proposed  that  copies  of  any  final 


debarment  decisions  be  forwarded  by 
DOL  to  DHS  so  that  it  can  take 
appropriate  action. 

No  comments  were  received  on  this 
proposed  section.  Therefore,  the 
Department  is  adopting  the  provision 
generally  as  proposed,  with  slight 
.wording  changes. 

3.  Section  501.3  Definitions 

As  in  the  2008  Final  Rule,  the  NPRM 
proposed  to  incorporate  the  definitions 
listed  in  20  CFR  part  655,  subpart  B  that 
pertain  to  29  CFR  part  501.  The 
discussion  of  changes  to  the  definitions 
can  be  found  in  the  preamble  for  20  CFR 
part  655,  subpart  B  above. . 

4.  Section  501.4  Discrimination 
Prohibited 

The  Department  proposed  to  move 
this  provision  from  §  501.3  to  §  501.4, 
and  to  add  a  reference  to  debarment  as 
a  potential  remedy  for  employers  or 
others  who  engage  in  prohibited 
discrimination,  along  with  other  minor 
editorial  changes.  The  Final  Rule  adopts 
the  provisions  as  proposed  without 
change. 

Worker  advocacy  organizations 
supported  the  proposal  requiring 
workers’  compensation  coverage  and  the 
submission  of  proof  of  coverage.  They 
also  requested  that  the  Final  Rule 
include  a  provision  making 
discrimination  against  workers  who  file 
a  workers’  compensation  claim  a 
violation  of  these  regulations.  This 
protection  is  already  provided.  The 
regulation  at  20  CFR  655.122(e),  like  the 
statutory  provision  it  implements, 
provides  a  right  to  workers’ 
compensation  coverage  under  State  law 
or,  where  the  employee  is  not  covered 
by  State  law,  private  insurance.  The 
right  to  workers’  compensation  coverage 
would  be  meaningless  if  it  did  not 
include  the  right  to  file  a  claim  under 
that  coverage  without  risking  retaliation. 
Accordingly,  the  right  to  file  a  claim  is 
provided  under  the  INA,  as  well  as 
these  regulations.  Section  501.4(a)(5) 
states  that  discrimination  against  any 
person  asserting  a  right  or  protection 
afforded  by  the  INA  or  these  regulations 
is  prohibited.  Therefore,  persons  filing 
workers’  compensation  claims  under  a 
workers’  compensation  policy  mandated 
by  the  statute  are  protected  from 
discrimination.  In  addition,  as  a 
condition  of  H-2A  certification, 
employers  must  agree  to  comply  with 
Federal,  State  and  local  laws  and 
regulations  during  the  period  of 
employment.  Where  State  laws  prohibit 
discrimination  against  employees 
making  workers’  compensation  claims,  a 
violation  of  those  laws  would  also  be  a 
violation  of  these  regulations. 
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5.  Section  501.5  Waiver  of  Rights 
Prohibited 

The  Department  proposed  to 
renumber  §  501.5  (Waiver  of  rights 
prohibited),  which  was  previously 
§  501.4,  and  to  expand  the  provision  to 
cover  U.S.  workers  who  were 
improperly  rejected  for  employment  or 
improperly  laid  off  or  displaced.  The 
Final  Rule  adopts  the  proposed 
amendment. 

A  legal  services  organization 
suggested  expanding  this  provision  to 
also  prohibit  waivers  of  the  FLSA, 
applicable  State  employment  laws,  and 
State  employee  housing  laws.  The 
Department  notes  that  the  FLSA  may 
not  be  waived  and  that  State  laws  may 
or  may  not  be  waivable.  The  regulations 
require  employers  to  certify  their 
compliance  with  all  applicable  State 
and  local  laws  and  regulations, 
including  health  and  safety  laws. 
Therefore,  the  Department  does  not 
believe  that  such  additional  references 
need  to  be  included  in  the  no-waiver 
provision. 

6.  Section  501.6  Investigation 
Authority  of  the  Secretary 

The  Department  proposed  to 
renumber,  substantially  shorten  and 
revise  this  section  to  clarify  and  to 
eliminate  duplicafion.  The  Department 
is  adopting  the  provisions  as  proposed 
without  change. 

Employee  advocacy  groups 
commented  that  this  provision  should 
be  expanded  to  require  WHD  to  notify 
workers  (in  their  language),  as  well  as 
advocates  and  local  agencies  whenever 
WHD  conducts  an  investigation,  and 
that  it  notify  workers  and  others  of  the 
outcome  of  investigations.  As  a  matter 
of  enforcement  policy,  WHD  already 
notifies  complainants  of  the  status  of 
their  complaint(s),  and  makes  every 
effort  to  do  so  in  languages  , 
understandable  to  the  worker.  Notifying 
all  employees,  advocates  and  local 
agencies  in  every  case  is  impracticable. 
However,  WHD  is  committed  to  doing 
outreach  to  advocates,  workers,  and 
affected  communities,  and  intends  to 
work  more  closely  with  interested 
parties  in  appropriate  cases. 

7.  Section  501.7  Cooperation  With 
Federal  Officials 


8.  Section  501.8  Accuracy  of 
Information,  Statements,  Data 

The  NPRM  also  proposed  to.  renumber 
§  501.8,  which  was  previously  §  501.7, 
but  did  not  otherwise  change  the 
provision.  No  comments  were  received 
addressing  this  section.  Therefore,  the 
Final  Rule  adopts  the  changes  as 
proposed. 

9.  Section  501.9  Surety  Bond 

In  order  to  assure  compliance  with 
the  H-2A  labor  provisions  and  to  ensure 
the  safety  and  economic  security  of 
covered  employees  of  H-2ALCs  under 
the  H-2A  program,  the  NPRM  proposed 
to  continue  the  requirement  that 
H-2ALCs  obtain  and  maintain  a  surety 
bond  based  on  the  number  of  workers  to 
be  employed  under  the  labor 
certification,  throughout  the  period  it  is 
in  effect,  including  any  extensions.  The 
proposed  rule  also  retained  the 
provision  that  enables  the  WHD  to 
require,  after  notice  and  the  opportunity 
for  a  hearing,  that  an  H-2ALC  obtain  a 
surety  bond  with  a  face  amount  greater 
than  the  amounts  specified  in  the 
proposed  regulation.  The  Department 
also  proposed  to  enhance  the  level  of 
protection  for  workers  by  introducing 
new  bond  amount  tiers  that  are  more 
closely  and  appropriately  tied  to  the 
number  of  job  opportunities  for  which 
certification  is  sought.  The  Final  Rule 
adopts  the  NPRM  with  one  change  and 
minor  clarifying  edits.  The  Final  Ride 
requires  H-2ALCs  to  provide  the 
original  surety  bond  with  their 
application,  rather  than  just  a  copy. 

In  the  2008  Final  Rule,  surety  bond 
amounts  were  set  at  $5,000  for  H-2ALCs 
seeking  certification  to  employ  fewer 
than  25  employees,  $10,000  for  those 
seeking  certification  to  employ  25  to  49 
employees,  and  $20,000  for  H-^ALCs 
wanting  to  hire  50  or  more  employees. 
However,  assuming  that  an  H-2ALC 
with  50  employees  pays  approximately 
the  same  for  a  $20,000  bond  as  an 
H-2ALC  with  300  employees,  the  2008 
Final  Rule  framework 
disproportionately  advantages  larger 
H-2ALCs  while  providing  diminishing 
levels  of  protection  for  the  employees  of 
such  contractors. 

Under  the  proposed  rule,  the  first  two 
bond  amount  tiers  remained  unchanged 
($5,000  for  H-2ALCs  who  apply  for 
certification  to  employ  fewer  than  25 
employees  and  $10,000  for  those 
H-2ALCS  who  are  applying  for 
certification  to  employ  25  to  49 
workers).  The  NPRM  proposed  tor 
require  H-2ALCs  seeking  certification  to 
employ  from  50  to  74  workers  to  obtain 
a  bond  of  $20,000.  In  addition,  we 
proposed  to  require  H-2ALCs  seeking 


The  NPRM  proposed  to  require 
cooperation  with  any  Federal  official 
investigating,  inspecting,  or  enforcing 
compliance  with  the  statute  or 
regulations.  No  comments  were  received 
addressing  this  section.  Therefore,  the 
Final  Rule  adopts  the  provision  as 
proposed. 


certification  to  employ  from  75  to  99 
workers  to  obtain  a  surety  bond  of 
$50,000,  and  those  seeking  certification 
to  employ  100  or  more  workers  to  obtain 
a  bond  of  $75,000. 

In  the  proposed  rule,  the  Department 
specifically  requested  comments 
addressing  the  implications  for 
H-2ALCs  who  may  be  subject  to  this 
requirement.  A  number  of  commenters 
opposed  the  adoption  of  the  proposed 
surety  bond  requirements  as  being  too 
costly  and  indicated  these  increased 
costs  will  discourage  participation  in 
the  H-2A  program  while  not 
significantly  improving  worker 
protections. 

A  number  of  commenters  supported 
the  surety  bond  requirements.  However, 
these  commenters  also  expressed  the 
view  that  the  proposed  requirements  do 
not  go  far  enough  to  protect  covered 
farm  workers,  and  they  offered 
suggestions  to  further  strengthen  the 
requirements.  These  suggestions  fall 
into  three  general  categories;  (a)  either 
increase  the  face  amount  of  the  required 
bond  to  $1,000  per  worker  or  index  the 
amount  of  the  bond  to  a  percentage  of 
the  value  of  the  offered  contract;  (b) 
require  that  the  bond  be  payable  to  both 
the  DOL  and  the  affected  workers;  and 
(c)  in  lieu  of  a  surety  bond,  allow 
H-2ALCS  and  the  fixed-site  employers 
to  enter  into  a  written  contract  in  which 
the  fixed-site  employer  agrees  to  be 
responsible  for  compliance  with  respect 
to  the  H-2ALC’s  employees  as  if  the 
employees  were  jointly  employed  by 
both  an  H-2ALC  and  the  fixed-site 
employer. 

Only  those  H-2A  program  applicants 
who  meet  the  definition  of  an  H-2ALC 
will  be  required  to  obtain  a  surety  bond. 
The  Department  is  not  aware  that  any 
H-2ALC  has  been  unable  to  obtain  a 
surety  bond  as  required  under  the  2008 
Final  Rule  because  it  was  too  costly. 

The  Department’s  enforcement 
experience  has  found  that  agricultural 
labor  contractors  are  more  often  in 
violation  of  applicable  labor  standards 
than  fixed-site  employers.  They  are  also 
less  likely  to  meet  their  obligations  to 
their  workers  than  fixed-site  employers. 
Regarding  the  comment  that  the 
Department  does  not  have  the  authority 
to  institute  a  surety  bond  requirement, 
the  Department  notes  that  8  U.S.C.  1188 
gives  the  Secretary  the  authority  to  take 
such  actions  as  may  be  necessary  to 
assure  employer  compliance  with  the 
terms  and  conditions  of  employment. 
Requiring  a  bond  of  H-2ALCs  is  within 
the  scope  of  that  authority  to  better 
ensure  compliance  with  H-2A 
obligations  and  to  protect  the  safety  and 
security  of  covered  workers  employed 
by  H-2ALCs.  The  Department  believes 


6942 


Federal  Register/ V^ol.  75,  No.  29 /Friday,  February  12,  2010 /Rules  and  Regulations 


that  the  increa-sed  bond  amounts  are 
appropriate  and  will  better  allow'  the 
Department  to  ensure  that  adequate 
funds  are  available  to  remedy  violations 
that  result  in  lost  wages  for  workers. 

The  Department  has  also  determined 
to  retain  the  surety  bond  levels  as 
proposed  in  the  NPRM.  With  regard  to 
the  suggestions  that  the  bond  amount  be 
set  at  $1,000  per  worker,  we  do  not 
believe  this  to  be  necessary  as  the 
proposal  gives  the  WHD  Administrator 
the  authority  to  adjust  the  amounts  on 
an  individual  basis,  as  may  be 
warranted  in  the  future.  For  the 
alternative  suggestion  that  the  amount 
be  indexed  to  a  percentage  of  the  value 
of  the  offered  contract,  it  is  unclear  how 
bond  underwriters  would  be  able  to 
accomplish  this. 

Other  commenters  suggested  a  further 
amendment  to  the  language  to  make  the 
bonds  payable  to  both  the  Administrator 
of  the  Wage  and  Hour  Division  and  to 
affected  employees  of  the  H-»2ALCs.  The 
suggestions  did  not  state  how  to 
implement  such  a  change  since  the 
bond  needs  to  be  secured  and  provided 
as  part  of  the  Application  approval 
process.  Moreover,  the  Department 
believes  that  it  is  most  appropriate  for 
the  Administrator  to  be  the  party  named 
in  the  bond  because  the  Administrator 
is  responsible  for  the  enforcement  of  the 
terms  and  conditions  of  the  labor 
certification  and  will  act  on  behalf  of  all 
employees  if  a  violation  is  found. 
Therefore,  the  Department  has 
determined  to  retain  the  requirement 
that  the  bond  be  payable  to  the 
Administrator  of  the  Wage  and  Hour 
Division  as  proposed. 

Certain  commenters  suggested  that 
the  Department  adopt,  as  an  alternative 
to  the  requirement  to  obtain  a  bond,  a 
provision  that  allows  an  H-2ALC  to 
forgo  obtaining  a  bond  if  the  fixed-site 
employer  to  whom  an  H-2ALC 
furnishes  workers  contractually 
obligates  itself  (in  writing)  to  be  jointly 
responsible  as  a  joint  employer  with  an 
H-2ALC  for  compliance  with  all  of  the 
provisions  of  the  job  offer/contract.  To 
adopt  such  a  provision  would 
necessitate  that  an  H-2ALC  enter  into  a 
separate  contractual  agreement  with 
each  and  every  fixed-site  employer  to 
whom  he  or  she  intends  to  furnish 
workers  throughout  the  period  for 
which  certification  is  sought;  it  is 
unclear  if  this  is  feasible  and,  further,  it 
would  require  that  each  such 
contractual  agreement  be  scrutinized  for 
legal  sufficiency  prior  to  certification, 
which  would  impact  the  finite  resources 
available  for  processing  applications. 
Therefore,  the  Department  has  not 
adopted  this  suggestion. 


No  comments  were  received  on  the 
proposal  to  change  the  requirement  that 
H-2ALCs  provide  written  notice  to  the 
WHD  Administrator  of  cancellation  or 
termination  of  the  surety  bonds  from  a 
30-day  to  a  45-day  notice  period,  and 
that  the  bond  must  remain  in  effect  for 
at  least  2  years  after  the  expiration  of  the 
labor  certification  (unless  the  WHD  has 
commenced  an  enforcement  proceeding, 
in  which  case  the  bond  must  remain  in 
effect  until  the  conclusion  of  the 
proceeding  and  any  appeals).  Therefore, 
the  Department  adopts  the  proposal  in 
the  NPRM. 

Finally,  the  proposed  rule  required 
that  documentation  from  the  issuer 
must  be  provided  with  the  Application 
identifying  the  name,  address,  phone 
number,  and  contact  person  for  the 
surety,  and  providing  the  amount  of  the 
bond  (as  calculated  in  this  section),  date 
of  its  issuance  and  expiration  and  any 
identifying  designation  used  by  the 
surety  for  the  bond.  In  the  Final  Rule, 
the  Department  is  requiring  that  the 
original  of  the  bond  be  submitted  with 
the  Application.  The  Department 
believes  this  change  will  not  present 
any  additional  costs  for  applicants  since 
such  applicants  are  already  required  to 
provide  fundamental  information  from 
the  bond  which  most  applicants 
accomplish  by  providing  a  copy  of  the 
bond.  The  requirement  to  provide  the 
original  bond  is  intended  to  ensure  that 
the  Department  has  legal  recourse  to 
make  a  claim  to  the  surety  against4he 
bond  following  a  final  order  finding 
violations. 

10.  Section  501.15  Enforcement 

The  Department  proposed  no  changes 
and  received  no  comment  on  this 
section.  The  Department  is  adopting 
these  provisions  as  proposed  without 
change. 

11.  Section  501.16  Sanctions  and 
Remedies — General 

The  Department  proposed  to  provide 
WHD  with  express  authority  to  pursue 
reinstatement  and  make  whole  relief  in 
addition  to  back  wages  in  cases  of 
discrimination,  or  in  cases  in  which 
U.S.  workers  have  been  improperly 
rejected,  laid  off,  or  displaced.  As 
explained  in  the  proposal,  this  was 
intended  to  clarify  WHD’s  authority  to 
pursue  recovery  of  improper 
deductions,  such  as  recruiter  fees  or 
other  costs  improperly  deducted  or  paid 
in  violation  of  the  required  assurances 
’under  the  Application,  which  forbid 
such  deductions  and  payments.  The 
Final  Rule  adopts  the  provisions  as 
proposed. 

Many  commenters  representing  farm 
workers,  farm  worker  advocacy 


organizations,  unions,  SWA,  Congress, 
and  individuals  generally  endorsed  the 
enhanced  enforcement  provisions. 
Employee  advocacy  groups  commented 
that  this  provision  should  be  expanded 
to  require  WHD  to  notify  workers  (in 
their  language)  and  invite  them  to 
participate  whenever  it  files  an 
administrative  proceeding,  and  serve 
them  with  notices  of  all  hearings, 
settlements,  decisions  and  orders  in 
each  case;  they  also  suggested 
improving  outreach  and  follow-up 
communications  with  State  and  County 
staff  after  complaints  are  filed. 

Many  other  commenters  representing 
employers,  recruiters  and  employer 
associations  complained  that  the 
proposed  enhanced  penalties  and 
remedies  would  punish  innocent 
employers  and  deter  them  from  using 
the  program.  Specific  comments  are 
addressed  below. 

Several  commenters  representing 
employers  expressed  concerns  about  the 
breadth  and  potential  severity  of  the 
proposed  new  remedies,  in  particular 
make  whole  relief,  which  they  feared 
could  potentially  include  compensatory 
damages  for  non-economic  injuries  such 
as  pain  and  suffering,  or  other  civil 
damages  of  the  type  available  in  Federal 
or  State  courts.  Another  commenter 
questioned  how  WHD  would  exercise 
its  new  authority,  asserting  that  the 
provisions  were  vague  and  would  leave 
employers  vulnerable  to  endless 
litigation  and  harassment  based  on  the 
flimsiest  of  allegations. 

These  concerns  are  unfounded.  The 
Department  intended  make  whole  relief 
to  be  limited  to  its  traditional  meaning, 
such  as,  reinstatement,  hiring, 
reimbursement  of  monies  illegally 
demanded  or  withheld,  or  the  provision 
of  specific  relief  such  as  the  cash  value 
of  insurance  benefits,  housing, 
transportation  or  subsistence  payments 
which  the  employer  was  required  to,  but 
failed  to  provide,  in  addition  to  the 
recovery  of  back  wages  where 
appropriate.  Nothing  in  the  regulations 
allows  for  the  recovery  of  pain  and 
suffering  or  other  civil  or  punitive 
damages  on  behalf  of  workers  in 
addition  to  actual  damages  and 
equitable  relief.  Moreover,  the 
Department  has  been  enforcing  H-2A 
regulations  for  many  years.  It  intends  to 
continue  to  use  its  traditional 
enforcement  discretion  to  review  cases 
based  on  their  facts,  and  tcwselect  for 
prosecution  only  those  which  an 
investigation  has  shown  the  case  to  be 
well-founded. 

Other  commenters  suggested  that, 
where  an  employer  has  restricted  its 
agents  by  contract  arrangement  from 
receiving  recruitment-  fees  or  kickbacks 
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from  workers,  yet  a  worker  complains 
that  he  or  she  was  forced  to  pay  a 
prohibited  fee,  the  employer  should  be 
shielded  from  liability.  The  Final  Rule 
requires  that  H-2A  employers 
contractually  prohibit  their  recruiters 
and  agents  from  seeking  or  receiving 
such  payments,  directly  or  indirectly. 

As  in  every  enforcement  case,  WHD  will 
examine  the  evidence  and  will  seek  to 
enforce  appropriate  remedies  against  the 
proper  parties.  Therefore,  if  an 
employer’s  recruiter  or  agent  has 
violated  this  provision,  but  the 
employer  can  show  that  it  had  a  bona 
fide  contractual  provision  preventing  or 
barring  the  violative  action  by  its  agent, 
the  employer  has  not  violated  the 
regulation. 

12.  Section  501.17  Concurrent  Actions 

The  Department  proposed  to  grant 
concurrent  debarment  authority  to 
OFLC  and  WHD,  while  recognizing  the 
differing  roles  and  responsibilities  of 
each  agency  under  the  program.  Under 
the  proposed  revisions,  debarment 
authority  for  violations  arising  out  of  the 
application  process  remained  with 
OFLC,  but  the  WHD  Administrator 
gained  debarment  authority  for  issues 
arising  from  WHD  investigations.  The 
proposal  also  included  safeguards 
requiring  coordination  between  the 
agencies  to  ensure  streamlined 
adjudications  and  that  an  employer 
would  not  face  two  debarment  ' 
proceedings  for  violations  arising  from 
the  same  facts.  The  Department  is 
adopting  the  provisions  as  proposed 
without  change. 

Several  employers  and  employer 
associations  disagreed  with  the 
Department’s  proposal  to  grant 
debarment  authority  to  WHD.  They 
noted  that  the  Department  had  rejected 
this  approach  in  the  2008  Final  Rule.  As 
in  2008,  they  expressed  concerns  about 
conflicting  regulatory  interpretations  by 
OFLC  and  WHD,  and  contended  that 
allowing  both  agencies  to  exercise 
debarment  authority  would  be 
inefficient  and  confusing,  and  result  in 
twice  as  much  bureaucracy  for 
employers. 

Worker  advocates  and  others  who 
commented  in  favor  of  the  proposed 
change  agreed  that  WHD  should  have 
the  power  to  debar  employers  who 
violate  program  requirements.  They 
cited  examples  where  unscrupulous 
FLCs  failed  to  provide  any  work,  failed 
to  pay  their  workers,  demanded 
kickbacks,  engaged  in  Ponzi  schemes, 
lied  to,  assaulted,  and  abused  workers, 
committed  fraud,  engaged  in  human 
trafficking,  and  even  pled  guilty  to 
criminal  conduct  (assaulting  a  worker 
for  filing  a  complaint  with  OSHA),  yet 


were  permitted  to  continue  operating  as 
H-2ALCs.  These  commenters  welcomed 
additional  enforcement  and  debarment 
authority  by  WHD. 

In  2008  the  Department  considered 
extending  debarment  authority  to  WHD, 
yet  decided  not  to  do  so,  fearing  that 
such  authority  could  result  in 
unnecessary  confusion.  However,  upon 
further  reflection,  the  Department  has 
concluded  that  this  fear  is  unfounded. 
Providing  WHD  with  the  ability  to  order 
debarment,  along  with  or  in  lieu  of  other 
remedies,  will  streamline  and  simplify 
the  administrative  process,  and 
eliminate  unnecessary  bureaucracy  by 
removing  extra  steps.  Under  the  2008 
Final  Rule,  WHD  conducts 
investigations  of  H-2A  employers,  and 
may  assess  back  wages,  civil  money 
penalties,  and  other  remedies,  which 
the  employer  has  the  right  to  challenge 
administratively.  However,  under  the 
2008  Final  Rule,  WHD  cannot  order 
debarment,  no  matter  how  egregious  the 
violations,  and  instead  must  take  the 
extra  step  of  recommending  that  OFLC 
issue  a  Notice  of  Debarment  based  on 
the  exact  same  facts,  which  then  has  to 
be  litigated  again.  Contrary  to  the 
commenters’  assertions,  allowing  WHD 
to  impose  debarment  along  with  the 
other  remedies  it  can  already  impose  in 
a  single  proceeding  will  simplify  and 
speed  up  this  duplicative  enforcement 
process,  and  result  in  less  bureaucracy 
for  employer-violators.  Instead, 
administrative  hearings  and  appeals  of 
back  wage  and  civil  money  penalties, 
which  the  WHD  already  handles,  will 
now  be  consolidated  with  challenges  to 
debarment  actions  based  on  the  same 
facts,  so  that  an  employer  need  only 
litigate  one  case  and  file  one  appeal 
rather  than  two.  This  means  that  both 
matters  can  be  resolved  more  _ 

expeditiously. 

Furthermore,  this  change  is  consistent 
with  recommendations  made  as  far  back 
as  1997  in  a  General  Accounting  Office 
(GAO)  report  to  Congress,  in  which 
GAO  proposed  that  WHD  be  given 
authority  to  suspend  employers  with 
serious  labor  standard  or  H-2A  contract 
violations.  See  U.S.  Gen.  Accounting 
Office:  “Report  to  Congressional 
Committees:  H-2A  Agricultural 
Guestworker  Program,  Changes  Could 
Improve  Services  to  Employers  and 
Better  Protect  Workers,”  68,  70  (1997). 
Moreover,  WHD  has  extensive 
debarment  experience  under  regulations 
iinplementing  other  programs,  such  as 
H-lB  and  the  Service  Contract  Act.  See, 
e.g.  29  CFR  5.12,  5.1 

Nevertheless,  the  Department  is 
sensitive  to  the  perception  of  some 
employers  that  OFLC  and  WHD  may 
interpret  certain  rules  differently,  and 


that  employers  should  not  be  faced  with 
double  jeopardy  for  a  single  violation. 
Therefore,  it  has  included  several 
safeguards  on  this  new  authority.  First, 
each  agency  must  coordinate  their 
activities  when  considering  debarment. 
Second,  the  proposal  also  expressly 
identifies  which  violations  will  be 
pursued  by  which  agency.  For  example, 
OFLC  will  continue  to  institute  its  own 
debarment  proceedings  regarding  issues 
that  arise  during  the  application  or 
recruitment  process,  or  from  an  OFLC 
audit,  while  WHD  may  order  debarment 
as  a  result  of  different  violations  which 
it  discovers  during  its  investigations. 
Third,  the  standards  for  debarment  to  be 
applied  by  both  OFLC  and  WHD  have 
been  revised  to  ensure  that  they  are 
identical  and  to  ensure  consistency  in 
application.  Finally,  the  Final  Rule  also 
provides  that  debarment  for  any 
violation  arising  out  of  the  same  facts 
will  be  addressed  only  by  a  single 
agency.  This  will  allow  for  more 
expeditious  proceedings  and  more 
efficient  enforcement,  without  any 
negative  impact  on  law-abiding 
employers. 

13.  Section  501.18  Representation  of 
the  Secretary 

The  NPRM  proposed  to  modify  this 
provision  to  conform  to  the  statute, 
which  provides  for  administrative 
appeals,  but  does  not  grant  the  Secretary 
independent  litigating  authority  in  civil 
litigation.  No  comments  were  received 
addressing  this  section.  Therefore,  the 
Final  Rule  adopts  the  changes  as 
proposed. 

14.  Section  501.19  Civil  Money 
Penalty  Assessment 

The  Department  proposed  to  amend 
this  section  in  several  ways.  It  proposed 
to  increase  the  maximum  civil  money 
penalty  (CMP)  amount  from  $1,000  to 
$1,500  for  each  violation  in  most  cases, 
noting  that  this  amount  had  not  been 
adjusted  since  1987.  It  proposed  to 
increase  the  penalty  amount  for  a  failure 
to  meet  a  condition  of  the  work  contract 
that  results  in  displacing  a  U.S.  worker 
to  up  to  $15,000,  and  added  a  new 
penalty  of  up  to  $15,000  for  improperly 
rejecting  a  U.S.  worker  who  has  made  • 
application  for  employment.  It  also 
proposed  to  increase  the  potential 
penalty  in  cases  where  a  violation  of  an 
applicable  housing  or  transportation 
safety  and  health  provision  of  the  work 
contract  causes  the  death  or  serious 
injury  of  any  worker  to  up  to  $50,000 
per  worker,  and  to  double  the  maximum 
penalty  to  up  to  $100,000  per  worker 
where  the  violation  of  safety  or  health 
provisions  causing  the  death  or  serious 
injury  was  repeated  or  willful;  it 


6944 


Federal  Register/ Vol.  75,  No.  29 /Friday,  February  12,  2010 /Rules  and  Regulations 


eliminated  the  separate  provision  in  the 
2008  Final  Rule  which  had  previously 
increased  the  maximum  penalty  to 
$100,000  in  cases  where  the  employer 
failed,  after  notification,  to  cure  a 
specific  violation.  The  Department  is 
adopting  the  provisions  as  proposed 
without  change,  with  the  exception  of 
moving  language  regarding  layoffs  from 
§  501.19(e)  to  20  CFR  655.13.5(g). 

Several  employer  associations  and 
employers  commented  that  the 
proposed  increases  in  the  penalty 
structure  are  too  severe,  are 
unsupported  by  data  or  by  examples  of 
violators,  and  seem  designed  to 
discourage  use  of  or  even  to  destroy  the 
program.  Overall,  most  of  these 
commenters  argued  that  the  proposed 
rules  are  the  worst  of  both  worlds  for 
program  users,  since  they  abandon  the 
simplified  attestation  model  of  the  2008 
Final  Rule,  but  retain  the  elevated 
penalties  contained  in  that  rule.  They 
contended  that  the  return  to  supervised 
recruitment  requirements  makes  the 
enhanced  penalties  unnecessary. 

Other  employer  associations 
expressed  concern  about  the  potential 
multiplier  effect  of  the  proposed 
penalties,  and  wondered  whether  a 
separate  penalty  could  be  assessed  for 
each  incorrect  paycheck,  resulting  in 
astronomical  penalties.  These 
commenters  also  questioned  the 
changes  to  the  repeat  violation 
definition,  worrying  that  multiple 
violations  in  one  incident  could  be 
deemed  repeat  violations,  even  where 
the  employer  has  promptly  corrected 
the  violations.  Other  commenters 
criticized  the  assessment  of  a  penalty  for 
unintentional  violations,  for  each 
violation  or  for  each  failure  to  pay  a 
worker,  which  they  characterized  as  a 
new  provision. 

Commenters  representing  workers 
applauded  the  proposal  to  increase  the 
proposed  penalties  and  enforcement  in 
general.  They  stated  that  abuse  of  H-2A 
workers  by  unscrupulous  employers  is 
rampant,  that  enforcement  has 
historically  been  very  weak,  and  that 
many  workers  do  not  complain  for  fear 
of  retaliation.  They  asserted  that  the 
lack  of  enforcement  and  the  occasional 
fines  or  sanctions  levied  by  WHD  in  the 
past  have  led  to  an  environment  where 
crew  leaders  and  employers  believe  that 
they  have  immunity  from  the  law,  and 
where  financial  gains  from  lawbreaking 
exceed  the  costs.  One  advocacy  group 
claimed  that  the  vast  majority  of  H-2A 
workers  in  the  U.S.  are  victims  of  wage 
theft  for  which  they  have  no  effective 
recourse.  These  groups  uniformly 
supported  more  consistent,  thorough 
and  timely  enforcement  to  serve  as  a 
deteirent  to  worker  abuse. 


The  Department  agrees  with  the 
commenters  who  assert  that  stronger 
penalties  are  necessary  to  adequately 
protect  workers.  Increasing  the 
proposed  penalties  for  violators  who 
disregard  their  obligations  will  provide 
the  Department  with  more  effective 
tools  to  discourage  potential  abuse  of 
the  program  and  will  have  little  if  any 
impact  on  law-abiding  employers.  Such 
penalties  are  intended  to  deter 
violations,  discrimination,  and 
interference  with  investigations,  and 
strengthen  worker  protections.  These 
penalties  will  be  especially  useful  to 
deter  repeat  violators,  who  have 
committed  violations  knowing  that 
many  H-2A  workers  are  unlikely  to  file 
complaints  or  seek  legal  assistance  to 
enforce  their  rights. 

The  increases  in  the  proposed 
penalties  for  violations  of  applicable 
safety  and  health  provisions,  especially 
those  which  cause  serious  injury  or 
death,  and  those  for  repeat  violations, 
are  intended  to  encourage  participants 
to  ensure  that  housing  and/or 
transportation  provided  to  their  workws 
meets  all  applicable  safety  and  health 
requirements,  and  that  housing  and/or 
vehicles  used  in  connection  with 
employment  do  not  place  workers  in 
danger.  The  higher  penalties  are 
consistent  with  the  increased  penalties 
recently  authorized  by  Congress  for 
child  labor  violations  which  cause  death 
or  serious  injury  to  a  worker  (see  the 
Genetic  Information  Nondiscrimination 
Act  Section  302  (2008),  codified  at  29 
U.S.C.  216(e)).  They  are  also  lower  than 
those  that  can  be  imposed  by  the  Mine 
Safety  and  Health  Administration  as  a 
result  of  the  MINER  Act  of  2006, 
codified  at  30  U.S.C.  820  (2006),  which 
increased  the  penalty  for  flagrant 
violations  up  to  $220,000,  and  the 
penalty  for  failure  to  notify  the  agency 
of  a  death  or  injury  to  up  to  $60,000.  See 
72  FR  13592,  Mar.  22,  2007.  The 
Department  believes  that  the  increases 
for  H-2A  violations  are  in  line  with 
these  other  recent  increases  in  penalties 
in  other  programs  administered  by  the 
Departn\ent. 

Contrary  to  the  assumptions  of  some 
commenters,  the  assessment  of  a 
particular  penalty  (or  of  an  enhanced 
penalty  for  a  repeat  or  willful  violation) 
is  not  mandatory,  but  guided  by 
consideration  of  the  seven  factors  listed 
in  paragraph  (b),  the  facts  of  each 
individual  case,  and  by  common  sense. 
For  example,  before  assessing  any 
penalty,  the  WHD  Administrator  must 
consider  the  type  of  violation,  its 
gravity,  the  number  of  workers  affected, 
and  several  mitigating  and/or 
aggravating  factors  including,  but  not 
limited  to,  the  explanation  offered  by 


the  employer  (if  any),  its  good  faith  or 
lack  thereof,  any  previous  history  of 
violations,  and  any  financial  loss,  gain 
or  injury  as  a  result  of  the  violation. 
These  safeguards  are  intended  to  ensure 
that  inadvertent  errors  and/or  minor 
violations  are  not  unfairly  penalized. 

Finally,  the  assessment  of  a  penalty 
for  each  violation  is  not  a  new 
provision,  but  has  been  included  in  the 
regulations  since  at  least  the  1987  Rule, 
including  the  2008  Final  Rule.  Compare 
52  FR  20531,  Jun.  1,  1987  and  73  FR 
77235,  Dec.  18,  2008.  Indeed,  in  the 
2008  Final  Rule  the  provision  was 
clarified  to  reflect  the  then-existing 
practice  that  a  CMP  could  be  assessed 
for  each  violation  committed  (with  each 
failure  to  pay  a  worker  properly  or  to 
honor  the  terms  or  conditions  of  a 
worker’s  employment  constituting  a 
separate  violation).  The  only  change 
made  by  the  Final  Rule  is  to  move  this 
explanatory  language  up  from 
§  501.19(c)  into  the  general  provision  at 
§  501.19(a).  However,  it  is  not  new,  and 
there  is  no  reason  to  fear  that  it  will  be 
applied  in  an  unfair  or  arbitrary  manner. 
The  provision  is  written  so  as  to  protect 
smaller  employers  and  first-time 
unintentional  violators  while 
appropriately  targeting  repeat  and 
willful  violators  and  those  who  abuse  or 
exploit  large  numbers  of  workers  with 
the  largest  penalties. 


An  employer  association  commented 
that  DOL  should  have  retained  the 
portion  of  the  2008  Final  Rule  preamble 
warning  workers  that  they  are  not 
permitted  to  aid  or  abet  trespassing  on 
an  employer’s  private  property, 
although  consulting  with  legal  aid 
lawyers  and  other  representatives  is 
protected  activity  under  20  CFR 
655.105(k)(4).  DOL  believes  that  such 
language  is  not  necessary.  Trespassing  is 
a  matter  of  state  law,  and  is  not  enforced 
by  the  WHD. 

16.  Section  501.20  Debarment  and 
Revocation 

The  Department  proposed  this  section 
to  grant  concurrent  debarment  authority 
to  WHD.  Under  the  proposal,  OFLC 
would  retain  the  authority  to  debar  an 
employer  based  on  violations  occurring 
during  the  application,  recruitment  and 
certification  process,  while  WHD  would 
gain  new  authority  to  debar  employers, 
agents  or  attorneys  based  on  evidence 
discovered  during  WHD  investigations. 
The  proposal  noted  that  the  two 
agencies  would  apply  identical 
standards,  and  would  coordinate  their 
activities  in  this  area.  It  also  proposed 
conforming  changes  to  other  sections  to 


15.  Other  Comments  Pertaining  to 
Enforcement  and  Sanctions 
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reflect  this  new  debarment  authority, 
with  minor  clarifying  changes. 

The  Department  received  many 
comments  regarding  these  standards. 
These  comments  and  the  Department’s 
responses  are  explained  above  in  the 
section  of  this  preamble  discussing 
OFLC’s  debarment  authority.  In 
addition,  the  reference  to  res  judicata  in 
this  provision  has  been  deleted  because 
the  Department  believed  it  was 
unnecessary.  Otherwise,  the  Department 
retains  the  WHD  debarment  authority  as 
proposed. 

17.  Section  501.21  Failure  To 
Cooperate  With  Investigations 

The  NPRM  proposed  to  expand  this 
section  to  include  remedies  for  failure  to 
cooperate  with  a  WHD  investigation, 
and  to  add  debarment  to  the  list  of 
potential  remedies  for  such  failure.  No 
comments  were  received  addressing  this 
section.  Therefore,  the  Final  Rule  adopts 
the  changes  as  proposed. 

lb.  Section  501.22  Civil  Money 
Penalties — payment  and  collection 

No  comments  were  received  on  this 
provision,  however;  the  Final  Rule 
contains  several  clarifying  edits. 

19.  Sections  501.30-501.47 

The  NPRM  proposed  few  changes  to 
the  administrative  proceedings  set  forth 
in  §§  501.30-.47  of  the  2008  Final  Rule. 
Because  the  NPRM  proposed  to 
authorize  the  WHD  to  pursue  debarment 
proceedings,  the  NPRM  added 
references  to  debarment  in  §§501.30, 
501.31,  501.32(a),  and  501.41(d).  These 
sections  of  the  proposal  also  specified 
that  these  procedures  will  govern  any 
hearing  on  an  increase  in  the  amount  of 
a  surety  bond.  They  also  replaced  the 
term  unpaid  wages  with  the  term 
monetary  relief  to  reflect  the  fact  that 
WHD  may  seek  to  recover  other  types  of 
relief,  such  as  if  an  employer  fails  to 
provide  housing  or  meet  the  three- 
fourths  guarantee. 

The  Department  proposed  to  modify 
§  501.33  to  permit  hearing  requests  to  be 
filed  by  overnight  delivery,  as  well  as  by 
certified  mail,  and  to  reiterate  that 
surety  bonds  must  remain  in  force 
throughout  any  stay  pending  appeal. 

The  Department  also  proposed  to  add  a 
new  §  501.34(b),  in  order  to  conform  H- 
2A  procedures  to  those  used  in  the  H- 
IB  program.  The  new  provision 
provides  discretion  to  an  ALJ  to  ensure 
the  production  of  relevant  and  probative 
evidence  while  excluding  evidence  that 
is  immaterial,  irrelevant  or  unduly 
repetitive  without  resort  to  the  formal 
strictures  of  the  Federal  Rules  of 
Evidence.  Other  than  very  miftor 
editorial  changes  or  corrections  of 


typographical  errors,  the  NPRM 
proposed  no  other  changes  to  §§  501.30- 
501.47.  The  Final  Rule  adopts  the 
provisions  as  proposed,  with  minor 
changes  relating  to  service  so  as  not  to 
preclude,  for  example,  electronic 
service. 

As  noted  above,  several  commenters 
representing  employers  generally 
objected  to  the  breadth  of  the  proposed 
new  remedies,  seeking  reassurance  that 
the  Department  would  not  seek 
compensatory  damages  for  non¬ 
economic  injuries  such  as  pain  and 
suffering,  or  other  civil  damages  of  the 
type  available  in  Federal  or  State  courts. 
These  concerns  are  unfounded.  The 
Department  intended  that  the  term 
monetary  relief  as  used  in  this  section 
be  limited  to  its  traditional  meaning:  for 
example,  reimbursement  of  monies 
illegally  demanded  or  withheld,  or 
reimbursement  of  the  cash  value  of 
insurance  benefits,  housing, 
transportation,  subsistence  or  other 
payments  which  the  employer  was 
required  to  provide  (but  failed  to  do  so), 
in  addition  to  the  recovery  of  back 
wages  where  appropriate.  Nothing  in 
the  regulations  allows  for  the  recovery 
of  pain  and  suffering  or  other  civil  or 
punitive  damages  for  individual 
workers  in  addition  to  actual  damages 
and  equitable  relief. 

IV.  Administrative  Information 

A.  Executive  Order  12866 

Under  Executive  Order  (E.O.)  12866, 
the  Department  must  determine  whether 
a  regulatory  action  is  significant  and 
therefore  subject  to  the  requirements  of 
the  E.O.  and  to  review  by  the  Office  of 
Management  and  Budget  (OMB). 

Section  3(f)  of  the  E.O.  defines  an 
economically  significant  regulatory 
action  as  an  action  that  is  likely  to  result 
in  a  rule  that:  (1)  Has  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially  affects 
a  sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  economically  significant); 
(2)  creates  serious  inconsistency  or 
otherwise  interferes  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  alters  the  budgetary  impacts 
of  entitlement  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raises  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  E.O. 

The  Department  has  determined  that 
this  Final  Rule  is  significant,  but  not  an 
economically  significant  regulatory 
action  under  sec.  3(f)(1)  of  E.O.  12866. 


The  timeframes  and  procedures  for 
fixed-site  agricultural  employers,  H- 
2ALCs,  or  associations  of  agricultural 
producer-members  to  file  a  job  offer  and 
application,  prepare  supporting 
documentation,  and  satisfy  the  required 
assurances  and  obligations  under  the  H- 
2A  visa  category  under  this  regulation 
are  substantially  similar  to  those  under 
the  2008  Final  Rule  and  would  not  have 
an  annual  economic,  impact  of  $100 
million  or  more.  This  regulation  would 
not  adversely  affect  the  economy  or  any 
sector  thereof,  productivity, 
competition,  jobs,  the  environment,  or 
public  health  or  safety  in  a  material 
way.  In  fact,  this  Final  Rule  is  intended 
to  provide  agricultural  employers  with 
clear  and  consistent  guidance  on  the 
requirements  for  participation  in  the  H- 
2A  temporary  agricultural  worker 
program.  The  Department,  however,  has 
determined  that  this  Final  Rule  is  a 
significant  regulatory  action  under  sec. 
3(f)(4)  of  the  E.O.  and,  accordingly, 

OMB  has  reviewed  this  Final  Rule. 

1.  Need  for  Regulation 

The  Department  has  significant 
concerns  with  the  2008  Final  Rule  that 
necessitate  new  rulemaking.  First,  the 
Department  has  determined  that  there 
were  insufficient  worker  protections  in 
the  attestation-based  model  of  the  2008 
Final  Rule  in  which  employers  do  not 
actually  demonstrate  that  they  have 
performed  an  adequate  test  of  the  U.S. 
labor  market.  It  has  come  to  the 
Department’s  attention  that  some 
employers,  due  to  a  lack  of 
understanding  or  for  other  reasons,  were 
attesting  to  compliance  with  program 
obligations  with  which  they  had  not 
complied.  The  Department  is 
accordingly  concerned  about  the  use  of 
attestations  to  demonstrate  program 
compliance. 

The  Department  is  amending  its 
regulations  through  the  changes 
discussed  in  the  sections  below  with  the 
primary  purpose  of  adequately 
protecting  U.S.  and  foreign  H-2A 
workers.  The  Department  took  into 
account  both  the  regulations 
promulgated  in  1987,  as  well  as  the 
substantive  re-working  of  the 
regulations  in  the  2008  Final  Rule  to 
arrive  at  a  Final  Rule  that  balances  the 
worker  protections  of  the  1987  Rule  and 
the  program  integrity  measures  of  the 
2008  Final  Rule. 

Much  of  the  2008  Final  Rule  has  been 
retained  in  format,  as  it  presents  an 
understandable  regulatory  roadmap;  it 
has  been  used  when  its  provisions  do 
not  conflict  with  the  policies  in  this 
Final  Rule.  To  the  extent  the  2008  Final 
Rule  presents  a  conflict  with  the 
policies  underpinning  this  Final  Rule,  it 
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has  been  rewritten  or  the  provisions  of 
the  1987  Rule  have  been  adopted.  To 
the  extent  the  1987  Rule  advances  the 
p"olicies  underlying  this  Final  Rule, 
those  provisions  have  been  retained. 
These  changes  are  pointed  out  above. 

2.  Alternatives 

The  Department  has  considered  three 
alternatives:  (1)  to  make  the  policy 
changes  contained  in  this  Final  Rule;  (2) 
to  take  no  action,  that  is,  to  leave  the 
2008  Final  Rule  intact;  and  (3)  to  revert 
to  the  1987  Rule.  The  Department 
believes  that  the  first  alternative — the 
policies  contained  in  this  Final  Rule — 
represents  retention  of  the  best  features 
of  both  the  1987  Rule  and  2008  Final 
Rule.  The  Department  has  chosen  not  to 
retain  the  2008  Final  Rule  for  the 
reasons  mentioned  above.  It  has  also 
rejected  reversion  to  the  1987  Rule  as 
inefficient  and  ineffective,  given  societal 
and  economic  changes  that  have 
occurred  since  its  promulgation. 

3.  Economic  Analysis 

The  economic  analysis  presented 
below  covers  the  following  industry 
sectors;  Crop  production;  animal 
production;  activities  for  agriculture; 
logging;  and  fishing,  hunting,  and 
trapping.  Many  commenters  indicated 
that  because  of  their  uniqueness, 
reforestation  and  pine  straw  activities 
should  not  be  added  to  the  H— 2A 
Program.  The  Department  has  agreed 
with  these  concerns  and  is  not 
including  these  activities  in  this  Final 
Rule.  Reforestation  and  pine  straw 
activities  remain  a  part  of  the  H-2B 
Program. 

In  2007,  there  were  over  2.2  million 
farms,  of  which  78  percent  had  annual 
sales  of  less  than  $50,000,  17  percent 
had  annual  sales  of  $50,000  to  $499,999, 
and  the  remaining  5  percent  had  annual 
sales  in  excess  of  $500,000.13 

The  Department  derives  its  estimates 
by  comparing  the  baseline,  that  is,  the 
program  benefits  and  costs  under  the 
2008  Final  Rule,  against  the  benefits  and 
costs  associated  with  implementation  of 
provisions  contained  in  this  Final  Rule. 
The  benefits  and  costs  of  the  provisions 
of  this  Final  Rule  are  estimated  with 
respect  to  the  baseline.  Thus,  costs  and 
benefits  that  are  statutory  or  that  exist 
as  a  result  of  the  2008  Final  Rule  are  not 
considered  as  costs  and  benefits  of  this 
Final  Rule.  We  explain  how  the 
required  actions  of  workers,  employers, 
government  agencies,  and  other  related  , 
entities  are  linked  to  the  expected 
benefits  and  costs  of  this  Final  Rule.i"* 


Source:  2007  Census  of  Agriculture,  United 
States  Department  of  Agriculture. 

In  response  to  comments,  the  Department 
includes  the  calculations  used  in  the  estimates  of 


The  Department  has  quantified  and 
monetized  the  benefits  and  costs  of  this 
Final  Rule  where  feasible.  Where  we 
were  unable  to  quantify  benefits  and 
costs — for  example,  due  to  data 
limitations — we  describe  them 
qualitatively.  The  analysis  covers  10 
years  (2009  through  2018)  to  ensure  it 
captures  all  major  benefits  and  costs. 

In  addition,  me  Department  provides 
a  qualitative  assessment  of  transfer 
payments  associated  with  the  increased 
wages  and  protections  of  U.S.  workers. 
Transfer  payments,  as  defined  by  OMB 
Circular  A— 4,  are  payments  from  one 
group  to  another  that  do  not  affect  total 
resources  available  to  society.  Transfer 
payments  are  associated  with  a 
distributional  effect  but  do  not  result  in 
additional  costs  or  benefits  to  society. 
When  summarizing  the  benefits  or  costs 
of  specific  provisions  of  this  Final  Rule, 
we  present  the  10-year  averages  to 
estimate  the  typical  annual  effect  or  10- 
year  discounted  totals  to  estimate  the 
present  value  of  the  overall  effects. 

The  Department  reviewed  the  public 
comments  submitted  in  response  to  the 
NPRM  and  made  revisions  where 
feasible  in  the  economic  analysis  of  this 
Final  Rule.  The  Department  used 
projected  H-2A  participant  values  in 
the  NPRM  because  FY  2009  was  not  yet 
complete.  The  economic  analysis  of  this 
Final  Rule,  however,  uses  the  actual 
participant  values  for  the  full  FY  2009. 
The  Department  also  removed 
reforestation  and  pine  straw  employers 
and  workers  from  the  analysis.  For 
many  of  the  impacts  included,  these 
modifications  caused  a  relative  decrease 
in  magnitude  from  the  NPRM  to  this 
Final  Rule. 

Additional  revisions  to  this  Final  Rule 
relative  to  the  NPRM  are  the  inclusion 
of  costs  to  employers  for  paying  visa 
and  border  crossing  fees  for  H-2A 
workers,  costs  related  to  the  new 
requirement  that  employers  disclose  the 
terms  and  conditions  of  the  employment 
no  later  than  the  time  an  H-2A  worker 
applies  for  a  visa,  and  costs  related  to 
the  requirement  that  employers  provide 
a  copy  of  revised  contracts  to  affected 
workers  where  the  employer  applies  for 
an  extension  of  the  certification.  The 
Department  also  made  several  changes 
to  impacts  already  included  in  the 
NPRM,  including  revising  the 
documentation  retention  requirement 
and  the  assumption  related  to  the  time 
required  by  employers  to  review  the 
new  rule.  Finally,  the  Department 


costs  and  benefits  in  order  to  increase  the 
transparency  of  the  analysis.  The  total  cost  and 
benefit  estimates  presented  in  this  analysis  are 
subject  to  rounding  errors. 

For  the  purposes  of  the  cost-benefit  analysis, 
the  10-year  period  starts  on  October  1,  2009. 


includes  transfer  estimates  related  to  the 
larger  bonding  requirement  for  large  H- 
2ALCs. 

4.  Subject-by-Subject  Analysis 

The  Department’s  analysis  below 
considers  the  expected  impacts  of  the 
following  provisions  of  this  Final  Rule 
against  the  baseline  {i.e.,  the  2008  Final  ; 
Rule):  the  new  methodology  for 
estimating  the  AEWR,  an  enhanced  U.S. 
worker  referral  period  for  employers 
after  certification,  the  increased  costs  to 
the  Department  for  developing  and 
maintaining  an  electronic  job  registry, 
changes  in  administrative  burdens 
placed  on  SWAs  by  increased 
timeframes  for  recruitment,  changes  in  fl 

administrative  benefits  resulting  from  || 

eliminating  employment  verification  11 

requirements,  enhanced  worker  ■ 

protections  resulting  from  compliance  I] 

certification,  enhanced  coverage  of 
expenses  for  transportation  to  and  from 
the  place  from  which  the  worker 
departed  to  work  for  the  employer, 
coverage  of  visa/border  crossing  * 

expenses,  changes  in  the  requirements 
for  contract  revisions  and  the  disclosure 
of  terms  and  conditions,  and  changes  in 
the  requirement  for  housing  inspections. 

For  each  of  these  subjects,  the  relevant 
costs  and  benefits  are  discussed,  as  well 
as  transfer  payments  that  may  apply. 

The  Department’s  analysis  below  does 
not  consider  impacts  associated  with 
activities  not  required  by  this  Final  Rule 
or  provisions  that  are  not  changing 
between  the  2008  Final  Rule  and  this 
Final  Rule.  For  instance,  several  ] 

commenters  expressed  concern  about  ; 

the  value  of  the  requirement  in  the  i 

NPRM  that  H-2A  employers  retain  the  ; 
recruitment  report  and  supporting  s 

documentation  and  other  records  for  5  j 
years  rather  than  3  years.  The  ’ 

Department  concurs  with  this  concern.  | 
This  Final  Rule,  similar  to  the  2008 
Final  Rule,  requires  that  employers  ; 

maintain  a  complete  recruitment  report  i 
and  all  supporting  documentation  for  3  < 

years.  Because  this  requirement  is  not  a 
change  from  the  2008  Final  Rule,  there 
is  no  additional  cost  associated  with  the 
provision,  and  the  Department  does  not 
consider  it  in  this  analysis. 

a.  New  Methodology  for  Estimating  the 
AEWR 

The  Department  has  determined  that 
the  wages  of  agricultural  workers  have 
been  adversely  impacted  to  a  far  greater 


For  the  purpose  of  this  analysis,  H-2A  workers 
are  considered  temporary  residents  of  the  U.S. 

’^The  NPRM  included  the  assumption  that 
employers  require  1  hour  to  review  the  new  rule. 
The  Department,  in  response  to  public  comments, 
increased  the  estimate  for  this  requirement  to  2 
hours. 
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extent  than  anticipated  by  the  2008 
Final  Rule.  As  discussed  further  below, 
the  change  in  the  calculation  of  the 
AEWR  from  the  method  used  under  the 
1987  Rule  to  a  method  based  on  local 
prevailing  wages  under  the  2008  Final 
Rule  resulted  in  a  reduction  of  farm 
worker  wages  in  many  labor  categories 
and  an  increase  in  only  a  few  others. 

The  2008  Final  Rule  based  the 
estimation  of  the  AEWR  on  data  from 
the  OES  Wage  Survey  collected  by  BLS. 
This  Final  Rule  changes  the 
methodology  for  estimating  the  AEWR, 
basing  it  instead  on  data  from  the  USDA 
survey.  The  change  to  the  OES  method 
of  computing  the  AEWR  resulted  in  a 
decline  in  the  average  certified  wage  for 
H— 2A  workers  to  $8.02  per  hour.  This 
wage  calculated  under  the  2008  Final 
Rule  was  11.2  percent  lower  than  the 
$9.04  average  wage  for  FY  2009 
applications  received  before  January  19, 
2009  and  processed  under  the  1987 
Rule,  and  it  was  10.8  percent  lower  than 
the  $9.00  average  wage  rate  for  FY  2008 
applications,  all  processed  under  the 
1987  Rule. 

The  2008  Final  Rule  based  the 
estimation  of  the  AEWR  on  the  OES 
Wage  Survey  collected  by  BLS,  whereas 
the  basis  for  the  AEWR  under  the  1987 
Rule  was  data  compiled  by  the  USDA 
NASS.  This  Final  Rule  changes  the 
methodology  for  estimating  the  AEWR 
to  the  USDA  survey.  As  explained 
above,  the  wage  survey  methodology  in 
this  Final  Rule  is  associated  with  a 
nationwide  average  wage  rate  that  is 
$1.02  higher  than  that  under  the  2008 
Final  Rule.  That  is,  a  nationwide 
average  H-2A  wage  rate  of  $9.04  as 
opposed  to  $8.02.  ^ 

i.  Transfers 

The  principal  transfers  of  the  higher 
wages  are  from  H-2A  workers  to  U.S. 
citizens  and  from  U.S.  employers  to 
both  H-2A  workers  and  U.S.  citizens. 

A  transfer  from  H-2A  workers  to  U.S. 
citizens  arises  because,  as  labor  market 
research  indicates,  as  agricultural  wages 
for  U.S.  workers  increase,  a  larger 
number  of  U.S.  workers  may  be 
attracted  to  work  in  the  agricultural 
labor  force.  While  some  of  these  workers 
may  be  drawn  from  work  in  other 
industries,  some  of  these  workers  would 
otherwise  remain  unemployed  or  out  of 
the  labor  force  entirely,  earning  no 
salary.  The  increase  in  labor  supply 
resulting  from  higher  wages  is  captured 
by  the  so-called  wage  elasticity  of  the 
U.S.  agricultural  labor  supply.  A  recent 
study  found  that  this  elasticity  is  0.43; 
for  each  1  percent  increase  in  wages, 
there  is  a  0.43  percent  increase  in  the 
labor  supply  of  U.S.  agricultural 
workers.  Another  study  estimated  a 


labor  supply  elasticity  of  0.36.’^® 

Although  the  increase  in  wages  for 
documented  workers  in  agriculture  will 
lead  to  complex  labor  market  dynamics 
which  involve  both  labor  supply  and 
demand  and  which  are  difficult  to 
quantify,  the  Department  believes  that 
the  net  effect  of  the  expected  increase  in 
wages  as  a  result  of  this  Final  Rule  will 
be  more  U.S.  workers  employed  in 
agriculture. 

The  higher  wages  for  workers 
associated  with  the  new  methodology 
for  estimating  the  AEWR  is  beneficial  to 
U.S.  workers,  improving  their  ability  to 
meet  costs  of  living  and  to  spend  money 
in  their  local  communities.^^  These  are 
important  concerns  to  the  current 
Administration  and  a  key  aspect  of  the 
Department’s  mandate  to  ensure  that  the 
wages  and  working  conditions  of 
similarly  employed  U.S.  workers  are  not 
adversely  affected.  The  increase  in  the 
wage  rates  for  some  workers  represents 
a  transfer  from  agricultural  employers  to 
their  workers,  both  H-2A  and 
corresponding  U.S.  workers. 

The  Department  received  comments 
focusing  on  the  spending  patterns  with 
respect  to  the  transfers,  noting  that  since 
the  money  received  by  H-2A  workers 
eventually  leaves  the  U.S.,  it  results  in 
a  transfer  from  the  U.S.  economy  to 
foreign  economies.  The  ultimate 
destination  of  the  funds,  which  cannot 
be  assessed  with  any  certainty,  is  not 
relevant  to  this  analysis.  E.O.  12866 
does  not  require  that  consumption 
patterns  of  recipients  of  transfers  be 
considered  in  the  cost  analysis. 

There  may  be  a  transfer  of  costs  from 
government  entities  to  employers  as  a 
result  of  lower  expenditures  on 
unemployment  insurance  benefit 
claims.  Previously  unemployed 
individuals  who  were  not  willing  to 
accept  a  job  at  the  lower  wage  may  now 
be  willing  to  accept  the  job  and  would 
not  need  to  seek  new  or  continued 
unemployment  insurance  benefits.  The 
Department,  however,  is  not  able  to 
quantify  these  transfer  payments  with 
precision.  Difficulty  in  calculating  these 
transfer  payment  arises  from  uncertainty 
about  the  actual  entries  of  H-2A 


See  Julie  L.  Hotchkiss  and  Myriam  Quispe- 
Agnoli,  “Employer  Monopsony  Power  in  the  Labor 
Market  for  Undocumented  Workers,”  Federal 
Reserve  Bank  of  Atltmta,  Working  Paper  2009-14a, 
June  2009,  and  Duffield,  J.A.  and  R.  Coltreme,  1992, 
“Testing  for  Disequilibrium  in  the  Hired  Farm  Labor 
Market,”  American  Journal  of  Agricultural 
Economics,  74:  412-20.  The  Department  includes 
these  elasticity  estimates  for  reference.  They  are  not 
used  in  the  analysis. 

An  additional  transfer  noted  by  a  commenter  is 
increased  remittances  to  the  worker’s  home 
country.  Due  to  data  limitations,  however,  the 
Department  does  not  address  this  issue 
quantitatively. 


workers,  the  quantity  of  corresponding 
U.S.  workers,  the  types  of  occupations 
to  be  included  in  future  filings,  the 
ranges  of  wages  in  the  areas  of  actual 
employment,  and  the  point  at  which 
any  occupation  in  any  given  area  is 
subject  to  the  prevailing  wage  (hourly  or 
piece  rate)  or  Federal  or  State  minimum 
wage  or  collectively  bargained  wages, 
rather  than  the  application  of  the  OES 
or  USDA  FLS  to  the  calculation  of  the 
AEWR. 

Several  comment ers  noted  that,  in 
rare  instances,  the  prevailing  wage  rate 
increases  above  the  AEWR  mid-season 
due  to  market  forces.  In  the 
Department’s  experience,  prevailing 
wage  increases  occur  rarely.  In  FY  2009, 
for  instance,  the  AEWR  was  not 
applicable  in  only  10  percent  of  the 
cases  certified  before  the 
implementation  of  the  2008  Final  Rule. 

In  addition,  some  states  do  not  perform 
prevailing  wage  surveys,  so  the 
Department  cannot  determine  the 
magnitude  of  the  difference  between  the 
prevailing  wage  and  the  AEWR  for  those 
States.  Due  to  these  data  limitations,  the 
Department  is  not  able  to  estimate  the 
frequency  that  the  prevailing  wage 
increases  beyond  the  AEWR,  the 
duration  for  which  the  difference  exists, 
or  the  magnitude  of  the  difference  and, 
thus,  the  Department  does  not  quantify 
the  transfer  resulting  from  such 
increases. 

Other  commenters  noted  that  in  some 
instances,  the  presence  of  Collective 
Bargaining  Agreements  (CBAs)  is 
associated  with  wages  above  the  AEWR. 
Agricultural  employers  who  are  parties 
to  a  CBA  would  be  required  by  the  CBA 
to  pay  the  collectively-bargained  wage 
rate  (unless  it  was  lower  than  one  of  the 
alternative  wage  rates).  The  requirement 
in  this  Final  Rule  that  employers  pay 
the  collectively  bargained  wage  rate 
when  it  is  the  highest  alternative  only 
codifies  what  the  Department 
understands  to  be  required  by  the  labor 
contract.  Therefore,  this  provision  does 
not  in  itself  represent  an  additional 
burden  to  employers. 

ii.  Costs 

In  standard  economic  models  of  labor 
supply  and  demand,  an  increase  in  the 
wage  rate  is  an  increased  production 
cost  to  employers,  and  it  will  lead  to  a 
reduction  in  the  demand  for  agricultural 
labor.  Because  production  costs  increase 
with  an  increase  in  the  wage  rate,  there 
is  a  resulting  loss  in  profits  for 
agricultural  employers.  In  addition, 
workers  who  would  have  been  hired  at 
a  lower  wage  rate  are  not  hired  at  the 
higher  wage  rate,  resulting  in  forgone 
earnings  for  workers.  The  loss  in  profits 
for  agricultural  employers  and  the 
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forgone  earnings  combine  to  form  what 
is  known  as  “deadweight  loss”  because 
it  is  lost  to  society.  In  order  to  estimate 
this  lost  benefit,  we  would  need  to 
calculate  the  estimated  reduction  in 
employment,  assuming  an  ela.stic  labor 
demand.  The  elasticity  of  labor  demand 
measures  the  extent  to  which  employers 
respond  to  an  increase  in  wages  by 
lowering  employment.  Using  standard 
estimates  of  the  elasticity  of  labor 
demand,  the  deadw'eight  loss  is  not 
projected  to  be  large.^o 

b.  Coverage  of  Visa/Border  Crossing 
Expenses 

Under  this  Final  Rule,  the  employer 
must  pay  the  visa  and  border  crossing 
fees  of  the  H-2A  workers  they  employ. 
As  the  Department  recognized  in  the 
preamble  to  the  2008  Final  Rule, 
requiring  employers  to  bear  the  full  cost 
of  their  decision  to  import  foreign 
workers  is  a  necessary  step  toward 
preventing  the  exploitation  of  foreign 
workers,  with  its  concomitant  adverse 
effect  on  U.S.  workers.  Government- 
mandated  fees  such  as  visa  application, 
border  crossing,  and  visa  fees  are 
integral  to  the  employer’s  choice  to  use 
the  H-2A  program  to  bring  temporary 
foreign  workers  in  the  country. 

Transfers 

The  reimbursement  of  visa 
application  and  border  crossing  fees  by 
employers  is  a  transfer  from  employers 
to  H-2A  workers.  Each  H-2A  worker 
must  pay  a  visa  application  fee  of 
$131.00  and  a  reciprocity  fee  based  on 
their  country  of  origin.  To  be 
conservative  in  its  estimate  of  costs  to 
U.S.  employers,  the  Department  used 
the  maximum  reciprocity  fee  of 
$100,000  to  obtain  a  total  cost  per  H-2A 
•worker  of  $231.00  ($131.00  +  $100.00). 

c.  Enhanced  U.S.  Worker  Referral  Period 

Although  the  recruitment 
requirements  of  employers  will  not 
change  substantively,  this  Final  Rule 
increases  the  amount  of  time  that 
employers  must  accept  referrals  for 
temporary  agricultural  opportunities 
from  qualified  U.S.  workers. 
Specifically,  this  Final  Rule  requires 
that  SWAs  extend  their  job  advertising 
efforts  on  behalf  of  employers  so  as  to 
keep  the  job  order  on  active  status 
through  50  percent  of  the  period  of 
employment,  as  opposed  to  30  calendar 
days  after  the  date  of  need  under  the 
current  regulation. 


“Many  commenters  on  the  NPRM  mentioned  the 
effect  of  the  proposed  rule  on  food  prices.  The  effect 
on  food  prices  is  incorporated  in  this  calculation 
through  the  demand  curve  which  fully  summarizes 
the  employer’s  optimization  problem — including 
prices  in  the  product  market. 


i.  Costs 

The  extension  of  the  referral  period  in 
this  Final  Rule  will  result  in  increased 
SWA  staff  time  required  to  maintain  job 
orders  for  the  new  U.S.  worker  referrals. 
SWAs  will  need  to  maintain  additional 
job  orders  for  the  new  applicants  to  the 
H-2A  program  in  the  States  in  which 
temporary  workers  are  expected  to 
perform  work  and  for  all  applicants  to 
the  H-2A  program  in  the  States 
designated  as  States  of  traditional  or 
expected  labor  supply.  The  Department 
estimates  the  average  annual  cost 
associated  with  this  activity  to  be  $0.4 
million.2i 

The  Department  recognizes  that  the 
requirement  that  employers  accept 
referrals  for  a  longer  time  will  likely 
lead  to  additional  referrals  and, 
therefore,  additional  costs  to  employers. 
However,  the  Department  does  not  have 
sufficient  data  on  the  number  of  .average 
additional  referrals  (and  the  ensuing 
additional  cost  in  terms  of  contractual 
obligations  to  a  greater  number  of 
workers)  to  accurately  monetize  such  a 
cost  to  employers. 

The  expansion  of  DOL  oversight  of 
the  H-2A  program  will  result  in 
increased  time  dedicated  by  the 
Department  to  review  applications.  We 
e.stimate  this  cost  by  multiplying  the 
total  number  of  new  applications  by  the 
time  required  for  Department  st^ff  to 
review  each  application,  and  then  by 
the  average  hourly  compensation  of  this 
staff.  The  Department  estimates  the 
average  annual  cost  associated  with  this 
activity  to  be  $0.5  million.22 


2’  Between  July  t,  2007  and  June  30,  2008,  there 
were  70,722  U.S.  migrant  seasonal  farm  worker 
referrals,  or  194  (70,722/365)  referrals  per  day.  The 
Department  scales  up  this  value  by. the  growth  of 
the  total  number  of  H-2  A  applications  across  the 
analysis  period  to  estimate  the  number  of  referrals 
per  day  in  each  year.  The  Department  multiplies  the 
number  of  referrals  per  day  (194)  by  the  extension 
of  the  recruitment  period  (86  days)  to  obtain  a  total 
of  16,566  (194  X  86)  extra  referrals  in  2009.  We 
assume  that  a  State  employee  with  a  job  title  of 
“Compensation,  Benefits,  and  Job  Analysis 
Specialists”  conducts  this  activity.  The  median 
hourly  wage  for  this  occupation  is  $21.69,  which 
we  scaled  up  by  a  factor  of  1.52  to  account  for 
employee  benefits  (source;  Bureau  of  Labor 
Statistics),  resulting  in  a  total  hourly  labor  cost  of 
$32.97  ($21.69  x  1.52).  The  Department  then 
multiplies  the  total  number  of  extra  referrals  by  the 
SWA  staff  time  to  place  a  job  order,  and  the  hourly 
compensation  of  an  SWA  staff  member.  The 
Department  assumes  that  it  takes  SWA  staff  30 
additional  minutes  (0.5  hours)  per  application  to 
maintain  a  job  order.  These  assumptions  result  in 
a  total  cost  of  $273,087  (16,566  x  0.5  x  $32.97)  in 
2009.  The  Department  then  repeats  this  calculation 
for  each  year  of  the  analysis  period  and  then 
averages  the  costs  to  obtain  an  average  annual  cost 
of  $351,096. 

The  Department  assumes  that  Department  staff 
(GS-12,  step  5)  spend  one  additional  hour  to  review 
each  application.  The  hourly  salary  for  a  GS-12, 
step  5  staff  ($31.34)  was  multiplied  by  an  index  of 
1.69  to  account  for  Federal  government  employee 


ii.  Transfers 

As  more  U,S.  workers  are  hired  as  a 
result  of  this  Final  Rule,  those  workers 
who  were  previously  unemployed  will 
no  longer  make  claims  for  new  or 
continued  unemployment  insurance 
benefits.23  Other  things  constant,  we 
expect  the  States  to  experience  a 
reduction  in  unemployment  insurance 
expenditures  as  a  consequence  of  U.S. 
workers  being  hired.  However,  the 
Department  is  not  able  to  quantify  these 
transfer  payments  due  to  a  lack  of 
adequate  data. 

d.  New  Electronic  Job  Registry 

Under  this  Final  Rule,  the  Department 
will  create  and  maintain  an  electronic 
job  registry.  The  Department  will  post 
and  maintain  employers’  H-2A  job 
orders,  including  modifications 
approved  by  the  CO,  in  a  national  and 
publicly  accessible  electronic  job 
registry  .'The  job  registry  will  serve  as  a 
public  repository  of  H-2A  job  orders  for 
the  duration  of  the  enhanced  U.S. 
worker  referral  period:  50  percent  of  the 
certified  period  of  employment.  The  job 
orders  will  be  posted  in  the  registry  by 
a  CO  upon  the  acceptance  of  each 
submission.  The  posting  of  the  job 
orders  will  not  require  any  additional 
effort  on  the  part  of  the  SWAs  or  H-2A 
employers. 

i.  Benefits . 

The  job  registry  will  improve  the 
visibility  of  agricultural  jobs  to  U.S. 
workers.  Thus,  the  job  registry 
represents  a  benefit  to  society  by 
expanding  the  period  during  which 
agricultural  jobs  are  available  to  U.S. 
workers  and,  therefore,  improving  their 
employment  opportunities.  In  addition, 
the  establishment  of  a  job  registry  will 
provide  greater  transparency  with 
respect  to  the  Department’s 
administration  of  the  H-2A  program  to 
the  public,  members  of  Congress,  and 
other  stakeholders.  Transferring  these 
agricultural  job  orders  (Form  ETA-790 
and  attachments)  into  electronic  records 
for  the  job  registry  will  eliminate 


benefits  and  proportional  operating  costs,  resulting 
in  an  hourly  rate  of  $52.96.  The  1.69  index  is 
derived  by  using  the  Bureau  of  Labor  Statistics' 
index  for  salary  and  benefits  plus  the  Department’s 
analysis  of  overhead  costs  averaged  over  all 
employees  of  the  Department’s  OFLC.  The 
Department  multiplies  this  hourly  labor  cost  by  the 
cumulative  number  of  new  applications  received  in 
2009  (2,717)  to  obtain  a  total  cost  of  $143,887 
($52.96  X  1  X  2.717)  in  2009.  The  Department 
repeats  this  calculation  in  each  year  of  the  analysis, 
using  the  number  of  new  applications  projected  to 
be  received  in  each  year,  and  averages  the  results 
to  obtain  an  average  annual  cost  of  $469,737. 

22  Similarly,  when  U.S.  workers  shift  from  other 
industries  to  fill  agricultural  jobs,  additional 
workers  from  the  pool  of  the  unemployed  will 
inevitably  fill  the  vacant  positions. 
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unnecessary  paper  records  currently 
maintained  by  the  CO  and  result  in  a 
better  and  more  complete  record  of  H- 
2A  labor  certification  petitions.  Finally, 
because  Form  ETA-790  and 
attachments  are  among  the  documents 
most  commonly  requested  by  members 
of  the  public.  Congress,  and  other 
stakeholders,  the  Department 
anticipates  some  reduction  in  FOIA 
requests  for  these  agricultural  job 
orders,  thereby  saving  staff  time  and 
resources. 

ii.  Costs 

The  establishment  of  an  electronic  job 
registry  in  this  Final  Rule  imposes 
several  costs  directly  on  the 
Department:  The  increased  costs  for 
developing  business  requirements  and 
design  documentation  outlining  the 
functional  components  of  the  job 
registry;  increased  costs  for  application 
programming,  testing,  and 
implementation  of  the  electronic  job 
registry  into  a  production  environment; 
increased  costs  to  maintain  and 
continuously  improve  the  electronic  job 
registry;  and  additional  staff  time  to 
maintain  job  orders  placed  on  the 
registry.  The  Department  expects  that 
the  majority  of  costs  to  develop  and 
implement  the  new  electronic  job 
registry  will  occur  within  the  first  12 
months  of  implementing  the  regulation. 
Out-year  costs  will  include  maintenance 
and  additional  staff  time  to  maintain  job 
orders  on  the  registry.  The  Department 
estimates  average  annual  costs,  of 
maintaining  an  electronic  job  registry  to 
be  approximately  $0.5  million.24 


The  Department  assumes  first-year 
development,  testing,  and  implementation  staff 
time  and  labor  categories  as  follows:  Project 
Manager  II,  1,253  hours;  Computer  Systems  Analyst 
II,  1,253  hours;  Computer  Systems  Analyst  III,  2,037 
hours;  Computer  Programmer  III,  3,995  hours; 
Computer  Programmer  IV,  3,995  hours.  For  out-year 
maintenance  costs,  the  Department  assumes  that 
376  hours  will  be  required  for  the  following  labor 
categories:  Program  Manager,  Computer  Systems 
Analyst  II  &  III,  Computer  Programmer  III  &  IV, 
Computer  Programmer  Manager,  Data  Architect, 
Web  Designer,  Database  Analyst,  Technical  Writer 
II,  Help  Desk  Support  Analyst,  and  Production 
Support  Manager.  Finally,  the  Department  uses  the 
following  loaded  rates  based  on  an  Independent 
Government  Cost  Estimate.  (ICGE)  produced  by 
OFLC  and  inclusive  of  direct  labor  and  overhead 
costs  for  each  labor  category:  Program  Manager, 
$138.34;  Project  Manager  II,  $106.90;  Gomputer 
Systems  Analyst  II,  $92.14;  Computer  Systems 
Analyst  III,  $109.84;  Computer  Programmer  III, 
$89.63;  Computer  Programmer  IV,  $107.72; 
Computer  Programmer  Manager,  $123.88;  Data 
Architect,  $104.99;  Web  Designer,  $124.76; 

Database  Analyst,  $77.80;  Technical  Writer  II, 
$84.81;  Help  Desk  Support  Analyst,  $55.28; 
Production  Support  Manager — $125.76.  The 
Department  multiplies  the  assumed  number  of 
hours  by  the  appropriate  labor  rates  to  obtain  a  first- 
year  cost  of  $1,261,554  and  a  cost  in  subsequent 
years  of  $464,341.  The  Department  averages  the 
costs  over  the  10-year  analysis  period  to  obtain  an 
average  annual  cost  of  $544,063. 


e.  Reduced  SWA  Administrative  Burden 
By  Eliminating  Employment 
Verification 

Under  this  Final  Rule,  SWAs  will  no 
longer  be  responsible  for  conducting 
employment  eligibility  verification 
activities.  These  activities  include  the 
completion  of  the  Form  1-9  and  the 
vetting  of  application  documents  by 
SWA  personnel.  However,  there  will  be 
additional  costs  to  employers  as  they 
resume  the  function  of  their  own 
employment  eligibility  verification. 

i.  Benefits 

Under  the  2008  Final  Rule,  SWAs  are 
required  to  complete  Form  1-9  for 
agricultural  job  orders  and  inspect  and 
verify  the  employment  eligibility 
documents  furnished  by  the 
applicants. 25  Under  this  Final  Rule, 
SWAs  will  no  longer  be  required  to 
complete  this  process,  resulting  in  cost 
savings.  To  estimate  the  avoided  costs  of 
employment  eligibility  verification 
activities,  the  Department  multiplies  the 
estimated  number  of  U.S.  farm  workers 
that  are  referred  to  H-2A  jobs  through 
One-Stop  Career  Centers  by  the  cost  per 
application.26  The  Department  estimates 
average  annual  avoided  costs  of 
employment  eligibility  verification 
activities  to  be  $  0.03  million. 

Under  the  2008  Final  Rule,  after  the 
adjudication  of  employment  eligibility, 
SWAs  issue  certifications  for  eligible 
workers.  Under  this  Final  Rule,  SWAs 
will  no  longer  be  required  to  issue  such 
certifications.  The  avoided  costs  include 
the  value  of  staff  time  to  prepare  and 
print  the  certification  form,  as  well  as 


The  cost  estimate  assumes  the  use  of  the  Form 
1-9  rather  than  the  E-Verify  system.  The  most  recent 
count  indicates  that  relatively  few  SWAs  are  using 
E-Verify. 

26  To  estimate  the  cost  per  application,  the 
Department  sums  the  time  for  the  SWA  staff  to 
complete  the  Form  1-9,  the  time  required  to  review 
employment  eligibility  documents,  and  the  time  to 
file  the  completed  form  in  a  systematic  manner,  to 
obtain  a  total  of  13  minutes  of  labor  per  application. 
The  Department  then  divides  this  result  by  60  to 
approximate  the  fraction  of  an  hour  (0.22)  required 
to  process  each  application.  The  Department 
assumes  this  work  would,be  done  by  a  SWA 
Compensation,  Benefits,  and  Job  Analysis  Specialist 
at  an  hourly  rate  of  $32.97  ($21.69  multiplied  by 
1.52  to  account  for  employee  benefits).  For  2009, 
the  Department  then  takes  the  total  number  of  U.S. 
migrant  seasonal  farm  worker  (MSFW)  referrals 
between  July  1,  2007  and  June  30,  2008  (70,722) 
and  multiplies  this  total  by  the  percentage  of 
MSFWs  that  did  not  refer  themselves  (10  percent) 
and  by  the  percentage  of  MSFW  referrals  that  were 
H-2A  jobs  (67  percent)  to  obtain  an  annual  total  of 
4,715  referrals  (70,722  x  0.10  x  0.67).  The 
Department  then  multiplies  this  annual  number  of 
referrals  by  the  fraction  of  an  hour  required  to 
process  each  application  and  by  the  hourly  wage 
rate  to  obtain  a  total  avoided  cost  in  2009  of  $33,679 
(4,715  X  0.22  X  $32.97).  The  Department  then 
repeats  this  calculation  for  each  year  of  the  analysis 
period  and  averages  the  results  to  obtain  an  average 
annual  avoided  cost  of  $33,679. 


the  costs  of  paper,  envelopes,  and 
postage.  The  Department  estimates 
annual  avoided  costs  of  certification 
issuance  to  be  $0.02  million. 22 
SWAs  are  also  required  to  retain 
records  for  the  employment  eligibility 
decisions.  Under  this  Final  Rule,  SWAs 
will  no  longer  be  required  to  retain  the 
records.  The  avoided  costs  include  the 
value  of  staff  time  to  copy,  organize,  and 
store  all  relevant  documents,  as  well  as 
the  material  costs  of  paper  and 
photocopy  machine  use.  The 
Department  estimates  average  annual 
avoided  costs  equal  to  approximately 
■  $0.02  million. 2» 

The  employment  eligibility 
verification  activities  currently  in  place 
require  the  training  of  SWA  to  properly 
complete  the  process.  Under  this  Final 
Rule,  SWAs  will  no  longer  incur  the 
costs  of  this  training.  These  costs 
include  the  value  of  staff  time  to  attend 
training  courses,  the  staff  time  to  teach 
training  courses,  and  the  material  costs 
of  producing  training  manuals.  The 
Department  estimates  average  annual 
avoided  costs  of  SWA  staff  training 
equal  to  approximately  $0.4  million.29 


The  Department  estimates  the  cost  of  staff  time 
by  multiplying  the  number  of  U.S.  farm  workers 
who  are  referred  to  H-2A  jobs  through  One-Stop 
Career  Centers  (4,715  in  2009,  as  calculated  above) 
by  the  time  required  to  print  the  form  (5  minutes 
or  0.08  hours)  rmd  the  hourly  labor  compensation 
of  an  SWA  Compensation,  Benefits,  and  Job 
Analysis  Specialist  ($21.69)  scaled  by  1.52  to 
account  for  employee  benefits  ($32.97).  This  results 
in  total  labor  costs  of  $12,954  (4,715  x  0.08  x 
$32.97)  in  2009.  The  Department  then  adds  to  this 
cost  the  materials  cost  per  application  assuming 
that  the  cost  of  a  sheet  of  paper,  cost  of  an  envelope, 
and  cost  of  postage  per  envelope  are  $0.02,  $0.04, 
and  $0.44,  respectively.  This  calculation  results  in 
total  materials  cost  of  $2,358  (4,715  x  ($0.02  +  $0.04 
+  $0.44).  Summing  the  labor  and  materials  costs 
results  in  a  total  avoided  cost  of  $15,311  for  2009. 
The  Department  repeats  this  calculation  for  each 
year  of  the  analysis  period  to  obtain  an  average 
annual  avoided  cost  of  $15,311. 

^6  The  Department  estimates  the  cost  of  staff  time 
by  multiplying  the  total  number  of  H-2A  workers 
requested  (4,715  in  2009,  as  calculated  above)  by 
the  time  required  to  copy,  organize,  and  store  all 
relevant  documents  (5  minutes  or  0.08  hours)  and 
the  hourly  labor  compensation  of  an  SWA 
Compensation.  Benefits,  and  Job  Analysis  Specialist 
($21.69)  scaled  by  1.52  to  account  for  employee 
benefits  (for  a  total  hourly  labor  cost  of  $32.97). 

This  results  in  a  total  labor  cost  for  2009  of  $12,954 
(4,715  X  0.08  X  $32.97).  The  Department  then  adds 
to  this  labor  cost  the  materials  cost  per  record  by 
multiplying  the  total  number  of  H-2A  workers 
requested  (4,715)  by  the  cost  per  record,  assuming 
the  number  of  sheets  photocopied  is  5  and  cost  per 
photocopy  is  $0.12.  This  calculation  results  in  total 
materials  cost  of  $2,829  (4,715  x  (5  x  $0.12)). 
Summing  the  labor  and  materials  costs  results  in  a 
total  avoided  cost  of  $15,782  for  2009.  The 
Department  repeated  this  calculation  for  each  year 
of  the  analysis  period  to  obtain  an  average  annual 
avoided  cost  of  $15,782. 

28  The  Department  estimates  the  avoided  costs  of 
attending  training  courses  by  multiplying  the 
number  of  One-Stop  Career  Centers  (1,794)  by  the 
number  of  workers  trained  per  center  (2),  the  length 

Continued 
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ii.  Costs 

Costs  associated  with  retention  of 
documentation  and  application  fees 
^  exist  as  a  result  of  the  2008  Final  Rule 
and,  therefore,  are  not  considered  in  this 
analysis.  The  Department  acknowledges 
that  employers  will  experience 
increased  costs  related  to  employment 
eligibility  verification  for  referred 
employees  who  will  no  longer  need  to 
be  verified  by  SWAs  under  this  Final 
Rule.  The  cost  to  employers  is,  however, 
not  equivalent  to  the  cost  representing 
the  benefit  to  SWAs,  as  employers  are 
not  required  to  also  complete  the 
certification  required  of  SWAs. 

f.  Enhancing  Worker  Protections 
Through  Compliance  Certification 

The  2008  Final  Rule  used  an 
attestation-based  model:  Employers 
conducted  the  required  recruitment  in 
advance  of  application  filing  and,  based 
upon  the  results  of  that  effort,  applied 
for  certification  from  the  Department  for 
a  number  of  foreign  workers  to  fill 
openings.  That  is,  under  the  2008  Final 
Rule,  employers  attested  that  they  had 
undertaken  the  necessary  activities  and 
made  the  required  assurances  to 
workers.  In  contrast,  under  the  1987 
Rule,  such  actual  efforts  or 
documentation  were  reviewed  by  a 
Federal  or  State  official  to  ensure 
compliance.  The  Department  has 
determined  that  there  are  insufficient 
worker  protections  in  the  attestation- 
based  model  in  which  employers  merely 
confirm,  and  do  not  actually 
demonstrate,  that  they  have  performed 
an  adequate  test  of  the  U.S.  labor 
market.  As  a  result,  this  Final  Rule 
mandates  a  fully-supervised  labor 
market  test  and  requires  the  submission 
of  documentation,  such  as  workers’ 
compensation,  housing  certification 


of  training  (3  hours),  and  the  hourly  labor 
compensation  of  an  SWA  Compensation,  Benefits, 
and  Job  Analysis  Specialist  ($32.97  as  calculated 
above).  This  calculation  results  in  a  total  avoided 
cost  of  training  courses  of  $354,876  in  2009  (1,794 
X  2  X  3  X  $32.97).  The  Department  estimates  the 
avoided  costs  of  trainer  workload  by  multiplying 
the  number  of  trainers  (1  per  5  One-Stop  Career 
Centers,  or  359  trainers  (1,794/5))  by  the  length  of 
training  (3  hours)  and  the  hourly  labor 
compensation  of  an  SWA  Compensation,  Benefits, 
and  Job  Analysis  Specialist  ($32.97).  This 
calculation  results  in  a  total  avoided  cost  of  trainer 
workload  of  $35,488  in  2009  (359  x  3  x  $32.97).  The 
Department  estimates  the  avoided  cost  of  producing 
training  manuals  by  multiplying  the  number  of 
One-Stop  Career  Centers  (1,794)  by  the  number  of 
workers  trained  per  center  (2),  the  pages  per 
training  memual  (30)  and  the  cost  per  photocopy 
($0.12).  This  calculation  results  in  a  total  avoided 
cost  of  producing  training  manuals  of  $12,917  in 
2009  (1,794  X  2  X  30  X  $0.12).  The  Department  sums 
these  costs  to  obtain  a  total  avoided  training  cost 
of  $403,281  ($354,876  +  $35,488  +  $12,917)  in  2009. 
The  Department  repeated  this  calculation  for  each 
year  of  the  analysis  period  to  obtain  a  total  average 
avoided  cost  of  $403,281. 


issued  by  the  SWA,  and  proof  of 
registration  and  surety  bond  for  H- 
2ALCs, 

i.  Costs 

The  certification  of  compliance  will 
impose  some  costs  on  employers 
because  they  will  need  to  submit  copies 
of  recruitment  activities,  details  of  job 
offers,  workers’  compensation 
documentation,  and  for  H-2ALCs, 
registration,  surety  bond,  and  work 
contracts,  rather  than  attesting  that  they 
have  complied  with  the  required 
elements  of  the  H-2A  program. 
Employers  are  already  required  by  the 
2008  Final  Rule  to  obtain  and  retain 
these  documents,  and  this  Final  Rule 
simply  requires  the  submission  of  those 
documents,  particularly  workers’ 
compensation  and  housing  inspections, 
to  the  Department  in  order  to  satisfy  the 
underlying  statutory  assurances.  The 
Department  estimates  the  cost  of  this 
requirement  by  multiplying  the  total 
number  of  applications  by  the  difference 
in  time  to  prepare  the  new  H-2A 
application  as  compared  to  that  under 
the  2008  Final  Rule.  We  then  multiply 
this  product  by  the  average 
compensation  of  a  human  resources 
manager  at  an  agricultural  business. 
Because  the  H-2A  application  in  this 
Final  Rule  requires  more  to  be 
submitted  than  the  application  under 
the  2008  Final  Rule,  we  add  the 
incremental  costs  of  photocopying  the 
additional  pages  and  the  postage 
required  to  ship  them  to  DOL.^o  This 
calculation  yields  an  average  annual 
cost  to  employers  of  $0.6  million.^i 


^“The  Department  received  8,150  applications  in 
2009  and  projects  the  annual  number  of 
applications  to  increase  to  22,601  by  2018.  To 
estimate  the  materials  cost,  the  Department 
estimates  that  150  additional  pages  will  need  to  be 
photocopied  at  a  cost  of  $0.12  per  photocopy.  These 
assumptions  result  in  a  cost  of  $146,700  in  2009 
(8,150  X  150  X  $0.12)  for  photocopying.  The 
additional  pages  weigh  approximately  17.6  ounces 
and  require  $0.80  in  postage  per  application.  This 
cost  estimate  is  based  on  mailing  the  additional  150 
pages  via  Priority  Mail  (2-day  delivery)  from 
Topeka,  Kansas  to  the  NPC  in  Chicago  (source: 
http://postcaIc.usps.gov].  These  assumptions  result 
in  a  cost  of  $6,520  (8,150  x  $0.80)  for  mailing 
applications  in  2009.  Summing  the  photocopying 
and  mailing  costs  results  in  a  total  materials  cost 
of$153,220in2009. 

The  Department  received  8,150  applications  in 
2009  and  projects  the  annual  number  of 
applications  to  increase  to  22,601  by  2018,  of  which 
approximately  2,717  and  2,421  of  the  applications 
submitted  in  2009  and  2018,  respectively,  would 
not  have  been  previously  submitted.  The 
Department  estimates  that  this  work  would  be 
performed  by  a  human  resources  manager  at  an 
agricultural  firm  at  an  hourly  rate  of  $42.15  (as 
published  by  the  Department’s  OES  Survey,  0*Net 
Online),  which  we  multiplied  by  1.43  to  account  for 
_  employee  benefits  (source:  BLS)  to  obtain  a  total 
hourly  wage  rate  of  $60.27.  For  applications  that 
would  not  have  been  previously  submitted,  the 
Department  assumes  that  preparing  an  application 


. . . . - .  ^  1 

ii.  Transfers 

The  Department  maintains  its 
requirement  that  an  H-2ALC  post  a 
surety  bond  to  demonstrate  its  ability  to 
meet  its  financial  obligations  to  its 

employees.32  addition  to  the  bond 

amounts  specified  in  the  2008  Final 
Rule,  the  Department  is  adding  larger  ! 

bonding  requirements  applicable  to  H- 
2ALCs  with  larger  crews.  Under  the 
2008  Final  Rule,  H-2ALCs  seeking  to 
employ  50  or  more  workers  are  required 
to  obtain  a  surety  bond  of  $20,000. 

Under  this  Final  Rule,  H-2ALCs  seeking 
to  employ  75  to  99  workers  will  be 
required  to  obtain  a  surety  bond  in  the 
amount  of  $50,000,  and  H-2ALCs 
seeking  to  employ  100  or  more  workers 
are  required  to  obtain  a  surety  bond  in 
the  amount  of  $75,000.  The  Department 
estimates  average  annual  transfers  due 
to  increased  surety  bond  requirements 
to  be  approximately  $0.03  million.^^ 


using  the  certification  application  process,  as 
compared  to  the  attestation  process,  will  result  in 
increased  agricultural  employer  staff  time  of  30 
minutes  (0.5  hours)  per  application.  These 
assumptions  result  in  a  total  labor  cost  of  $81,873 
in  2009  (2,717  x  0.05  x  $60.27)  for  applications  that 
would  not  have  been  previously  submitted.  For 
applications  that  would  have  been  previously 
submitted  under  the  H-2A  program,  the 
Department  assumes  there  will  be  a  20-minute  (0.33 
hours)  increase  in  staff  time  using  the  certification 
application  process.  The  Department  determined 
the  number  of  applications  that  would  have  been 
previously  submitted  (5,433)  by  subtracting  the 
number  of  new  applications  that  would  not  have 
been  previously  submitted  (2,717)  from  the  total 
number  of  applications  received  in  2009  (8,150). 
These  assumptions  result  in  a  total  labor  cost  of 
$109,164  in  2009  (5,433  x  0.33  x  $60.27)  for 
applications  that  would  not  have  been  previously 
submitted.  Summing  the  labor  and  materials  costs 
for  2009  results  in  a  total  cost  of  $344,257  ($81,873 
+  109,164  +  153,220).  Using  the  projected  number 
of  application!);'  the  Department  repeats  this 
calculation  for  each  year  of  the  analysis  period  to 
obtain  an  average  annual  cost  of  $573,481. 

•'’2  Some  States  (e.g..  California)  already  have 
existing  surety  bond  requirements  for  FLCs. 

The  Department  assumes  that  4  percent  and  2 
percent  of  H-2ALCs  hire  75-99  workers  and  100  or 
more  workers,  respectively.  The  Department  also 
assumes  that  the  surety  bond  premium  is 
approximately  1.5  percent  of  the  total  bond  amount. 
To  calculate  the  increased  cost  to  H-2ALCs  that 
hire  75-99  workers,  the  Department  multiplies  the 
number  of  FLCs  participating  in  the  H-2A  program 
(594)  by  the  percent  of  H-2ALCs  that  hire  75-99 
workers  (4  percent),  the  increase  in  bond  size 
required  ($30,000),  and  the  bond  premium  as  a 
percent  of  the  total  bond  value  (1.5)  to  obtain  a  total 
of  $10,699  in  2009.  To  calculate  the  increased  cost 
to  H-2ALCS  that  hire  100  or  more  workers,  the 
Department  multiplies  the  number  of  FLCs 
participating  in  the  H-2A  program  (594)  by  the 
percent  of  H-2ALCs  that  hire  100  or  more  workers 
(2  percent),  the  increase  in  bond  size  required 
($55,000),  and  the  bond  premium  as  a  percent  of 
the  total  bond  value  (1.5  percent)  to  obtain  a  total 
of  $9,807  in  2009.  The  Department  then  sums  these 
two  values  to  obtain  a  total  value  of  the  transfer  of 
$20,506  ($10,699  +  $9,807)  in  2009.  The 
Department  repeats  this  calculation  for  each  year  of 
the  analysis  to  obtain  an  average  value  of  the 
transfer  of  $26,338. 
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g.  Contract  Revisions  and  the  Disclosure 
of  Terms  and  Conditions 

This  Final  Rule  requires  that 
employers  disclose  the  terms  and 
conditions  of  the  employment  no  later 
than  the  time  an  H-2A  worker  applies 
for  a  visa  in  the  foreign  country  rather 
than  hy  the  first  day  of  employment. 

This  modification  to  the  2008  Final  Rule 
requires  that  employers  mail  the  terms 
and  conditions  document  to  workers 
instead  of  delivering  the  document  to 
workers  by  hand  once  they  arrive  at  the 
work  site.  The  Department  estimates 
average  annual  costs  of  mailing  terms 
and  conditions  disclosures  to  be 
approximately  $0.2  million.^'* 

This  Final  Rule  requires  employers  to 
provide  a  copy  of  a  revised  contract  to 
affected  workers  when  the  employer 
applies  for  an  extension  of  the  H-2A 
certification.  This  occurs  in  situations  in 
which  employers  are  required  to  adjust 
their  labor  schedules  due  to  unforeseen 
events,  such  as  bad  weather.  The 
Department  estimates  average  annual 
costs  of  contract  revisions  to  be 
approximately  $0.02  million.^s 

h.  Changes  in  the  Requirement  for 
Housing  Inspections 

This  Final  Rule  retains  most  of  the  • 
2008  Final  Rule  provisiorts  governing 
housing  inspections.  The  employer’s 
obligations  with  respect  to  housing 
standards,  rental  or  public 
accommodations,  open  range  housing, 
deposit  charges,  charges  for  public 


The  Department  assumes  that  50  percent  of 
employers  use  foreign  recruiters,  which  means  that 
terms  and  conditions  for  all  recruited  workers  can 
be  sent  directly  to  the  recruiter  who  then 
disseminates  the  terms  and  conditions  to  workers. 
To  estimate  the  cost  for  this  population  in  2009,  the 
Department  divides  the  total  number  of  H-2 A 
workers  certified  in  2009  (99,472)  by  the  average 
number  of  workers  per  employer  application  (12) 
and  then  multiplies  this  value  by  50  percent  to 
obtain  a  total  of  4,145  packages  send  to  recruiters. 
This  value  is  then  multiplied  by  the  cost  of 
shipping  a  package  to  Mexico  via  the  U.S.  Postal 
Service  ($9.60)  to  obtain  a  total  cost  of  $39,789  for 
mailing  terms  and  conditions  to  foreign  recruiters. 
To  estimate  this  cost  for  employers  that  do  not  use 
foreign  recruiters  in  2009,  the  Department 
multiplies  the  total  number  of  H-2  A  workers 
certified  in  2009  (99,472)  by  the  percent  of 
employers  who  do  not  use  foreign  recruiters  (50 
percent)  and  the  cost  of  shipping  a  mailer  to  Mexico 
via  the  U.S.  Postal  Service  ($1.59)  for  a  total  cost 
in  2009  of  $79,080.  The  Department  then  sums 
these  two  costs  to  obtain  a  total  cost  in  2009  of 
$118,869  ($39,789  +  $79,080).  The  Department  then 
repeats  this  calculation  for  each  year  of  the  analysis 
period,  using  the  projected  number  of  H-2A 
workers  certified  each  year,  to  obtain  an  average 
annual  cost  of  $172,200. 

^5  To  estimate  the  cost  of  photocopying  the 
revised  ETA-790  for  each  worker  in  2009,  the 
Department  multiples  the  total  number  of  H-2  A 
workers  certified  (99)472),  the  number  of  pages  in 
the  ETA-790  (1  page),  and  the  cost  per  photocopy 
($0.12)  to  obtain  a  total  cost  in  2009  of  $11,937.  The 
Department  repeats  this  calculation  each  year  to 
obtain  an  average  annual  cost  of  $17,292. 


housing,  and  family  housing  under  the 
regulations  remain  the  same  as  under 
the  2008  Final  Rule.  One  notable 
difference,  however,  is  the  timeframe  in 
which  an  inspection  of  the  employer’s 
housing  must  occur. 

In  this  Final  Rule,  when  an  employer 
places  a  Form  ETA-790  with  the  SWA 
serving  the  area  of  intended 
employment  60  to  75  days  before  the 
date  of  need,  the  employer  is  required 
to  disclose  the  location  and  type  of 
housing  to  be  provided  to  domestic  and 
H-2A  workers.  Upon  receipt  of  the 
Form  ETA-790,  the  SWA  will  schedule 
and  conduct  an  inspection  of  the 
employer’s  housing.  Unlike  the  2008 
Final  Rule,  this  Final  Rule  requires  that 
the  pre-occupancy  inspection  of  the 
employer’s  housing  be  completed  prior 
to  the  issuance  of  a  temporary  labor 
certification,  which  is  30  days  before  the 
date  of  need. 

The  Department  expects  that  this 
change  in  timing  will  have  a  minimal 
economic  impact  on  employers.  Because 
employers  are  required  to  place  the  job 
order  with  the  SWA  between  60  and  75 
days  prior  to  the  date  of  need,  the  SWA 
will  have  between  30  and  55  days  to 
schedule  and  conduct  a  timely 
inspection  of  the  housing.  The 
Department  believes  that  this  enhanced 
recruitment  timeft-ame  will  also  provide 
a  sufficient  amount  of  time  for  SWAs  to 
conduct  the  required  pre-occupancy 
housing  inspection.  Prior  to  the  2008 
Final  Rule,  the  Department’s  experience 
is  that  most  employers  who  routinely 
use  the  H-2A  pit)gram  prepare  their 
housing  in  advance  of  inspection  and/ 
or  communicate  with  SWA  staff  with 
respect  to  changes  in  the  location(s)  or 
type(s)  of  housing  before  application 
filing  occurred  at  45  days  prior  to  the  - 
date  of  need.  This  past  practice  was 
necessary,  particularly  among  large 
grower  associations,  to  allow  SWAs  to 
schedule  and  conduct  pre-occupancy 
housing  inspections  in  a  timely  manner 
and  to  minimize  disruptions  to  the 
process  of  obtaining  labor  certification, 
petitioning  for  workers  at  USCIS, 
obtaining  visas  through  the  U.S. 
consulate,  and  bringing  foreign  workers 
to  the  worksite  by  the  certified  date  of 
need. 

The  Department  examined  program 
activity  data  for  FY  2007  and  FY  2008 
to  determine  if  this  Final  Rule’s 


s®  The  Department  notes  that  such  inspection  is 
mandated  by  other  regulations  governing  the 
agricultural  clearance  process.  Pmsuant  to  20  CFR 
654.400,  SWAs  must  deny  intrastate  and  interstate 
recruitment  services  unless,  among  other  things,  a 
preoccupancy  inspiection  has  been  conducted  (with 
conditional  access  permitted  for  H-2A  employers 
for  a  limited  time,  period).  These  regulations  govern 
all  migrant  seasonal  worker  housing  inspections. 


requirement  of  completion  of  a  pre¬ 
occupancy  housing  inspection  prior  to 
temporary  certification  would  have  a 
significant  negative  impact  on 
employers.  For  employer  applications 
certified  in  FY  2007  and  FY  2008,  the 
Department  issued  determinations  an 
average  of  27  calendar  days  before  the 
employer’s  certified  start  date  of  need; 
the  median  in  both  years  was  29 
calendar  days  before  the  employer’s 
certified  start  date  of  need.  This 
processing  timeframe  provided 
employers  with  sufficient  time  to 
petition  USCIS  and  obtain  visas  fi’om 
the  U.S.  consulate  in  order  to  bring 
foreign  workers  from  their  place  of 
residence  to  the  worksite  by  the 
certified  start  date  of  need.  Any 
downstream  delays  in  processing  at 
either  USCIS  or  the  U.S.  consulate,  such 
as  scheduling  and  conducting 
interviews  for  foreign  workers,  cannot 
be  attributed  to  the  Department’s 
processing  of  the  temporary  labor 
certificatk)n. 

The  Department  also  examined  the 
percentage  of  H-2  A  labor  certifications 
that  were  issued  during  FY  2007  and  FY 
2008  beyond  the  statutory  30  days 
timeframe  such  that  the  issuance  of  the 
determination  would  have  negatively 
affected  the  employer’s  ability  to  obtain 
foreign  workers  by  the  certified  start 
date  of  need.  To  do  this,  the  Department 
assumed  that,  following  issuance  of  the 
temporcuy  labor  certification,  generally 
employers  would  receive  the  labor 
certification  within  2  days,  file  an  1-129 
petition  for  non-premium  processing 
and  receive  approval  from  USCIS  within 
5  business  days,  file  appropriate 
applications  with  DOS  and  obtain  visas 
within  5  days,  and  transport  foreign 
workers  to  the  worksite  in  the  U.S.  over 
the  course  of  3  days.  Using  these 
assumptions,  the  Depeurtment 
determined  that  any  labor  certification 
issued  later  them  15  business  days 
before  the  employer’s  certified  start  date 
of  need  would  have  negatively  impacted 
the  employer’s  ability  to  obtain  foreign 
workers. 

For  FY  2007,  of  the  H-2A  labor 
certification  applications  approved 
between  October  1,  2006  and  September 
30,  2007  (273  out  of  4,526  certifications) 
for  employers  and  associations  of 
employer  producers,  approximately  6 
percent  were  issued  by  the  Department 
less  than  15  days  before  the  certified 
start  date  of  need,  thus  having  a 
potential  adverse  impact.  For  FY  2008, 
of  the  H-2A  labor  certification 
applications  approved  between  October 
1,  2007  arid  September  30,  2008  (271 
out  of  5,014  certifications)  for  employers 
and  associations  of  employer  producers, 
approximately  5.4  percent  were  issued 
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by  the  Department  less  than  15  days 
before  the  certified  start  date  of  need. 
Some  proportion  of  these  resulted  from 
delays  in  the  housing  inspection,  but 
the  Department  cannot  identify  how 
many  were  delayed  for  this  reason  alone 
apart  from  those  delayed  for  other 
reasons  (for  example,  a  failure  of  the 
employer  to  provide  the  Department 
with  evidence  of  the  coverage  of 
workers  by  workers’  compensation).  The 
Department’s  program  experience  has 
demonstrated  that  the  new  requirement 
for  a  pre-occupancy  housing  inspection 
prior  to  temporary  labor  certification 
has  not  and  will  not  have  a  significant 
impact  on  employers’  ability  to  obtain 
foreign  workers  by  the  certified  start 
date  of  need. 

Because  of  data  limitations,  we  were 
not  able  to  monetize  the  costs  and 
benefits  associated  with  this  provision. 
The  Department  believes  such  costs  will 
be  minimal. 

i.  Enhanced  Coverage  of  Transportation 

Expenses  * 

Under  the  2008  Final  Rule,  the 
employer  provides  for  travel  expenses 
and  subsistence  for  foreign  workers  only 
to  and  from  the  place  of  recruitment, 
defined  as  the  appropriate  U.S. 
consulate  or  port  of  entry.  Under  this 
Final  Rule,  the  Department  no  longer 
limits  the  definition  of  the  place  of 
recruitment  to  the  appropriate  U.S. 
consulate  or  port  of  entry  but  rather 
reverts  to  the  standard  in  place  under 
the  1987  Rule.  The  employer  is  required 
to  pay  the  costs  of  transportation  from 
the  worker’s  place  of  recruitment  to  and 
hum  the  place  of  employment.  The 
Department  estimates  average  annual 
costs  of  these  additional  transportation 
expenditures  to  be  approximately  $9.1 
million.37 

j.  Other 

During  the  first  year  that  this  Final  • 
Rule  would  be  in  effect,  all  employers 
would  need  to  learn  about  the  new 
application  process  and  how 
compliance  will  be  judged.  We  estimate 
the  cost  of  this  process  by  multiplying 
the  number  of  applications  submitted  by 
employers  by  the  time  required  to  read 


The  Department  estimates  the  cost  of  this 
requirement  in  2009  multiplying  the  total 
number  of  H-2A  workers  certified  in  2009  (99,472) 
by  the  cost  of  bus  fare  from  the  worker’s  place  of 
recruitment  to  the  consulate  and  back.  The 
Department  multiplies  by  two  the  one-way  cost  of 
bus  fare  of  $31.50  (based  on  the  cost  of  a  bus  trip 
from  Oaxaca  to  Mexico  City,  source:  http:// 
www.ticketbus.com.mxh  These  assumptions  result 
in  a  total  cost  for  this  requirement  in  2009  of 
$6,266,736  (99,472  x  $31.50  x  2).  The  Department 
repeats  this  calculation,  using  the  projected  number 
of  H-2Aavorkers,  for  each  year  of  the  analysis 
period  to  obtain  an  average  annual  cost  of 
$9,078,346  for  this  requirement. 


the  new  Final  Rule  and  any  educational 
and  outreach  materials  that  explain  the 
H-2A  application  process  under  this 
Final  Rule  by  the  average  compensation 
of  a  human  resources  manager  at  an 
agricultural  business.  The  Department 
estimates  this  one-time  cost  to 
employers  at  $1.0  million.^s 

This  Final  Rule  requires  that  contracts 
be  translated  into  the  languages  of 
employees  who  do  not  speak  English. 
Employers  are  already  required  to 
provide  contract  translation  for  Spanish¬ 
speaking  workers.  The  Department 
multiplies  the  percent  of  H-2A  workers 
who  do  not  speak  English  or  Spanish  by 
the  total  number  of  H-2A  applications 
to  estimate  the  number  of  contract 
translations  required.^^  The  Department 
then  multiplies  the  resulting  value  by 
the  average  number  of  pages  per 
contract  and  the  cost  per  page  for 
translation.^®  The  Department  estimates 
average  annual  costs  of  contract 
translation  at  $0.08  million. 

This  Final  Rule  also  requires  that  H- 
2ALCs  submit  photocopies  of  contracts 
with  fixed  agricultural  sites  as  well  as 
the  original  surety  bonds.  To  estimate 
the  number  of  H-2ALCs  that  will  be 
subject  to  this  requirement,  the 
Department  multiplies  the  total  number 
of  H-2A  applications  by  the  percent  of 
H-2A  employers  who  are  foreign  labor 
contractors.  To  estimate  the  cost  of 
submitting  photocopies  of  contracts,  the 
Department  multiplies  the  resulting 
value  by  the" average  number  of  pages 
per  employer  contract  and  the  cost  per 
photocopy,  resulting  in  average  annual 
costs  of  contract  submission  of  $0,006 


The  Department  estimates  that  employers  will 
spend  2  hours  to  read  the  new  rule  and  outreach 
and  educational  materials  explaining  the  program. 
The  Department  assumes  that  this  labor  will  be 
performed  by  a  human  resources  manager  at  an 
agricultural  firm  at  an  hourly  wage  rate  of  $60.27, 
as  calculated  above.  The  Department  multiplies  this 
hourly  wage  rate  by  2  and  by  the  total  number  of 
H-2A  applications  received  in  2009  (8,150)  to 
obtain  a  total  cost  for  this  requirement  of  $982,474 
in  2009. 

Approximately  0.6  percent  of  H-2  A  workers  do 
not  speak  English  or  Spanish  (source:  http:// 
www.dhs.gov/xIibrary/assets/statistics/yearbook/ 
2008/tabIe32d.xIs).  The  Department  multiplies  this 
percentage  by  the  total  number  of  H-2  A 
applications  certified  in  2009  (7,665)  to  obtain  a 
total  of  47  contracts  needing  to  be  translated  in 
2009. 

♦“The  Department  assumes  that  the  average 
number  of  pages  per  contract  is  50,  and  the  cost  per 
page  for  translation  is  $19.50  (source:  http:// 
www.languagescape.com].  The  Department 
multiplies  the  number  of  contracts  needing  to  be 
translated  in  2009  (47)  by  the  average  number  of 
pages  per  contract  (50)  and  the  cost  per  page  for 
translation  to  obtain  a  total  cost  of  $45,720  in  2009. 
The  Department  repeats  this  calculation  for  each 
year  of  the  analysis  period  using  the  projected 
number  of  H-2A  applications  certified  to  obtain  an 
average  annual  cost  of  $80,233  for  this  requirement. 


million.’*^  To  estimate  the  cost  of  j 

providing  the  surety  bond,  the  1 

Department  multiplies  the  number  of  i 

H-2ALCs  that  will  be  subject  to  this 
requirement  hy  the  average  number  of 
pages  per  surety  bond  and  the  cost  per 
photocopy,  resulting  in  average  annual 
costs  of  surety  bond  documentation  of 

$0,001  million.^2 

To  inform  the  public  about  this  Final 
Rule,  the  Department  will  produce  and 
deliver  outreach  and  education 
materials  to  employers  in  order  to 
explain  the  new  application  process  and 
how  compliance  will  he  judged.  We 
estimate  this  cost  hy  multiplying  the 
hours  required  to*  develop,  maintain, 
and  distribute  such  materials  by  the 
average  compensation  of  Department 
staff  and  find  average  annual  cost  to  the 
Department  equal  to  $0.1  million.’*^ 

Several  commenters  noted  that  H-2A 
employers  would  incur  additional  costs 
associated  with  off-site  interviews  and 


♦’  The  Department  estimates  that  approximately  7 
percent  of  H-2A  employers  are  foreign  labor 
contractors.  The  Department  multiplies  this 
percentage  by  the  total  number  of  H-2  A 
applications  requested  in  2009  (8,150)  by  the 
average  number  of  pages  in  a  contract  (50)  and  the 
cost  per  page  for  photocopying  ($0.12)  to  obtain  a 
total  cost  in  2009  of  $3,566.  The  Department 
rejJfeated  this  calculation  for  each  year  using  the 
projected  number  of  H-2  A  applications  requested 
to  obtain  an  average  annual  cost  of  $6,258  for  this 
requirement. 

The  Department  estimates  that  the  average 
number  of  pages  per  surety  bond  is  5,  and  the  cost 
per  photocopy  is  $0.12.  Using  these  assumptions 
and  the  same  assumptions  as  above  for  the  number 
of  applications  results  in  a  total  cost  for  this 
requirement  of  $357  (0.07  x  8,150  x  5  x  $0.12)  in 
2009.  The  Department  repeats  this  calculation  for 
each  year  using  the  projected  number  of  H-2A 
applications  requested  to  obtain  an  average  annual 
cost  of  $626  for  this  requirement. 

♦3  The  DepMtment  estimates  that  Department  staff 
(GS-12  step  5)  will  spend  160  hours  during  the  first 
year  of  the  program  to  develop  educational  and 
outreach  materials.  For  every  subsequent  year,  the 
Department  estimates  that  staff  will  spend  40  hour 
to  review  and  update  educational  materials,  as 
appropriate.  The  hourly  salary  for  Department  staff 
($31.34)  was  multiplied  by  an  index  of  1.69  to 
account  for  employee  benefits  and  proportional 
operating  costs,  resulting  in  an  hourly  rate  of  $52.96 
for  a  GS-12,  step  5.  These  assumptions  result  in  a 
total  labor  cost  of  $8,474  ($52.96  x  160)  for  2009 
and  $2,119  ($52.96  x  40)  in  subsequent  years.  To 
estimate  the  materials  cost  of  this  requirement  in 
2009,  the  Department  used  the  total  number  of  H- 
2A  applications  requested  in  2009  (8,150)  and 
multiplied  it  by  the  assumed  percentage  of 
applicants  that  are  small  farms  (98  percent)  to 
obtain  a  total  of  7,987  compliance  guides  needed. 
The  Department  then  determines  the  cost  for 
photocopying  by  multiplying  the  average  page 
length  of  a  compliance  guide  (100  pages)  by  the  cost 
of  $0.12  per  page.  The  Department  then  includes 
the  cost  of  a  clasp  for  a  heavyweight'envelope 
($0.12)  and  a  cost  of  $4.95  per  compliance  guide  for 
postage.  Multiplying  these  costs  together  results  in 
a  total  materials  cost  of  $56,468  for  this  requirement 
in  2009.  Summing  the  labor  and  materials  costs 
together  results  in  a  total  cost  of  $64,942  ($8,747  + 
$56,468)  for  this  requirement  in  2009.  The 
Department  repeats  this  calculation  for  each  year  to 
obtain  an  average  emnual  cost  of  $101,849. 
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courier  (overnight  mail)  services.  The 
use  of  private  off-site  interview  space 
and  courier  services  is  not  required  by 
this  Final  Rule.  Therefore,  any  costs 
associated  with  such  activities  are  not 
considered  in  this  analysis. 

5.  Summary  of  Cost-Benefit  Analysis 

Exhibit  1  presents  a  summary  of  the 
cost-benefit  analysis  of  this  Final  Rule. 
The  monetized  costs  and  benefits 
displayed  are  the  yearly  summations  of 
the  calculations  described  above.  In 
some  cases,  the  totals  for  1  year  are  less 
than  the  totals  of  the  annual  averages 
described  above.  For  example,  the 
annual  average  cost  of  enhanced 
transportation  expenses — the  largest 
cost  component  of  this  Final  Rule — is 
$9.1  million  across  the  10-year  time 
horizon,  but  the  individual  yearly 
values  range  from  $6.3  million  in  2009 
to  $12.5  million  in  2018.  This  increase 
in  yearly  costs  is  due  to  the  changes  in 
program  participation  across  the  time 
horizon  of  the  cost-benefit  analysis.  The 
monetized  costs  exceed  the  monetized 
benefits  both  at  a  7  percent  and  a  3 
percent  discount  rate.  The  size  of  the 
net  benefits,  the  absolute  difference 
between  the  projected  benefits  and 
costs,  is  negative. 


Exhibit  1— Summary  of  Monetized 
Benefits  and  Costs 


Year 

Monetized 

benefits 

(Smillions/ 

year) 

Monetized 

costs 

(Smillions/ 

year) 

1.  2009  . 

0.47 

9.52 

2.  2010 . 

0.47 

8.34 

3.  2011  . 

0.47 

9.03 

4.  2012 . 

0.47 

9.77 

5.  2013 . 

0.47 

10.58 

6.  2014 . 

0.47 

11.46 

7.  2015 . 

0.47 

12.41 

8.  2016 . 

0.47 

13.45 

9.  2017 . 

0.47 

14.58 

10.  2018 . 

0.47 

15.80 

Undiscounted 

total  . 

4.68 

114.93 

Total  with  7  Per¬ 
cent  dis- 

counting . 

3.29 

77.70 

Total  with  3  Per¬ 
cent  dis- 

counting . 

3.99 

96.41 

Totals  may  not  add  because  of  rounding. 


Due  to  lack  of  adequate  data,  the 
Department  is  not  able  to  provide 
monetary  estimates  of  several  important 
benefits  to  society,  including  the 
increased  employment  opportunities  for 
U.S.  workers  and  the  enhancement  of 
worker  protections  for  U.S.  and  H-2A 
workers. 


The  Department  has  concluded  that 
after  consideration  of  both  the 
quantitative  and  qualitative  impacts  of 
this  Final  Rule,  the  societal  benefits  of 
the  rule  justify  the  societal  costs. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (RF’A) 
at  5  U.S.C.  603  requires  agencies  to 
prepare  a  regulatory  flexibility  analysis 
to  determine  whether  a  regulation  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Section  605  of  the  RFA  allows  an  • 
agency  to  certify  a  rule  in  lieu  of 
preparing  an  analysis  if  the  regulation  is 
not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Further,  under 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  801  (SBREFA),  an  agency  is 
required  to  produce  a  compliance 
guidance  for  small  entities  if  the  rule 
has  a  significant  economic  impact.  The 
Assistant  Secretary  of  ETA'has  notified 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration  (SB A),  under 
the  RFA  at  5  U.S.C.  605(b),  and  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

1.  Definition  of  a  Small  Business 

A  small  entity  is  one  that  is 

independently  owned  and  operated  and 
which  is  not  dominant  in  its  field  of 
operation.  The  definition  of  small 
business  varies  from  industry  to 
industry  to  the  extent  necessary  to 
properly  reflect  industry  size 
differences.  An  agency  must  either  use 
the  SBA  definition  for  a  small  entity,  or, 
establish  an  alternative  definition  for 
the  agricultural  industry.  The 
Department  has  adopted  the  SBA 
definition,  which  is  an  establishment 
with  aimual  revenues  of  less^han  $0.75 
million. 

2.  Impact  on  Small  Businesses 

The  Department  has  estimated  the 
incremental  costs  for  small  businesses 
from  the  2008  Final  Rule  (the  baseline) 
to  this  rule.  We  have  estimated  the  costs 
of  the  increased  wages  paid  to  H-2A 
workers,  reading  and  reviewing  the  new 
application  and  compliance  processes, 
the  enhanced  coverage  of  transportation 
expenses,  coverage  of  visa  and  border 
crossing  expenses,  the  enhanced  worker 
protections  through  compliance 
certification,  the  changes  in  the 
requirement  for  housing  inspections,  the 
enhanced  U.S.  worker  referral  period, 
the  changes  in  the  requirements  for 
contract  revisions,  and  the  disclosure  of 
terms  and  conditions.  This  analysis 
includes  the  incremental  cost  of  this 


rule  as  it  adds  to  the  requirements  in  the 
2008  Final  Rule.  This  analysis  does  not 
include  the  baseline  costs  of  the  2008 
Final  Rule,  such  as  the  associated 
application  fees  and  costs  for  record 
keeping,  because  none  of  these 
requirements  have  changed  from  the 
2008  Final  Rule. 

Approximately  98  percent  of  U.S. 
farms  have  revenues  of  less  than  $0.75 
million  and,  therefore,  fall  within  the 
SBA’s  definition  of  small  entity.  The 
Department  estimates  that  by  2018  there 
will  be  approximately  22,601 
applications  (not  necessarily  applicants) 
to  the  H-2A  program.  Even  if  all  22,601 
applications  are  filed  by  unique  small 
farms,  the  percentage  of  small  farms 
applying  for  temporary  agricultural 
worker  certification  will  be  only  1.2 
percent  of  the  total  number  of  small  U.S. 
farms.'*^  Because  the  rule  will  impact 
less  than  10  percent  of  the  total  number 
of  small  U.S.  farms,  the  rule  will  not 
have  an  impact  on  a  substantial  number 
of  small  entities  as  described  by  the 
RFA. 

To  examine  the  impact  of  this  rule  on 
small  entities,  the  Department  evaluates 
the  impact  of  the  incremental  costs  on 
the  average  small  entity,  which  is 
assumed  to  apply  for  12  temporary 
workers.  The  Department  estimates  that 
these  farms  have  annual  revenues  of 
about  $367,000.45 

a.  Increased  Wages  Paid  to  H-2A 
Workers 

As  discussed  earlier,  the  use  of  the 
USDA  survey  for  the  determination  of 
wages  as  opposed  to  the  BLS  OES  Wage 
Survey,  which  was  used  in  the  2008 
Final  Rule,  results  in  an  increase  of 
$1.02  in  hourly  wages  paid  to  H-2A 
workers.  The  Department  multiplies  this 
hourly  wage  increase  by  8  hours  to 
obtain  a  daily  cost  of  the  increase  in  . 
wages  of  $8.16  ($1.02  x  8).  The 


**  Based  on  the  number  of  farms  in  2007  and 
assuming  that  the  number  of  farms  will  decline  at 
the  same  average  annual  rate  as  it  has  in  the  past 
10  years,  the  Department  estimates  that  in  2018 
there  will  be  approximately  1,878,971  farms. 

Based  on  the  average  duration  of  temporary 
agricultural  workers’  stay,  the  Department  estimates 
that  these  workers  work,  on  average,  198  days.  As 
already  discussed,  temporary  agricultural  workers 
will  be  paid,  on  average,  $9.36  per  hour.  Given  this 
hourly  rate  and  1,584  working  hours  per  year,  a 
small  erifity  hiring  12  temporary  workers  incurs 
hired  farm  labor  costs  of  $177,915  ($9.36  x  1,584 
X  12).  Based  on  the  2002  Census  of  Agriculture, 
hired  farm  labor  costs  account,  on  average,  for  41.2 
percent  of  total  farm  costs  while  total  costs 
represent,  on  average,  86.3  percent  of  total 
revenues.  Applying  these  rates  to  the  estimated 
hired  labor  costs,  we  estimate  that  a  small  farm 
employing  12  temporary  agricultural  workers 
would  have  total  production  expenses  of  $316,777, 
revenues  of  $366,936,  and  net  farm  income  (i.e., 
revenues  minus  production  expenses)  of  $50,159 
per  year. 
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Department  then  multiplies  this  daily 
labor  cost  by  198,  which  is  the  average 
number  of  days  worked  by  H-2A 
workers.  This  results  in  a  total  cost  of 
$1,615.68  ($8.16  X  198)  per  H-2A 
worker  per  year  and  an  average  annual 
cost  of  $1,615.68  over  the  10-year 
analysis  period  due  to  the  increase  in 
wages.  For  employers  hiring  the  average 
number  (12)  of  H-2A  workers,  this 
results  in  a  total  cost  of  $19,388.16 
($1,615.68  X  12)  per  year  due  to  the 
increase  in  wages,  or  an  average  annual 
cost  of  $19,388.16  over  the  10-year 
analysis  period. 

b.  Reading  and  Reviewing  the  New 
Application  and  Compliance  Processes 

During  the  first  year  that  this  rule 
would  be  in  effect,  employers  would 
need  to  learn  about  the  new  application 
process  and  how  compliance  will  be 
determined.  VVe  estimate  this  cost  by 
multiplying  the  time  required  to  read 
the  new  rule  and  any  educational  and 
outreach  materials  that  explain  the  H- 
2A  application  process  under  this  rule 
by  the  average  compensation  of  a 
human  resources  manager  at  an 
agricultural  business.  In  the  first  year  of 
the  rule,  the  Department  estimates  that 
the  average  small  farm  will  spend 
approximately  2  hours  of  staff  time  to 
read  and  review  the  new  application 
and  compliance  processes,  which 
amounts  to  approximately  $120.55 
($60.27  X  2)  in  labor  costs  in  the  first 
year  and  an  average  annual  cost  of 
$12.06  ($120.55/10)  over  the  10-year 
analysis  period.'^® 

c.  Enhanced  Coverage  of  Transportation 
Expenses 

Under  the  2008  Final  Rule,  the 
employer  provides  for  travel  expenses 
and  subsistence  for  foreign  workers  only 
to  and  ft-om  the  appropriate  U.S. 
consulate  or  port  of  entry.  Under  this 
Final  Rule,  the  employer  is  required  to 
pay  the  costs  of  transportation  from  the 
worker’s  place  of  recruitment  to  and 
from  the  place  of  employment.  The 
Department  estimates  that  the  average 
small  farm  would  incur  costs  of  $63.00 
($31.50  X  2)  per  worker  per  year  related 
to  the  enhanced  coverage  of 
transportation  expenses,  or  an  average 
annual  cost  of  $63.00  per  worker.'*^  For 


<®The  Department  estimates  that  employers  will 
spend  2  hours  to  read  the  new  rule  and  outreach* 
and  educational  materials  explaining  the  program. 

In  addition,  the  Department  estimates  that  the 
median  hourly  wage  for  a  human  resources  manager 
is  $42.15  (as  published  by  the  Department’s  OES 
survey,  0*Net  Online),  which  we  increased  by  1.43 
to  account  for  private-sector  employee  benefits 
(source;  BLS  for  an  hourly  wage  rate  of  $60.27. 

■•'The  Department  estimates  these  costs  by 
multiplying  the  total  number  of  H-2A  workers 
certified  by  the  cost  of  bus  fare  from  the  worker's 


employers  hiring  the  average  number  of 
workers  (12),  this  requirement  results  in 
an  average  annual  cost  of  $756.00 
($63.00  X  12). 

d.  Coverage  of  Visa/Border  Crossing 
Expenses 

Under  this  Final  Rule,  the  employer 
must  pay  the  visa  and  border  crossing 
fees  of  the  H-2A  workers  they  employ. 
Although  this  cost  is  a  transfer  from 
U.S.  employers  to  H-2A  workers,  this 
requirement  represents  an  increase  in 
the  cost  of  U.S.  employers.  Each  H-2A 
worker  must  pay  a  visa  application  fee 
of  $131.00  and  a  reciprocity  fee  based 
on  their  country  of  origin.**®  To  estimate 
the  cost  of  the  reciprocity  fee  to 
employers,  the  Department  researched 
the  reciprocity  fee  for  the  five  top 
countries  supplying  H-2A  workers.  The 
reciprocity  fees  for  these  countries 
ranged  from  $0  to  $100.00,  which  is  the 
reciprocity  fee  for  Mexico,  the  top 
source  of  H-2A  workers.**®  To  be 
conservative  in  its  estimate  of  costs  to 
U.S.  employers,  the  Department  used 
the  maximum  reciprocity  fee  of  $100.00 
to  obtain  a  total  cost  per  worker  of 
$231.00  ($131.00  +  $100.00).  For 
employers  hiring  the  average  number  of 
workers  (12),  this  requirement  results  in 
an  average  annual  cost  of  $2,772.00 
($231.00  X  12). 

e.  Enhancing  Worker  Protections 
Through  Compliance  Certification 

The  certification  of  compliance  will 
represent  minimal  costs  to  employers 
because  they  will  need  to  submit  copies 
of  recruitment  activities,  details  of  job 
offers,  workers’  compensation 
documentation,  and  for  H-2ALCs, 
registration;  surety  bond,  and  work 
contracts,  rather  than  attesting  that  they 
have  complied  with  the  required 
elements  of  the  H-2A  program.  Under 
the  2008  Final  Rule,  employers  are 
already  required  to  obtain  and  retain 
these  documents  and  this  rule  simply 
requires  the  submission  of  those 
existing  documents,  particularly 
workers’  compensation  and  housing 
inspections,  to  the  Department  in  order 
to  satisfy  the  program’s  underlying 
statutory  assurances.  The  Department 
estimates  this  cost  by  multiplying  the 
difference  in  time  to  prepare  the  new  H- 
2A  application  as  compared  to  that 
under  the  2008  Final  Rule  for  both  new 
H-2A  applicants  and  previous 
applicants.  We  then  multiply  these 
products  by  the  average  compensation 


home  to  the  consulate  and  back.  The  Department 
assumes  one-way  cost  of  bus  fare  of  $31.50. 

Source:  http://travel.state.gov/visa/teinp/types/ 
types_1263.htmltttemp. 

Source:  http://travel.state.gov/visa/frvi/ 
reciprocity/reciprocity _3272.html. 


of  a  human  resources  manager  at  an 
agricultural  business  ($60.27  per  hour, 
as  calculated  above). 

For  small  employers  applying  to  the 
program  for  the  first  time,  the 
Department  estimates  that  the 
application  will  take  approximately 
one-half  hour  (0.5  hours)  more  to 
complete.  This  results  in  additional 
labor  costs  equal  to  $30.14  ($60.27  x 
0.5).  For  applicants  familiar  with  the 
process,  the  Department  estimates  that 
the  application  will  require 
approximately  20  additional  minutes 
(0.33  hours)  to  complete.  The  result  is 
additional  labor  costs  of  $20.09  ($60.27 
X  0.33)  for  applicants  familiar  with  the 
program.  Because  the  application  will 
be  longer,  the  Department  adds  the  costs 
of  photocopying  additional  pages  and 
additional  postage  required  to  the  labor 
costs  above.®®  In  total,  the  Department 
estimates  that  the  average  small  farm 
that  is  a  new  H-2A  applicant  would 
incur  an  average  annual  cost  of  $48.94 
($30.14  -I-  $18.80),  and  the  average  small 
farm  that  is  a  previous  H-2A  applicant 
would  incur  an  average  annual  cost  of 
$38.89  ($20.09  +  $18.80). 

This  rule  also  requires  that  contracts 
be  translated  into  the  languages  of 
employees  who  do  not  speak  English. 
Employers  are  already  required  to 
provide  contract  translations  for 
employees  who  speak  Spanish.  We 
multiply  the  percent  of  H-2 A  workers 
who  do  not  speak  English  or  Spanish  by 
the  average  number  of  pages  per 
contract  and  the  cost  per  page  for 
translation.®*  The  Department  estimates 
the  average  small  farm  would  incur 
average  annual  costs  of  contract 
translation  of  $5.96  (0.6  percent  x  50  x 
$19.50). 

f.  Changes  in  the  Requirement  for 
Housing  Inspections 

This  Final  Rule  retains  most  of  the 
2008  Final  Rule  provisions  governing 
housing  inspections.  The  employer’s 
obligations  with  respect  to  housing 
standards,  rental  or  public 
accommodations,  open  range  housing, 
deposit  charges,  charges  for  public 
housing,  and  family  housing  under  this 


The  Department  estimates  that  an  average  of 
150  additional  pages  will  need  to  be  photocopied 
at  a  cost  of  $0.12  per  photocopy.  The  additional 
pages  weigh  approximately  17.6  ounces  and  require 
$0.80  in  postage  per  application.  These 
assumptions  result  in  a  total  materials  cost  of  this 
requirement  of  $18.80  ((150  x  $0.12)  +  0.80). 

Approximately  0.6  percent  of  H-2A  workers  do 
not  speak  English  or  Spanish  (source:  http:// 
K’ww.dhs.gov/xUbrary/assets/staristics/yearbook/ 
2008/table32d.xIs).  The  Department  assumes  that 
the  average  number  of  pages  per  contract  is  50,  and 
the  cost  per  page  for  translation  is  $19.50  (source: 
http://www.Ianguagescape.com]. 
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rule  have  remained  the  same  as  under 
the  2008  Final  Rule. 

One  notable  difference,  however,  is 
the  timeframe  in  which  an  inspection  of 
the  employer’s  housing  must  occur. 
Unlike  the  2008  Final  Rule,  this  rule 
requires  that  the  pre-occupancy 
inspection  of  the  employer’s  housing  be 
completed  prior  to  the  issuance  of  a 
temporary  labor  certification,  which  is 
30  days  before  the  date  of  need  for  the 
workers. 

The  Department  expects  that  this  ' 
change  in  timing  will  have  a  minimal 
economic  impact  on  employers.  Prior  to 
the  effective  date  of  the  2008  Final  Rule, 
the  Department’s  experience  was  that 
the  majority  of  employers  who  routinely 
used  the  H-2A  program  prepared  their 
housing  in  advance  of  inspection  and/ 
or  communicated  with  SWA  staff  with 
respect  to  changes  in  the  location  (s)  or 
typ8(s)  of  housing  before  application 
filing  occurred  at  45  days  prior  to  the 
date  of  need.  Because  of  data 
limitations,  we  were  not  able  to 
monetize  the  costs  and  benefits 
associated  with  this  provision. 

g.  Contract  Revisions  and  the  Disclosure 
of  Terms  and  Conditions 

This  rule  requires  that  employers 
disclose  the  terms  and  conditions  of  the 
employment  no  later  than  the  time  an 
H-2A  worker  applies  for  a  visa  in  the 
foreign  country  rather  than  by  the  first 
day  of  employment.  As  discussed  above, 
this  requires  that  employers  mail  the 
terms  and  conditions  documents  to 
workers  instead  of  delivering  the 
document  to  workers  by  hand  once  they 
arrive  at  the  work  site.  To  estimate  the 
cost  of  this  requirement  to  a  small 
entity,  the  Department  uses  the  cost  of 
shipping  a  package  to  Mexico  via  the 
United  States  Postal  Service  ($9.60)  for 
entities  required  to  mail  packages  for 
the  average  number  (12)  of  H-2A 
workers.  For  the  smallest  of  entities 
employing  only  one  H-2A  worker,  the 
Department  assumed  the  cost  of  this 
requirement  was  equal  to  the  cost  of 
shipping  a  mailer  to  Mexico  via  the 
United  States  Postal  Service  ($1.59).  The 
average  annual  cost  of  this  requirement 
is  thus  $9.60  for  entities  employing  the 
average  number  of  H-2A  workers,  and 
$1.59  for  the  smallest  of  entities 
employing  only  one  H-2A  worker. 

As  discussed  previously,  this  rule 
requires  employers  to  provide  a  copy  of 
a  revised  contract  to  affected  workers 
when  the  employer  applies  for  an 
extension  of  the  H-2A  certification.  To 
determine  the  cost  to  small  entities,  the 
Department  multiplied  the  number  of 
pages  in  the  Form  ETA-790  (one  page) 
and  the  cost  per  page  for  photocopying 
($0.12)  to  obtain  a  total  cost  per  affected 


entity  of  $0.12  ($0.12  x  1)  for  Form 
ETA-790  revision.  The  average  annual 
cost  of  this  requirement  is  thus  $1.44 
($0.12  X  12)  for  entities  employing  the 
average  number  (12)  of  H-2A  workers 
and  $0.12  for  the  smallest  of  entities 
employing  only  one  H-2A  worker. 

h.  Additional  Costs  for  Small  Employers 
Who  Are  H-2ALCs 

Employers  who  are  H-2ALCs  will 
incur  additional  costs  related  to  the 
submission  of  contracts  and  the 
provision  of  the  surety  bond.  For  both 
categories,  we  estimate  the  cost  by 
multiplying  the  additional  photocopies 
required  by  the  cost  per  photocopy.  The 
Department  estimates  that  the  average 
small  H-2ALC  will  incur  average 
annual  costs  of  $6.00  for  the  submission 
of  contract  photocopies  (50  x  $0.12)  and 
$0.60  (5  X  $0.12)  for  the  provision  of  the 
surety  bond.^z 

i.  Other  Issues 

The  Department  does  not  anticipate 
that  the  increased  SWA  activity  under 
this  rule  will  result  in  significant 
processing  delays,  as  the  Department 
continues  to  operate  under  the  statutory 
mandate  to  make  a  determination  of 
whether  or  not  the  application  meets  the 
threshold  requirements  for  certification 
within  7  days  of  filing.  The 
Department’s  analysis  pursuant  to  E.O. 
12866,  above,  contains  an  analysis  of 
potential  delays  for  all  employers, 
including  small  employers,  incurred  for 
all  reasons,  not  just  for  the  reason  of 
delays  that  may  happen  as  a  result  of 
increased  SWA  activity.  The  conclusion 
that  the  Department  has  drawn  from  this 
analysis  is  that  the  increased  SWA 
activity,  which  the  Department  believes 
is  required  by  statute,  will  not  result  in 
increased  delays  to  employers. 

Several  commenters  on  the  proposed 
rule  noted  that  H-2A  employers  would 
incur  additional  costs  associated  with 
off-site  interviews  and  courier  services. 
As  discussed  above,  the  use  of  private 
off-site  interview  space  and  courier 
services  are  not  required  by  this  Final 
Rule  and,  therefore,  do  not  constitute  a 
cost  to  small  entities. 

3.  Total  Cost  Burden  for  Small  Entities 

The  Department’s  calculations 
indicate  that  the  total  average  annual 
cost  of  this  rule  is  $22,994  for  the 
.average  small  entity  applying  to  the 
program  for  the  first  time  and  $22,984 
for  the  average  small  entity  that  has 
previous  program  familiarity.®^ 


51!  We  assume  that  the  average  number  of  pages 
per  contract  is  50,  the  number  of  pages  per  surety 
bond  is  5,  and  the  cost  per  photocopy  is  $0.12. 

55  For  illustration,  the  total  cost  of  $22,994  for  the 
average  small  entity  applying  to  the  program  for  the 


For  small  entities  that  apply  for  1 
worker  instead  of  12  (representing  the 
smallest  of  the  small  farms  that  hire 
workers),  the  Department  estimates  that 
the  total  average  annual  cost  of  the  rule 
ranges  from  $1,968  for  those  that  have 
previous  program  familiarity  to  $1,978 
for  small  entities  new  to  the  program.®** 

For  employers  that  are  H-2ALCs,  the 
Department  estimates  that  the  total 
average  annual  cost  of  this  rule  is  an 
additional  $85  for  the  average  small 
entity  applying  to  the  program  for  the 
first  time  and  an  additional  $75  for  the 
average  small  entity  that  has  previous 
program  familiarity.®® 

For  the  smallest  H-2ALCs  that  would 
apply  for  only  one  worker  instead  of  the 
average  of  12  workers,  the  Department 
estimates  that  the  total  annual  average 
cost  of  the  rule  ranges  from  an 
additional  $65  for  those  that  have 
previous  program  familiarity  and  an 
additional  $75  for  small  entities  new  to 
the  program.®® 

Due  primarily  to  the  increase  in  wages 
paid  to  H-2A  workers,  the  rule  is 
expected  to  have  a  significant  impact  on 
affected  small  entities.  The  affected 
small  entities,  how^ever,  represent 
approximately  1.2  percent  of  all  small 
U.S.  farms.  Therefore,  the  Department 
believes  that  this  Final  Rule  is  expected 
to  have  a  net  direct  cost  impact  on  a 
very  limited  number  of  small 
agricultural  employers,  above  and 
beyond  the  baseline  of  the  current  costs 
required  by  the  program  as  it  is 
currently  implemented  under  the  2008 
Final  Rule. 

4.  Alternatives  Considered  as  Options 
for  Small  Businesses 

While  we  have  concluded  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  we  have 
recognized  the  concerns  expressed  by 
small  businesses  and  have  made  every 


first  time  results  from  summing  the  totals  for  the 
various  rule  requirements  described  above  as 
follows:  $22,998  =  $19,388.16  +  $12.06  +  $756.00 
+  $2,772.00  +  $48.94  +  $5.96  +  $9.60  +  $1.44. 

5^  For  illustration,  the  total  cost  of  $1,968  for 
small  entities  with  previous  program  familiarity 
and  employing  only  one  worker  results  from 
summing  the  totals  for  the  various  rule 
requirements  described  above  as  follows:  $1,968  = 
$1,615.68  +  $12.06  +  $63.00  +  $231.00  +  $38.89  + 
$5.96  +  $0.12  +  $1.59. 

55  For  illustrStion,  the  total  cost  of  $85  for  the 
average  small  H-2ALC  applying  to  the  program  for 
the  first  time  results  from  Summing  the  {otals  for  the 
various  rule  requirements  described  above  as 
follows:  $85  =  $12.06  +  $48.94  +  $5.96  +  $1.44  + 
$9.60  +  $6.00  +  $0.60. 

56  For  illustration,  the  total  cost  of  $65  for  small 
H-2ALCS  with  previous  program  familiarity  and 
employing  only  one  worker  results  from  summing 
the  totals  for  the  various  rule  requirements 
described  above  as  follows:  $65  =  $12.06  +  $38.89 
+  $5.96  +  $0.12  +  $1.59  +  $6.00  +  $0.60. 
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effort  to  minimize  the  burden  on  all 
users.  The  Department’s  responsibilities 
under  the  INA,  however,  severely 
constrain  our  ability  to  make  any 
adjustments  to  program  requirements  in 
an  effort  to  address  concerns  unique  to 
small  business.  The  Department’s 
mandate  under  the  H-2A  program  is  to 
set  requirements  for  employers  who 
wish  to  import  foreign  agricultural 
w'orkers.  Those  standards  are  designed 
to  both  ensure  that  foreign  worker  are 
imported  only  if  qualified  domestic 
workers  are  not  available  and  that  the 
importation  of  H-2 A  workers  will  not 
adversely  effect  the  wages  and  working 
conditions  of  similarly  employed 
domestic  workers.  These  regulations  set 
those  minimum  standards.  To  create 
different  and  likely  lower  standards  for 
one  class  of  employers,  e.g.,  small 
business,  would  essentially  sanction  the 
very  adverse  effect  that  the  Department 
is  compelled  to  prevent.  The  need  for 
parity  among  all  employers  is 
illuminated  by  the  fact  that  Congress 
within  the  INA  carved  out  a  specific 
dispensation  for  small  businesses  in  a 
specific  area  of  the  statute.  Section  218 
{c)(3)(B)(ii)  of  the  INA  (8  U.S.C. 
1188(c)(3){B)(ii)  exempts  certain  small 
businesses  from  tbe  application  of  the 
50  percent  rule.  The  suggestion  from  the 
small  business  community  that  small 
farmers  who  file  master  applications 
with  other  small  farmers  not  lose  their 
50  percent  exemption  is  specifically 
precluded  by  Congress  at  8  U.S.C. 
1188(c)(3)(B){ii)(II)  &  (III).  Where 
Congress  has  so  clearly  demonstrated  its 
ability  to  modify  H-2A  program 
requirements  to  accommodate  small 
businesses,  it  would  be  inappropriate, 
and  outside  of  the  Secretary’s  authority, 
for  the  Department  to  carve  out 
additional  exceptions. 

Commenters  asked  the  Department  to 
waive  the  surety  bond  requirement  for 
H-2ALCs  without  violations  for  3-5  ' 
years.  In  the  2008  Final  Rule,  surety 
bond  amounts  were  set  at  $5,000  for  H- 
2ALCs  seeking  certification  to  employ 
fewer  than  25  employees,  $10,000  for 
those  seeking  certification  to  employ  25 
to  49  employees,  and  $20,000  for  H- 
2ALCs  wanting  to  hire  50  or  more 
employees.  However,  assuming  that  an 
H-2ALC  with  50  employees  pays 
approximately  the  same  for  a  $20,000 
bond  as  an  H-2ALC  with  300 
employees,  the  2008  Final  Rule 
framework  disproportionately 
advantages  larger  H-2ALCs  while 
providing  diminishing  levels  of 
protection  for  the  employees  of  such 
contractors.  Under  the  proposed  rule, 
the  first  two  bond  amount  tiers  for  tbe 
smaller  H-2ALCs  remained  unchanged 


($5,000  for  H-2ALCs  who  apply  for 
certification  to  employ  fewer  than  25 
employees  and  $10,000  for  those  H- 
2ALCs  who  are  applying  for 
certification  to  employ  25  to  49 
workers).  The  NPRM  proposed  to 
require  H-2ALCs  seeking  certification  to 
employ  from  50  to  74  workers  to  obtain 
a  bond  of  $20,000.  In  addition,  we 
proposed  to  require  H-2ALCs  seeking 
certification  to  employ  from  75  to  99 
workers  to  obtain  a  surety  bond  of 
$50,000,  and  those  seeking  certification 
to  employ  100  or  more  workers  to  obtain 
a  bond  of  $75,000.  The  Department 
determined  to  retain  the  surety  bond 
levels  as  proposed  in  the  NPRM.  Waiver 
of  the  bond  requirements  is  not  feasible 
and  is  inconsistent  with  the  policy 
objective  of  the  bonding  requirement — 
to  reduce  the  potential  for  H-2ALCs 
with  insufficient  capital  to  meet 
program  obligations  from  receiving  H- 
2A  certifications.  A  past  pattern  of 
performance  with  respect  to  payment  of 
wages  does  not  equal  the  continuation 
of  future  funding  to  do  so,  and  the  point 
of  the  bond  is  to  ensure  that  H-2ALCs 
can  each  year  meet  wage  obligations. 

Several  small  business  commenters 
asked  tbe  Department  to  exempt  small 
businesses  who  apply  through  a  master 
job  order  from  the  multistate 
recruitment  requirement.  Commenters 
from  the  small  business  community  also 
recommended  that  the  Final  Rule 
exempt  all  small  businesses  from 
multistate  recruitment  requirement. 

After  deliberation  on  tbe  statutory 
limitations  imposed  on  and  operational 
challenges  of  such  a  distinction,  the 
Department  has  determined  that  such 
exemptions  are  not  statutorily  permitted 
and  would,  moreover,  undermine  our 
statutory  obligation  to  ensure  access  of 
U.S.  workers  to  tbe  jobs.  We  were; 
therefore,  unable  to  include  the 
proposed  exemptions. 

The  Department  proposed  a  return  to 
the  small  farm  exemption  from  the  50 
percent  rule,  as  implemented  in  the 
1987  Rule.  The  regulation  as  proposed, 
and  this  Final  Rule,  reflects  that 
statute’s  exemption  for  small  business 
applicants.  This  exemption  applies  to 
small  farms  as  defined  in  the  FLSA 
which  are  not  members  of  an 
association  or  which  have  not 
petitioned  for  foreign  workers  under  a 
master  application.  This  exemption  is 
not  applicable  in  the  case  of  an  < 

association  filing  a  master  application 
because  the  association  can  assign  any 
workers  referred  under  the  50  percent 
rule  to  member-employers  who  need 
additional  workers  or  who  can  more 
easily  accommodate  the  referred 
workers,  thus  minimizing  or  eliminating 
the  burden  on  small  farmers.  Most  of  the 


i 


commenters  further  requested  that  the 
Department  eliminate  the  provisions 
limiting  the  application  of  the  small 
farm  exemption  to  those  small  farms  as 
described  above.  Tbe  Department 
cannot  accommodate  tbis  request.  The 
exemption  and  its  limitations  are 
statutory,  not  regulatory.  See  8  U.S.C. 
1188(c)(3)(B)(ii).  In  that  provision. 
Congress  specifically  excluded  small 
employers  who  are  members  of 
associations  from  tbe  small-employer 
exemption  to  the  50  percent  rule,  on  the 
basis  that  associations  have  the  ability 
to  apportion  referred  workers  among 
employers  where  they  may  be  needed. 
Therefore,  the  statute  prevents  the 
Department  from  implementing  this 
alternative. 

Relatedly,  a  small  business 
commenter  recommended  that  the 
Department  expand  the  small  farm 
exemption  from  the  50  percent  rule  to 
businesses  meeting  the  SBA  small 
business  test  rather  than  only  those 
meeting  the  FLSA  definition  of  small 
farm.  Again,  we  are  prevented  by  statute 
from  making  the  requested  expansion  as 
the  INA  specifically  uses  the  FLSA 
small  farm  definition  and  not  the  SBA 
small  business  definition.  (8  U.S.C. 
1188(c)(3)(B)(ii)): 

Several  small  employers  asked  us  to 
change  the  definitions  of  incidental 
employment  and  corresponding 
employment  to  exempt  small  business 
from  their  application.  Commenters 
were  concerned  that  the  removal  of 
incidental  activities  from  the  definition 
of  agricultural  labor  or  services  would 
limit  employers’  flexibility  in  assigning 
tasks  to  workers  not  specifically 
included  in  the  job  order.  Commenters 
were  apprehensive  that  this  proposed 
change,  coupled  with  the  Department’s 
proposed  change  in  the  definition  of 
corresponding  employment,  could 
subject  employers  to  penalties, 
including  revocation  or  debarment,  if 
H-2A  workers  perform  work  that  is 
outside  the  scope  of  the  job  order  for 
even  a  small  fraction  of  their  time.  In 
response,  we  have  made  changes  to  the 
incidental  employment  definition  to 
address  several’ of  the  concerns  raised 
during  the  comment  period.  As 
discussed  more  fully  elsewhere  in  this 
preamble,  the  Department  does  hot 
intend  to  debar  an  employer  whose  H- 
2A  workers  perform  an  insubstantial 
>  amount  of  agricultural  work  not  listed 
in  the  Application,  and  will  exercise  our 
enforcement  discretion  when  an 
employer  has  worked  an  H-2A  worker 
outside  the  scope  of  activities  listed  in 
the  job  order  due  to  unplanned  and 
uncontrollable  events.  The  regulations 
concerning  revocation  and  debarment 
require  that  the  violation  be  substantial 
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and  a  number  of  factors  must  be 
considered  in  making  that 
determination.  The  good  faith 
assignment  of  a  worker  to  work  not 
listed  in  the  Application  for  a  small 
amount  of  time  would  not  result  in 
debarment.  We  are  unable  to  make 
further  amendments,  as  our  statutory 
obligation  is  to  protect  U.S.  workers 
from  adverse  affect  and  ensure  U.S. 
workers  access  to  these  agricultural  jobs, 
without  regard  to  the  size  of  the 
employer  offering  those  jobs. 

Several  commenters  from  the 
reforestation  industry  recommended 
that  the  Department  not  implement  the 
proposal  to  add  reforestation  and  pine 
straw  activities  to  the  definition  of 
agricultural  labor  or  services,  as 
proposed  in  the  NPRM.  Currently, 
employers  engaged  in  these  activities 
may  use  the  H-2B  program. 

Reforestation,  a  sub-industry  of  forestry, 
is  commonly  performed  by  migrant 
crews  who  are  overseen  by  labor 
contractors  and  share  the  same 
characteristics  as  traditional  agricultural 
crews.  The  same  reasoning  was  used  in 
proposing,  to  include  pine  straw 
activities  within  the  scope  of  H-2A.  A 
number  of  employer  commenters 
claimed  that  the  way  in  which  contracts 
are  awarded  to  reforestation  companies 
would  preclude  applicants  from  being 
able  to  file  H— 2A  applications  in 
realistic  timeframes  and  would  make  it 
difficult  to  comply  with  H-2A 
provisions;  they  asserted  that  such 
contracts  are  often  for  short  duration, 
making  it  particularly  difficult  to 
provide  documentation  that  housing, 
typically  hotels  or  motels,  had  been 
secured  far  in  advance.  Some  of  the 
commenters  projected  their  increased 
costs  and  predicted  the  costs  could  put 
them  out  of  business  or  preclude  them 
from  using  the  program  to  employ  an  ' 
authorized  workforce.  The  Department 
considered  these  comments  and 
concerns  of  the  industry,  as  discussed  in 
more  detail  above,  and  we  decided 
against  including  reforestation  and  pine 
straw  activities  in  the  Final  Rule. 

One  small  business  commenter 
suggested  that  the  Department  exempt 
small  employers  with  marginal  net 
revenues  from  the  requirement  to  house 
or  hire  local  workers.  After 
consideration,  the  Department 
determined  that  we  are  unable  to  do  so, 
as  our  statutory  obligation  is  to  protect 
U.S.  workers  from  adverse  affect  and 
ensure  U.S.  workers  access  to  the  jobs, 
without  regard  to  the  size  or  economics 
of  the  employer  who  is  participating  in 
the  program. 

A  few  commenters  suggested  that 
small  businesses  in  particular  would  be 
adversely  affected  by  the  remote 


interview  requirements  in  the  proposed 
rule.  The  Department  has  clarified  in 
the  Final  Rule  that  no  interviews  are 
required,  but  that  if  interviews  are  to 
take  place  that  they  do  so  in  a  manner 
to  ensure  that  the  referred  worker  is  not 
adversely  impacted.  The  ability  to 
conduct  telephone  interviews,  to  meet 
at  a  mutual  site  (such  as  a  One-Stop 
Career  Center,  will  limit  the  potential 
for  adverse  monetary  impact  on  all 
businesses,  including  small  businesses. 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531) 
directs  agencies  to  assess  the  effects  of 
Federal  regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector.  This  Final  Rule  has  no 
“Federal  mandate,”  which  is  defined  in 
2  U.S.C.  658(6)  to  include  either  a 
“Federal  intergovernmental  mandate”  or 
a  “Federal  private  sector  mandate.”  A 
Federal  mandate  is  any  provision  in  a 
regulation  that  imposes  an  enforceable 
duty  upon  State,  local,  or  tribal 
governments,  or  imposes  a  duty  upon 
the  private  sector  which  is  not 
voluntary.  A  decision  by  a  private  entity 
to  obtain  an  H-2A  worker  is  purely 
voluntary  and  is;  therefore,  excluded 
from  any  reporting  requirement  under 
the  Act. 

SWA  activities  under  the  H-2A 
program  are  currently  funded  by  the 
Department  through  grants  provided 
under  the  Wagner-Peyser  Act.  29  U.S.C. 
49  et  seq.  The  Department  anticipates 
continuing  funding  under  the  Wagner- 
Peyser  Act.  As  a  result  of  this  Final 
Rule,  the  Department  will  analyze  the 
amounts  of  such  grants  made  available 
to  each  State  to  fund  the  activities  of  the 
SWAs.  The  Department  did  not  receive 
any  comments  related  to  this  section. 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1 996 

The  Department  has  determined  that 
this  rulemaking  will  not  impose  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the  RFA, 
therefore,  the  Department  is  not 
required  to  produce  any  Compliance 
Guides  for  Small  Entities  as  mandated 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (5 
U.S.C.  801)  (SBREFA).  The  Department 
does,  however,  intend  to  produce 
compliance  guides  for  all  businesses,  in 
order  to  provide  users  with  more 
effective  participation  in  the  program. 
The  Department  has  similarly 
concluded  that  this  Final  Rule  is  not  a 
major  rule  requiring  review  by  the 
Congress  under  the  SBREFA  because  it 
will  not  likely  result  in:  (1)  An  aimual 


effect  on  the  economy  of  $100  million 
or  more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
Government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S. -based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets.  The  Department  did  not 
receive  any  comments  related  to  this 
section. 

E.  Executive  Order  13132 — Federalism 

The  Department  has  reviewed  this 
Final  Rule  in  accordance  with  E.O. 

13132  regarding  federalism  and  has 
determined  that  it  does  not  have 
federalism  implications.  The  Final  Rule 
does  not  have  substantial  direct  effects 
on  States,  on  the  relationship  between 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  Government  as 
described  by  E.O.  13132.  Therefore,  the 
Department  has  determined  that  this 
Final  Rule  will  not  have  a  sufficient 
federalism  implication  to  warrant  the 
preparation  of  a  summary  impact 
statement.  The  Department  did  not 
receive  any  comments  related  to  this 
section. 

F.  Executive  Order  131 75 — Indian 
Tribal  Governments 

This  Final  Rule  was  reviewed  under 
the  terms  of  E.O.  13175  and  determined 
not  to  have  tribal  implications.  The  rule 
does  not  have  substantial  direct  effects 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.  As  a 
result,  no  tribal  summary  impact 
statement  has  been  prepared.  The 
Department  did  not  receive  any 
comments  related  to  this  section. 

G.  Assessment  of  Federal  Regulations 
and  Policies  on  Families 

Section  654  of  the  Treasury  and 
General  Government  Appropriatibns 
Act,  enacted  as  part  of  the  Omnibus  ^ 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  of 
1999  (Pub.L.  105-277, 112  Stat.  2681) 
requires  the  Department  to  assess  the 
impact  of  this  Final  Rule  on  family  well 
being.  A  rule  that  is  determined  to  have 
a  negative  effect  on  families  must  be 
supported  with  an  adequate  rationale.  - 

The  Department  has  assessed  this 
Final  Rule  and  determines  that  it  will 
not  have  a  negative  effect  on  families. 
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The  Department  did  not  receive  any 
comments  related  to  this  section. 

H.  Executive  Order  12630 — Government 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights 

This  Final  Rule  is  not  subject  to  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights,  because  it 
does  not  involve  implementation  of  a 
policy  with  takings  implications.  The 
Department  did  not  receive  any 
comments  related  to  this  section. 

I.  Executive  Order  12988 — Civil  Justice 

This  Final  Rule  has  been  drafted  and 
reviewed  in  accordance  with  E.O. 

12988,  Civil  Justice  Reform,  and  will  not 
unduly  burden  the  Federal  court 
system.  The  regulation  has  been  written 
to  minimize  litigation  and  provide  a 
clear  legal  standard  for  affected  conduct, 
and  has  been  reviewed  carefully  to 
eliminate  drafting  errors  and 
ambiguities.  The  Department  did  not 
receive  any  comments  related  to  this 
section. 

/.  Plain  Language 

The  Department  drafted  this  Final 
Rule  in  plain  language.  The  Department 
did  not  receive  any  comments  related  to 
this  section. 

K.  Executive  Order  13211,  Energy 
Supply 

This  Final  Rule  is  not  subject  to  E.O. 
13211.  It  will  not  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  The 
Department  did  not  receive  any 
comments  related  to  this  section. 

L.  Paperwork  Reduction  Act 

As  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  DOL  conducts  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
proposed  and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  3506(c)(2)(A)).  This  helps  to 
ensure  that  the  public  understands  the 
Department’s  collection  instructions: 
respondents  can  provide  the  requested 
data  in  the  desired  format,  reporting 
burden  (time  and  financial  resources)  is 
minimized,  collection  instruments  are 
clearly  understood,  and  the  Department 
can  properly  assess  the  impact  of 
collection  requirements  on  respondents. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number  as  required  in  5  CFR  1320.11(1). 


The  information  collected  is  mandated 
in  this  Final  Rule  at  Title  20  CFR 
655.122,  655.130,  655.131,  655.132, 
655.133,  655.134,  655.135,  655.144, 
655.145,  655.150,  655.151,  655.152, 
655.153,  655.154,  655.156,  655.157, 
655.167,  655.170,  655.171,  655.172, 
655.173,  655.180,  655.181,  655,  182, 
655.185,  and  Title  29  CFR  501.2,  501.4, 
and  501.6. 

In  accordance  with  the  PRA  (44 
U.S.C.  3501)  information  collection 
requirements,  which  must  be 
implemented  as  a  result  of  this 
regulation,  a  clearance  package 
containing  proposed  changes  to  the 
already  approved  collection  was 
submitted  to  OMB  on  September  4, 

2009,  along  with  the  proposed  rule  to 
reform  the  H-2A  agricultural  foreign 
labor  certification  program. 

The  public  was  given  60  days  to 
comment  on  this  information  collection. 
The  Department  did  not  receive  any 
comments  specifically  related  to  this 
section.  The  Department  did  receive  one 
general  comment  simply  stating  that  the 
paperwork  is  becoming  repetitious  and 
excessive.  However,  without  more 
specificity,  the  Department  cannot 
address  this  commenter’s  concerns.  The 
forms  used  to  comply  with  this  Final 
Rule  are  the  same  as  those  required 
under  the  2008  Final  Rule,  except  that 
Form  ETA-9142  was  modified  slightly 
to  reflect  the  assurances  and  obligations 
of  the  H-2A  employer  as  required  under 
the  non-attestation  based  system  created 
by  the  NPRM  and  this  Final  Rule.  The 
Department  used  a  chart  format  to  list 
all  of  the  information  collection 
requirements  in  the  NPRM,  which 
perhaps  gave  the  impression  of  being 
excessive.  However,  the  hourly  or  cost 
burden  on  the  public  actually  decreased 
firom  the  2008  Final  Rule  burden  • 
because  Appendix  A.l  was  eliminated 
by  this  Final  Rule.  Therefore,  the 
Department  made  no  changes  based  on 
this  comment  to  the  Information 
Collection  submitted  to  OMB. 

The  Department  has  made  changes  to 
this  Final  Rule  after  receiving  comments 
to  the  proposed  rule  and  has  made 
changes  to  the  forms  for  clarity. 
However,  these  changes  do  not  impact 
the  overall  annual  burden  hours  for  the 
H-2A  program  information  collection. 
The  total  costs  associated  with  the  form, 
as  defined  by  the  PRA,  is  a  maximum 
of  $1,100  per  employer  for  the  Form 
ETA-9142. 

The  majority  of  the  information 
collection  requirements  for  the  current 
H-2A  progreun  ene  approved  under  two 
OMB  control  numbers — OMB  Control 
Number  1205-0466  (which  includes 
Form  ETA-9142)  and  OMB  Control 
Number  1205-0134  (which  includes 


Form  ETA-790).  This  Final  Rule 
implements  the  use  of  the  new 
information  collection,  which  OMB  first 
approved  on  November  21,  2008  under 
OMB  control  number  1205-0466.  The 
Expiration  Date  is  November  30,  2011. 
OMB  pre-approved  the  minor  changes 
the  Department  proposed  to  the  Form 
ETA-9142  as  part  of  this  rulemaking  on 
November  T7,  2009  and  extended  the 
expiration  date  to  November  30,  2012. 
The  changes  recently  approved  by  OMB 
to  the  Form  ETA-9142  and  Appendix  “ 
A.  2  become  effective  upon  the  effective 
date  of  this  Final  Rule.  The  Form  ETA- 
9142  has  a  public  reporting  burden 
estimated  to  average  1  hour  for  Form 
ETA-9142  and  Appendix  A.2  per 
response  or  application  filed.  (Appendix 
A.l  will  no  longer  be  used  in  the  H-2A 
program  under  this  Final  Rule.)  Under 
this  Final  Rule,  and  the  implementation 
schedule  it  establishes,  employers 
applying  to  the  H-2A  program  will 
continue  to  use  the  Form  ETA-790  to 
submit  a  job  order.  The  information 
collection  for  the  Form  ETA-790  (OMB 
control  number  1205-0134)  was 
recently  approved  by  OMB  on 
November  9,  2009  and  it  extended 
permission  to  use  the  form  until 
November  30,  2012. 

For  an  additional  explanation  of  how 
the  Department  calculated  the  burden 
hours  and  related  costs,  the  PRA 
packages  for  these  information 
collections  may  be  obtained  fi:om  the 
RegInfo.gov  Web  site  at  http:// 
www.reginfo.gov/public/do/  PRAMain 
or  by  contacting  the  Department  at: 
Office  of  Policy  Development  and 
Research,  Department  of  Labor,  200 
Constitution  Ave.,  NW.,  Washington, 

DC  20210  or  by  phone  request  to  202- 
693-3700  (this  is  not  a  toll-free  number) 
or  by  e-mail  at 
DOL_PRA_PUBUC@dol.gov. 

List  of  Subjects 

20  CFR  Part  655 

Administrative  practice  and 
procedure.  Foreign  workers. 
Employment,  Employment  and  training. 
Enforcement,  Forest  and  forest  products, 
Fraud,  Health  professions.  Immigration, 
Labor,  Passports  and  visas.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Unemployment,  Wages, 
Working  conditions. 

29  CFR  Part  501 

Administrative  practice  and 
procedure.  Agriculture,  Aliens, 
Employment,  Housing,  Housing 
standards.  Immigration,  Labor,  Migrant 
labor.  Penalties,  Transportation,  Wages. 
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■  For  the  reasons  stated  in  the  preamble, 
the  Department  of  Labor  amends  20  CFR 
part  655  and  29  CFR  part  501  as  follows: 

Title  20 — Employees’  Benefits 

PART  655— TEMPORARY 
EMPLOYMENT  OF  FOREIGN 
WORKERS  IN  THE  UNITED  STATES  > 

B  1.  Revise  the  authority  citation  for  part 
655  to  read  as  follows: 

Authority:  Section  655.0  issued  under  8 
U.S.C.  1101(a)(15)(E)(iii),  1101(a)(15)(H)(i) 
and  (ii),  1182(ni),  (n)  and  (t),  1184(c),  (g),  and 
(j),  1188,  and  1288(c)  and  (d);  sec.  3(c)(1), 

Pub.  L.  101-238, 103  Stat.  2099,  2102  (8 
U.S.C.  1182  note):  sec.  221(a),  Pub.  L.  101- 
649,  104  Stat.  4978,  5027  (8  U.S.C.  1184 
note):  sec.  303(a)(8),  Pub.  L.  102-232, 105 
Stat.  1733, 1748  (8  U.S.C.  1101  note):  sec. 
323(c),  Pub.  L.  103-206, 107  Stat.  2428:  sec. 
412(e),  Pub.  L.  105-277, 112  Stat.  2681  (8 
U.S.C.  1182  note):  sec.  2(d),  Pub.  L.  106-95, 
113  Stat.  1312, 1316  (8  U.S.C.  1182  note): 

Pub.  L.  109-423,  120  Stat.  2900:  and  8  CFR 
214.2(h)(4)(i). 

Section  655.00  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii),  1184(c),  and  1188:  and  8  ' 
CFR  214.2(h). 

Subparts  A  and  C  issued  under  8  CFR 
214.2(h). 

Subpart  B  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii)(a),  1184(c),  and  1188:  and  8 
CFR  214.2(h). 

Subparts  D  and  E  authority  repealed. 
Subparts  F  and  G  issued  under  8  U.S.C. 
1288(c)  and  (d):  and  sec.  323(c),  Pub.  L.  103- 
206, 107  Stat.  2428. 

Subparts  H  and  I  issued  under  8  U.S.C. 
1101(a)(15)(H)(i)(b)  and  (b)(1),  1182(n)  and 
(t),  and  1184(g)  and  (j):  sec.  303(a)(8),  Pub.  L. 
102-232, 105  Stat.  1733, 1748  (8  U.S.C.  1101 
note):  sec.  412(e),  Pub.  L.  105-277, 112  Stat. 
2681:  and  8  CFR  214.2(h). 

Subparts  J  and  K  authority  repealed. 
Suhparts  L  and  M  issued  under  8  U.S.C. 
1101(a)(15)(H)(i)(c)  and  1182(m):  sec.  2(d), 
Pub.  L.  106-95, 113  Stat.  1312, 1316  (8  U.S.C. 
1182  note):  Pub.  L.  109-423, 120  Stat.  2900: 
and  8  CFR  214.2(h). 

B  2.  Revise  the  heading  of  part  655  to 
read  as  set  forth  above. 

B  3.  Revise  §  655.1  to  read  as  follows: 

§  655.1  Purpose  and  scope  of  subpart  A. 

This  subpart  sets  forth  the  procedures 
governing  the  labor  certification  process 
for  the  temporary  employment  of 
nonimmigrant  foreign  workers  in  the 
United  States  (U.S.)  in  occupations 
other  than  agriculture  or  registered 
nursing. 

a  4.  Revise  subpart  B  to  read  as  follows: 

Subpart  B — Labor  Certification 
Process  for  Temporary  Agricultural 
Employment  in  the  United  States  (H- 
2A  Workers) 

Sec. 

655.100  Scope  and  purpose  of  subpart  B. 

655.101  Authority  of  the  Office  of  Foreign 
Labor  Certification  (OFLC)  administrator. 


655.102  Special  procedures. 

655.103  Overview  of  this  suhpart  and 
definition  of  terms. 

Prefiling  Procedures 

655.120  Offered  wage  rate. 

655.121  Job  orders. 

655.122  Contents  of  job  offers. 

Application  for  Temporary  Employment 
*  Certification  Filing  I^ocedures 

655.130  Application  filing  requirements. 

655.131  Association  filing  requirements. 

655.132  H-2A  labor  contractor  (H-2ALC) 
filing  requirements. 

655.133  Requirements  for  agents. 

655.134  Emergency  situations. 

655.135  Assurances  and  obligations  of  H- 
2A  employers. 

Processing  of  Application  for  Temporary 
Employment  Certification 

655.140  Review  of  applications. 

655.141  Notice  of  deficiency. 

655.142  Submission  of  modified 
applications. 

655.143  Notice  of  acceptance. 

655.144  Electronic  job  registry. 

655.145  Amendments  to  applications  for 
temporary  employment  certification. 

Post- Acceptance  Requirements 

655.150  Interstate  clearance  of  job  order. 

655.151  Newspaper  advertisements. 

655.152  Advertising  requirements. 

655.153  Contact  with  former  U.S. 
employees. 

655.154  Additional  positive  recruitment. 

655.155  Referrals  of  U.S.  workers. 

655.156  Recruitment  report. 

655.157  Withholding  of  U.S.  workers 
prohibited. 

655.158  Duration  of  positive  recruitment. 
Labor  Certification  Determinations 

655.160  Determinations. 

655.161  Criteria  for  certification. 

655.162  Approved  certification. 

655.163  Certification  fee. 

655.164  Denied  certification. 

655.165  Partial  certification. 

655.166  Requests  for  determinations  based 
on  nonavailability  of  U.S.  workers. 

655.167  Document  retention  requirements. 

Post  Certification 

655.170  Extensions. 

655.171  Appeals. 

655.172  Withdrawal  of  job  order  and 
application  for  temporary  employment 
certification. 

655.173  Setting  meal  charges:  petition  for 
higher  meal  charges. 

655.174  Public  disclosure. 

Integrity  Measures 

655.180  Audit. 

655.181  Revocation. 

655.182  Debarment. 

655.183  Less  than  substantial  violations. 

655.184  Applications  involving  fraud  or 
willful  misrepresentation. 

655.185  Job  service  complaint  system: 
enforcement  of  work  contracts. 


Subpart  B — Labor  Certification 
Process  for  Temporary  Agricultural 
Employment  in  the  United  States  (H- 
2A  Workers) 

§655.100  Scope  and  purpose  of  subpart 
B. 

This  subpart  sets  out  the  procedures 
established  by  the  Secretary  of  the 
United  States  Department  of  Labor  (the 
Secretary)  under  the  authority  given  in 
8  U.S.C.  1188  to  acquire  information 
sufficient  to  make  factual 
determinations  of: 

(a)  Whether  there  are  sufficient  able, 
willing,  and  qualified  United  States 
(U.S.)  workers  available  to  perform  the 
temporary  and  seasonal  agricultural 
employment  for  which  an  employer 
desires  to  import  nonimmigrant  foreign 
workers  (H-2A  workers):  and 

(b)  Whether  the  employment  of  H-2A 
workers  will  adversely  affect  the  wages 
and  working  conditions  of  workers  in 
the  U.S.  similarly  employed. 

§  655.101  Authority  of  the  Office  of 
Foreign  Labor  Certification  (OFLC) 
Administrator. 

The  Secretary  has  delegated  her 
authority  to  make  determinations  under 
8  U.S.C.  1188  to  the  Assistant  Secretary 
for  the  Employment  and  Training 
Administration  (ETA),  who  in  turn  has 
delegated  that  authority  to  the  Office  of 
Foreign  Labor  Certification  (OFLC).  The 
determinations  are  made  by  the  OFLC 
Administrator  who,  in  turn,  may 
delegate  this  responsibility  to 
designated  staff  members;  e.g.,  a 
Certifying  Officer  (CO). 

§655.102  Special  procedures. 

To  provide  for  a  limited  degree  of 
flexibility  in  carrying  out  the  Secretary’s 
responsibilities  under  the  Immigration 
and  Nationality  Act  (INA),  while  not 
deviating  fi-om  statutory  requirements, 
the  OFLC  Administrator  has  the 
authority  to  establish,  continue,  revise, 
or  revoke  special  procedures  for 
processing  certain  H-2A  applications. 
Employers  must  demonstrate  upon 
written  application  to  the  OFLC 
Administrator  that  special  procedures 
are  necessary.  These  include  special 
procedures  currently  in  effect  for  the 
handling  of  applications  for 
sheepherders  in  the  Western  States  (and 
,  adaptation  of  such  procedures  to 

occupations  in  the  range  production  of 
other  livestock),  and  for  custom 
combine  harvesting  crews.  Similarly,  for 
work  in  occupations  characterized  by 
other  than  a  reasonably  regular  workday 
or  workweek,  such  as  the  range 
production  of  sheep  or  other  livestock, 
the  OFLC  Administrator  has  the 
authority  to  establish  monthly,  weekly. 
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or  semi-monthly  adverse  effect  wage 
rates  (AEWR)  for  those  occupations  for 
a  statewide  or  other  geographical  area. 
Prior.to  making  determinations  under 
this  section,  the  OFLC  Administrator 
may  consult  with  affected  employer  and 
worker  representatives.  Special 
Procedures  in  place  on  the  effective  date 
of  this  regulation  will  remain  in  force 
until  modified  by  the  Administrator. 

§  655.1 03  Overview  of  this  subpart  and 
definition  of  terms. 

(a)  Overview.  In  order  to  bring 
nonimmigrant  workers  to  the  U.S.  to 
perform  agricultural  work,  an  employer 
must  first  demonstrate  to  the  Secretary 
that  there  are  not  sufficient  U.S.  workers 
able,  willing,  and  qualified  to  perform 
the  work  in  the  area  of  intended 
employment  at  the  time  needed  and  that 
the  employment  of  foreign  workers  will 
not  adversely  affect  the  wages  and 
working  conditions  of  U.S.  workers 
similarly  employed.  This  rule  describes 
a  process  by  which  the  Department  of 
Labor  (Department  or  DOL)  makes  such 
a  determination  and  certifies  its 
determination  to  the  Department  of 
Homeland  Security  (DHS). . 

(b)  Definitions.  For  the  purposes  of 
this  subpart: 

Administrative  Law  fudge  (ALf).  A 
person  within  the  Department’s  Office 
of  Administrative  Law  Judges  appointed 
pursuant  to  5  U.S.C.  3105. 

Adverse  effect  wage  rate  (AEWR).  The 
annual  wei^ted  average  hourly  wage 
for  field  and  livestock  workers 
(combined)  in  the  States  or  regions  as 
published  annually  by  the  U.S. 
Department  of  Agriculture  (USDA) 
based  on  its  quarterly  wage  survey. 

Agent.  A  legal  entity  or  person,  such 
as  an  association  of  agricultural 
employers,  or  an  attorney  for  an 
association,  that: 

(1)  Is  authorized  to  act  on  behalf  of 
the  employer  for  temporary  agricultural 
labor  certification  purposes; 

(2)  Is  not  itself  an  employer,  or  a  joint 
employer,  as  defined  in  this  subpsut 
witb  respect  to  a  specific  application; 
and 

(3)  Is  not  under  suspension, 
debarment,  expulsion,  or  disbarment 
from  practice  before  any  court,  the 
Department,  the  Executive  Office  for 
Immigration  Review,  or  DHS  under  8 
CFR  292.3  or  1003.101. 

Agricultural  association.  Any 
nonprofit  or  cooperative  association  of 
farmers,  growers,  or  ranchers  (including 
but  not  limited  to  processing, 
establishments,  canneries,  gins,  packing 
sheds,  nurseries,  or  other  similar  fixed- 
site  agricultural  employers), 
incorporated  or  qualified  under 
applicable  State  law,  that  recruits. 


solicits,  hires,  employs,  furnishes, 
houses,  or  transports  any  worker  that  is 
subject  to  8  U.S.C.  1188.  An  agricultural 
association  may  act  as  the  agent  of  an 
employer,  or  may  act  as  the  sole  or  joint 
employer  of  any  worker  subject  to  8 
U.S.C.  1188. 

Area  of  intended  employment.  The 
geographic  area  within  normal  ^ 

commuting  distance  of  the  nlace  of  the 
job  opportunity  for  which  the 
certification  is  sought.  There  is  no  rigid 
measure  of  distance  that  constitutes  a 
normal  commuting  distance  or  normal 
commuting  area,  because  there  may  be 
widely  varying  factual  circumstances 
among  different  areas  (e.g.,  average  - 
commuting  times,  barriers  to  reaching 
the  worksite,  or  quality  of  the  regional 
transportation  network).  If  the  place  of 
intended  employment  is  within  a 
Metropolitan  Statistical  Area  (MSA), 
including  a  multistate  MSA,  any  place 
within  the  MSA  is  deemed  to  be  within 
normal  commuting  distance  of  the  place 
of  intended  employment.  The  borders  of 
MSAs  are  not  controlling  in  the 
identification  of  the  normal  commuting 
area;  a  location  outside  of  an  MSA  may 
be  within  normal  commuting  distance 
of  a  location  that  is  inside  (e.g.,  near  the 
border  of)  the  MSA. 

Attorney.  Any  person  who  is  a 
member  in  good  standing  of  the  bar  of 
the  highest  court  of  any  State, 
possession,  territory,  or  commonwealth 
of  the  U.S.,  or  the  District  of  Columbia. 
Such  a  person  is  also  permitted  to  act" 

^  as  an  agent  under  this  subpart.  No 
attorney  who  is  under  suspension, 
debarment,  expulsion,  or  disbarment 
from  practice  before  any  coinrt,  the 
Department,  the  Executive  Office  for 
Immigration  Review  under  8  CFR 
1003.101,  or  DHS  under  8  CFR  292.3 
may  represent  an  employer  under  this 
subpart. 

Certifying  Officer  (CO).  The  person 
who  makes  determination  on  an 
Application  for  Temporary  Employment 
Certification  filed  under  the  H-2A 
progreun.  The  OFLC  Administrator  is  the 
national  CO.  Other  COs  may  be 
designated  by  the  OFLC  Administrator 
to  also  make  the  determinations 
required  under  this  subpart. 

Corresponding  employment.  The 
employment  of  workers  who  are  not  H- 
^A  workers  by  an  employer  who  has  an 
approved  H-2A  Application  for 
Temporary  Employment  Certification  in 
any  work  included  in  the  job  order,  or 
in  any  agricultural  work  performed  by 
the  H-2A  workers.  To  qualify  as 
corresponding  employment  the  work 
must  be  performed  during  the  validity 
period  of  the  job  order,  including  any  - 
approved  extension  thereof. 


Date  of  need.  The  first  date  the 
employer  requires  the  services  of  H-2A 
workers  as  indicated  in  the  Application 
for  Temporary  Employment 
Certification. 

Employee.  A  person  who  is  engaged 
to  perform  work  for  an  employer,  as 
defined  under  the  general  common  law 
of  agency.  Some  of  the  factors  relevant 
to  the  determination  of  employee  status 
include:  The  hiring  party’s  right  to 
control  the  manner  and  means  by  which 
the  work  is  accomplished;  the  skill 
required  to  perform  the  work;  the  source 
of  the  instrumentalities  and  tools  for 
accomplishing  the  work;  the  location  of 
the  work;  the  hiring  party’s  discretion 
over  when  and  how  long  to  work;  and 
whether  the  work  is  part  of  the  regular 
business  of  the  hiring  party.  Other 
applicable  factors  may  be  considered 
and  no  one  factor  is  dispositive. 

Employer.  A  person  (including  any 
individual,  partnership,  association, 
corporation,  cooperative,"  firm,  joint 
stock  company,  trust,  or  other 
organization  with  legal  rights  and 
duties)  that: 

(1)  Has  a  place  of  business  (physical 
location)  in  the  U.S.  and  a  means  by 
which  it  may  be  contacted  for 
employment; 

(2)  Has  an  employer  relationship 
(such  as  the  ability  to  hire,  pay,  fire, 
supervise  or  otherwise  control  the  work 
of  employee)  with  respect  to  an  H-2A 
worker  or  a  worker  in  corresponding 
employment;  and 

(3)  Possesses,  for  purposes  of  filing  an 
Application  for  Temporary  Employment 
Certification,  a  valid  Federal  Employer 
Identification  Number  (FEIN). 

Federal  holiday.  Legal  public  holiday 
as  defined  at  5  U.S.C.  6103. 

Fixed-site  employer.  Any  person 
engaged  in  agriculture  who  meets  the 
definition  of  an  employer,  as  those 
terms  are  defined  in  this  subpart,  who 
owns  or  operates  a  farm,  ranch, 
processing  establishment,  cannery,  gin, 
packing  shed,  mursery,  or  other  similar 
fixed-site  location  where  agricultural 
activities  are  performed  and  who 
recruits,  solicits,  hires,  employs,  houses, 
or  transports  any  worker  subject  to  8 
U.S.C.  1188,  29  CFR  part  501,  or  this 
subpart  as  incident  to  or  in  conjunction 
with  the  owner’s  or  operator’s  own 
agricultural  operation. 

H-2A  Labor  Contractor  (FI-2ALC). 
Any  person  who  meets  the  definition  of 
employer  under  this  subpart  and  is  not 
a  fixed-site  employer,  an  agricultural 
association,  or  an  employee  of  a  fixed- 
site  employer  or  agricultural 
association,  as  those  terms  are  used  in 
this  part,  who  recruits,  solicits,  hires, 
employs,  furnishes,  houses,  or 
transports  any  worker  subject  to  8 
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U.S.C.  1 188,  29  CFR  part  501,  or  this 
subpart. 

H-2A  worker.  Any  temporary  foreign 
worker  who  is  lawfully  present  in  the 
U.S.  and  authorized  by  DHS  to  perform 
agricultural  labor  or  services  of  a 
temporary  or  seasonal  nature  pursuant 
to  8  U.S.C.  1101(a)(15)(HKii)(a),  as 
amended. 

Job  offer.  The  offer  made  by  an 
employer  or  potential  employer  of  H-2A 
workers  to  both  U.S.  and  H-2A  workers 
describing  all  the  material  terms  and 
conditions  of  employment,  including 
those  relating  to  wages,  working 
conditions,  and  other  benefits. 

fob  opportunity.  Full-time 
employment  at  a  place  in  the  U.S.  to 
which  U.S.  workers  can  be  referred. 

Job  Order.  The  document  containing 
the  material  terms  and  conditions  of 
employment  that  is  posted  by  the  State 
Workforce  Agency  (SWA)  on  its  inter- 
and  intra-state  job  clearance  systems 
based  on  the  employer’s  Agricultural 
and  Food  Processing  Clearance  Order 
(Form  ETA-790),  as  submitted  to  the 
SWA. 

'Joint  employment.  Where  two  or  more 
employers  each  have  sufficient 
definitional  indicia  of  being  an 
employer  to  be  considered  the  employer 
of  a  worker,  those  employers  will  be 
considered  to  jointly  employ  that 
worker.  Each  employer  in  a  joint 
employment  relationship  to  a  worker  is 
considered  a  joint  employer  of  that 
worker. 

Master  application.  An  Application 
for  Temporary  Employment 
Certification  filed  by  an  association  of 
agricultural  producers  as  a  joint 
employer  with  its  employer-members.  A 
master  application  must  cover  the  same 
occupations  or  comparable  agricultural 
employment;  the  same  start  date  of  need 
for  all  employer-members  listed  on  the 
Application  for  Temporary  Employment 
Certification-;  and  may  cover  multiple 
areas  of  intended  employment  within  a 
single  State  but  no  jnore  than  two 
contiguous  States. 

National  Processing  Center  (NPC). 

The  office  within  OFLC  in  which  the 
COs  operate  and  which  are  charged  with 
the  adjudication  of  Applications  for 
Temporary  Employment  Certification. 

office  of  Foreign  Labor  Certification 
(OFLC).  OFLC  means  the  organizational 
component  of  the  ETA  that  provides 
national  leadership  and  policy  guidance 
and  develops  regulations  and  ‘ 

procedures  to  carry  out  the 
responsibilities  of  the  Secretary  under 
the  INA  concerning  the  admission  of 
foreign  workers  to  the  U.S.  to  perform 
work  described  in  8  U.S.C. 
1101(a)(15)(H)(ii)(a). 


OFLC  Administrator.  The  primary 
official  of  the  Office  of  Foreign  Labor 
Certification  (OFLC),  or  the  OFLC 
Administrator’s  designee. 

Positive  recruitment.  The  active 
participation  of  an  employer  or  its  , 
authorized  hiring  agent,  performed 
under  the  auspices  and  direction  of  the 
OFLC,  in  recruiting  and  interviewing 
individuals  in  the  area  where  the 
employer’s  job  opportunity  is  located 
and  any  other  State  designated  by  the 
Secretary  as  an  area  of  traditional  or 
expected  labor  supply  with  respect  to 
the  area  where  the  employer’s  job 
opportunity  is  located,  in  an  effort  to  fill 
specific  job  openings  with  U.S.  workers. 

Prevailing  practice.  A  practice 
engaged  in  by  employers,  that; 

(1)  Fifty  percent  or  more  of  employers 
in  an  area  and  for  an  occupation  engage 
in  the  practice  or  offer  the  benefit;  and 

(2)  This  50  percent  or  more  of 
employers  also  employs  50  percent  or 
more  of  U.S.  workers  in  the  occupation 
and  area  (including  H-2A  and  non-H- 
2A  employers)  for  purposes  of 
determinations  concerning  the 
provision  of  family  housing,  and 
frequency  of  wage  payments,  but  non- 
H-2A  employers  only  for 
determinations  concerning  the 
provision  of  advance  transportation  and 
the  utilization  of  labor  contractors. 

Prevailing  wage.  Wage  established 
pursuant  to  20  CFR  653.501(d)(4). 

State  Workforce  Agency  (SWA).  State 
government  agency  that  receives  funds 
pursuant  to'the  Wagner-Peyser  Act  (29 
U.S.C.  49  et  seq.)  to  administer  the 
State’s  public  labor  exchange  activities. 

Strike.  A  concerted  stoppage  of  work 
by  employees  as  a  result  of  a  labor 
dispute,  or  any  concerted  slowdown  or 
other  concerted  interruption  of 
operation  (including  stoppage  by  reason 
of  the  expiration  of  a  collective 
bargaining  agreement). 

Successor  in  interest.  (1)  Where  an 
employer  has  violated  8  U.S.C.  1188,  29 
CFR  part  501,  or  these  regulations,  and 
has  ceased  doing  business  or  cannot  be 
located  for  purposes  of  enforcement,  a 
successor  in  interest  to  that  employer 
may  be  held  liable  for  the  duties  and 
obligations  of  the  violating  employer  in 
certain  circumstances.  The  following 
factors,  as  used  under  Title  VII  of  the 
Civil  Rights  Act  and  the  Vietnam  Era 
Veterans’  Readjustment  Assistance  Act, 
may  be  considered  in  determining 
whether  an  employer  is  a  successor  in 
interest;  no  one  factor  is  dispositive,  but 
all  of  the  circumstances  will  be 
considered  as  a  whole: 

(i)  Substantial  continuity  of  the  same 
business  operations; 

(ii)  Use  of  the  same  facilities; 

(iii)  Continuity  of  the  work  force; 


(iv)  Similarity  of  jobs  and  working 
conditions; 

(v)  Similarity  of  supervisory 
personnel; 

(vi)  Whether  the  former  management 
or  owner  retains  a  direct  or  indirect 
interest  in  the  new  enterprise; 

(vii)  Similarity  in  machinery, 
equipment,  and  production  methods; 

(viii)  Similarity  of  products  and 
services;  and 

(ix)  The  ability  of  the  predecessor  to 
provide  relief. 

(2)  For  purposes  of  debarment  only, 
the  primary  consideration  will  be  the 
personal  involvement  of  the  firm’s 
ownership,  management,  supervisors, 
and  others  associated  with  the  firm  in 
the  violation(s)  at  issue. 

Temporary  agricultural  labor 
certification.  Certification  made  by  the 
OFLC  Administrator  with  respect  to  an 
employer  seeking  to  file  with  DHS  a  visa 
petition  to  employ  one  or  more  foreign 
nationals  as  an  H-2A  worker,  pursuant 
to  8  U.S.C.  1101(a)(15)(H)(ii)(a),  1184(a) 
and  (c),  and  1188. 

United  States  (U.S.).  The  continental 
U.S.,  Alaska,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  and  the 
territories  of  Guam,  the  U.S.  Virgin 
Islands,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI). 

United  States  worker  (U.S.  worker).  A 
worker  who  is; 

(1)  A  citizen  or  national  of  the  U.S.; 
or 

(2)  An  alien  who  is  lawfully  admitted 
for  permanent  residence  in  the  U.S.,  is 
admitted  as  a  refugee  under  8  U.S.C. 

1157,  is  granted  asylum  under  8  U.S.C. 

1158,  or  is  an  immigrant  otherwise 
authorized  (by  the  INA  or  by  DHS)  to  be 
employed  in  the  U.S.;  or 

(3)  An  individual  who  is  not  an 
unauthorized  alien  (as  defined  in  8 
U.S.C.  1324a(h)(3))  with  respecfto  the 
employment  in  which  the  worker  is 
engaging. 

Wages.  All  forms  of  cash 
remuneration  to  a  worker  by  an 
employer  in  payment  for  personal 
services. 

Work  contract.  All  the  material  terms 
and  conditions  of  employment  relating 
to  wages,  hours,  working  conditions, 
and  other  benefits,  including  those 
required  by  8  U.S.C.  1188,  29  CFR  part 
501,  or  this  subpart.  The  contract 
between  the  employer  and  the  worker 
may  be  in  the  form  of  a  separate  written 
document.  In  the  absence  of  a  separate 
written  work  contract  incorporating  the 
required  terms  and  conditions  of 
employment,  agreed  to  by  both  the 
employer  and  the  worker,  the  work 
contract  at  a  minimum  will  be  the  terms 
of  the  job  order  and  any  obligations 
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required  under  8  U.S.C.  1188,  28  CFR 
part  501,  or  this  subpart. 

(c)  Definition  of  agricultural  labor  or 
services.  For  the  purposes  of  this 
subpart,  agricultural  labor  or  services, 
pursuant  to  8  U.S.C. 

1101(a)(15)(H)(ii)(a),  is  defined  as: 
agricultural  labor  as  defined  and 
applied  in  sec.  3121(g)  of  the  Internal  • 
Revenue  Code  of  1986  at  26  U.S.C. 
3121(g);  agriculture  as  defined  and 
applied  in  sec.  3(f)  of  the  Fair  Labor 
Standards  Act  of  1938  (FLSA)  at  29 
U.S.C.  203(f):  the  pressing  of  apples  for 
cider  on  a  farm;  or  logging  employment. 
An  occupation  included  in  either 
statutory  definition  is  agricultural  labor 
or  services,  notwithstanding  the 
exclusion  of  that  occupation  from  the 
other  statutory  definition.  For 
informational  purposes,  the  statutory 
provisions  are  listed  below. 

(l)(i)  Agricultural  labor  for  the 
purpose  of  paragraph  (c)  of  this  section 
means  all  service  performed: 

(A)  On  a  farm,  in  the  employ  of  any 
person,  in  connection  with  cultivating 
the  soil,  or  in  connection  with  raising  or 
harvesting  any  agricultural  or 
horticultural  commodity,  including  the 
raising,  shearing,  feeding,  caring  for, 
training,  and  management  of  livestock, 
bees,  poultry,  and  fur-bearing  animals 
and  wildlife: 

(B)  In  the  employ  of  the  owner  or 
tenant  or  other  operator  of  a  farm,  in 
connection  with  the  operation, 
management,  conservation, 
improvement,  or  maintenance  of  such 
farm  and  its  tools  and  equipment,  or  in 
salvaging  timber  or  clearing  land  of 
brush  and  other  debris  left  by  a 
hurricane,  if  the  major  part  of  such 
service  is  performed  on  a  farm; 

(C)  In  connection  with  the  production 
or  harvesting  of  any  commodity  defined 
as  an  agricultural  commodity  in  section 
15(g)  of  the  Agricultural  Marketing  Act, 
as  amended  (12  U.S.C.  1141j),  or  in 
connection  with  the  ginning  of  cotton, 
or  in  connection  with  the  operation  or 
maintenance  of  ditches,  canals, 
reservoirs,  or  waterways,  not  owned  or 
operated  for  profit,  used  exclusively  for 
supplying  and  storing  water  for  farming 
purposes; 

(D)  In  the  emplay  of  the  operator  of 
a  farm  in  handling,  planting,  drying, 
packing,  packaging,  processing, 
freezing,  grading,  storing,  or  delivering 
to  storage  or  to  market  or  to  a  carrier  for 
transportation  to  market,  in  its 
unmanufactured  state,  any  agricultural 
or  horticultural  commodity;  but  only  if 
such  operator  produced  more  than  one- 
half  of  the  commodity  with  respect  to 
which  such  service  is  performed: 

(E)  In  the  employ  of  a  group  of 
operators  of  farms  (other  than  a 


cooperative  organization)  in  the 
performance  of  service  described  in 
paragraph  (c)(l)(iv)  of  this  section  but 
only  if  such  operators  produced  all  of 
the  commodity  with  respect  to  which 
such  service  is  performed.  For  purposes 
of  this  paragraph,  any  unincorporated 
group  of  operators  shall  be  deemed  a 
cooperative  organization  if  the  number 
of  operators  comprising  such  group  is 
more  than  20  at  any  time  during  the 
calendar  year  in  which  such  service  is 
performed; 

(F)  The  provisions  of  paragraphs 
(c)(l)(iv)  and  (c)(l)(v)  of  this  section 
shall  not  be  deemed  to  be  applicable 
with  respect  to  service  performed  in 
connection  with  commercial  canning  or 
commercial  freezing  or  in  connection 
with  any  agricultural  or  horticultural 
commodity  after  its  delivery  to  a 
terminal  meu’ket  for  distribution  for 
consumption;  or 

(G)  On  a  farm  operated  for  profit  if 
such  service  is  not  in  the  course  of  the 
employer’s  trade  or  business  or  is 
domestic  service  in  a  private  home  of 
the  employer. 

(ii)  As  used  in  this  section,  the  term 
farm  includes  stock,  dairy,  poultry, 
fruit,  fur-bearing  animal,  and  truck 
farms,  plantations,  ranches,  nurseries, 
ranges,  greenhouses  or  other  similar 
structures  used  primarily  for  the  raising 
of  agricultural  or  horticultural 
commodities,  and  orchards. 

(2)  Agriculture.  For  purposes  of 
paragraph  (c)  of  this  section,  agriculture 
means  farming  in  all  its  branches  and 
among  other  things  includes  the 
cultivation  and  tillage  of  the  soil, 
dairying,  the  production,  cultivation, 
growing,  and  harvesting  of  any 
agricultural  or  horticultural 
commodities  (including  commodities 
defined  as  agricultural  commodities  in 
1141j(g)  of  title  12,  the  raising  of 
livestock,  bees,  fur-bearing  animals,  or 
poultry,  and  any  practices  (including 
any  forestry  or  lumbering  operations) 
performed  by  a  farmer  or  on  a  farm  as 
an  incident  to  or  in  conjunction  with 
such  farming  operations,  including 
preparation  for  market,  delivery  to 
storage  or  to  market  or  to  carriers  for 
transportation  to  market.  See  sec.  29 
U.S.C.  203(f),  as  amended  (sec.  3(f)  of 
the  FLSA,  as  codified).  Under  12  U.S.C. 
1141j(g)  agricultural  commodities 
include,  in  addition  to  other  agricultural 
commodities,  crude  gum  (oleoresin) 
from  a  living  tree,  and  the  following 
products  as  processed  by  the  original 
producer  of  the  crude  gum  (oleoresin) 
from  which  derived:  gum  spirits  of 
turpentine  and  gum  rosin.  In  addition  as 
defined  in  7  U.S.C.  92,  gum  spirits  of 
turpentine  means  spirits  of  turpentine 
made  from  gum  (oleoresin)  from  a  living 


tree  and  gum  rosin  means  rosin 
remaining  after  the  distillation  of  gum 
spirits  of  turpentine. 

(3)  Apple  pressing  for  cider.  The 
pressing  of  apples  for  cider  on  a  farm, 

as  the  term  farm  is  defined  and  applied  * 
in, sec.  3121(g)  of  the  Internal  Revenue 
Code  at  26  U.S.C.  3121(g)  or  as  applied 
in  sec.  3(f)  of  the  FLSA  at  29  U.S.C. 

203(f),  pursuant  to  29  CFR  part  780. 

(4)  Logging  employment.  Operations 
associated  with  felling  and  moving  trees 
and  logs  from  the  stump  to  the  point  of 
delivery,  such  as,  but  not  limited  to, 
marking  danger  trees  and  trees/logs  to 
be  cut  to  length,  felling,  limbing, 
bucking,  debarking,  chipping,  yarding, 
loading,  unloading,  storing,  and 
transporting  machines,  equip»nent  and 
personnel  to,  from  and  between  logging 
sites. 

(d)  Definition  of  a  temporary  or 
seasonal  nature.  For  the  purposes  of 
this  subpart,  employment  is  of  a 
seasonal  nature  where  it  is  tied  to  a 
certain  time  of  year  by  an  event  or 
pattern,  such  as  a  short  annual  growing 
cycle  or  a  specific  aspect  of  a  longer 
cycle,  and  requires  labor  levels  far  aboye 
those  necessary  for  ongoing  operations. 
Employment  is  of  a  temporary  nature 
where  the  employer’s  need  to  fill  the 
position  with  a  temporary  worker  will, 
except  in  extraordinary  circumstances, 
last  no  longer  than  1  year. 

Prefiling  Procedures 

§  655.1 20  Offered  wage  rate. 

(a)  To  comply  with  its  obligation 
under  §  655.122(1),  an  employer  must 
offer,  advertise  in  its  recruitment,  and 
pay  a  wage  that  is  the  highest  of  the 
AEWR,  the  prevailing  hourly  wage  or 
piece  rate,  the  agreed-upon  collective 
bargaining  wage,  or  the  Federal  or  State 
minimum  wage,  except  where  a  special 
procedure  is  approved  for  an  occupation 
or  specific  class  of  agricultural 
employment. 

(b)  If  the  prevailing  hourly  wage  rate 
or  piece  rate  is  adjusted  during  a  work 
contract,  and  is  higher  than  the  highest 
of  the  AEWR,  the  prevailing  wage,  the 
agreed-upon  collective  bargaining  wage, 
or  the  Federal  or  State  minimum  wage, 
in  effect  at  the  time  the  work  is 
performed,  the  employer  must  pay  that 
higher  prevailing  wage  or  piece  rate, 
upon  notice  to  the  employer  by  the 
Department. 

(c)  The  OFLC  Administrator  will 
publish,  at  least  once  in  each  calendar 
year,  on  a  date  to  be  determined  by  the 
OFLC  Administrator,  the  AEWRs  for 
each  State  as  a  notice  in  the  Federal 
Register. 

§  655.1 21  Job  orders. 

(a)  Area  of  intended  employment. 
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(1)  Prior  to  filing  an  Application  for 
Temporary  Employment  Certification, 
the  employer  must  submit  a  job  order. 
Form  ETA-790,  to  the  SWA  serving  the 
area  of  intended  employment  for 
intrastate  clearance,  identifying  it  as  a 
job  order  to  be  placed  in  connection 
with  a  ftiture  Application  for  Temporary 
Employment  Certification  for  H-2A 
workers.  The  employer  must  submit  this 
job  order  no  more  than  75  calendar  days 
and  no  fewer  than  60  calendar  days 
before  the  date  of  need.  If  the  job 
opportunity  is  located  in  more  than  one 
State  within  the  same  area  of  intended 
employment,  the  employer  may  submit 
a  job  order  to  any  one  of  the  SWAs 
having  jurisdiction  over  the  anticipated 
worksites. 

(2)  Where  the  job  order  is  being 
placed  in  connection  with  a  future 
master  application  to  be  filed  by  an 
association  of  agricultural  employers  as 
a  joint  employer,  the  association  may 
submit  a  single  job  order  to  be  placed 
in  the  name  of  the  association  on  behalf 
of  all  employers  that  will  be  duly  named 
on  the  Application  for  Temporary 
Employment  Certification. 

(3)  The  job  order  submitted  to  the 
SWA  must  satisfy  the  requirements  for 
agricultural  clearance  orders  in  20  CFR 
part  653,  subpart  F  and  the 
req^uirements  set  forth  in  §  655.122. 

(d)  SWA  review. 

(1)  The  SWA  will  review  the  contents 
of  the  job  order  for  compliance  with  the 
requirements  specifTed  in  20  CFR  part 
653,  subpart  F  and  this  subpart,  and  will 
work  with  the  employer  to  address  any 
noted  deficiencies.  The  SWA  must 
notify  the  employer  in  writing  of  any 
deficiencies  in  its  job  order  no  later  than 
7  calendar  days  after  it  has  been 
submitted.  The  SWA  notification  will 
direct  the  employer  to  respond  to  the 
noted  deficiencies.  The  employer  must 
respond  to  the  deficiencies  noted  by  the 
SWA  within  5  calendar  days  after 
receipt  of  the  SWA  notification.  The 
SWA  must  respond  to  the  employer’s 
response  within  3  calendar  days. 

(2)  If,  after  providing  responses  to  the 
deficiencies  noted  by  the  SWA,  the 
employer  is  not  able  to  resolve  the 
deficiencies  with  the  SWA,  the 
employer  may  file  an  Application  for 
Temporary'  Employment  Certification 
pursuant  to  the  emergency  filing 
procedures  contained  in  §  655.134,  with 
a  statement  describing  the  nature  of  the 
dispute  and  demonstrating  compliance 
with  its  requirements  under  this  section. 
In  the  event  the  SWA  does  not  respond 
within  the  stated  timelines,  the 
employer  may  use  the  emergency  filing 
procedures  noted  above.  If  upon  review 
of  the  Application  for  Temporary 
Employment  Certification  and  the  job 


order  and  all  other  relevant  information, 
the  CO  concludes  that  the  job  order  is 
acceptable,  the  CO  will  direct  the  SWA 
to  place  the  job  order  into  intrastate  and 
interstate  clearance  and  otherwise 
process  the  Application  in  accordance 
with  the  procedures  contained  in 
§  655.134(c).  If  the  CO  determines  the 
job  order  is  not  acceptable,  the  CO  will 
issue  a  Notice  of  Deficiency  to  the 
employer  under  §  655.143  of  this 
subpart  directing  the  employer  to 
modify  the  job  order  pursuant  to 
paragraph  (e)  of  this  section  The  Notice 
of  Deficiency  will  offer  the  employer  the 
right  to  appeal. 

(c)  Intrastate  clearance.  Upon  its 
clearance  of  the  job  order,  the  SWA 
must  promptly  place  the  job  order  in 
intrastate  clearance  and  commence 
recruitment  of  U.S.  workers.  Where  the 
employer’s  job  order  references  an  area 
of  intended  employment  which  falls 
within  the  jurisdiction  of  more  than  one 
SWA,  the  originating  SWA  will  also 
forward  a  copy  of  the  approved  job 
order  to  the  other  SWAs  serving  the  area 
of  intended  employment. 

(d)  Duration  of  job  order  posting.  The 
SWA  must  keep  the  job  order  on  its 
active  file  until  the  end  of  the 
recruitment  period,  as  set  forth  in 

§  655.135(d),  and  must  refer  each  U.S. 
worker  who  applies  (or  on  whose  behalf 
an  Application  for  Temporary 
Employment  Certification  is  made)  for 
the  job  opportunity. 

(e)  Modifications  to  the  job  order. 

(1)  Prior  to  the  issuance  of  the  final 
determination,  the  CO  may  require 
modifications  to  the  job  order  when  the 
CO  determines  that  the  offer  of 
employment  does  not  contain  all  the 
minimum  benefits,  wages,  and  working 
condition  provisions.  Such 
modifications  must  be  made  or 
certification  will  be  denied  pursuant  to 
§  655.164  of  this  subpart. 

(2)  The  employer  may  request  a 
modification  of  the  job  order.  Form' 
ETA-790,  prior  to  the  submission  of  an 
Application  for  Temporary  Employment 
Certification.  However,  the  employer 
may  not  reject  referrals  against  the  job 
order  based  upon  a  failure  on  the  part 
of  the  applicant  to  meet  the  amended 
criteria,  if  such  referral  was  made  prior 
to  the  amendment  of  the  job  order.  The 
employer  may  not  amend  the  job  order 
on  or  after  the  date  of  filing  an 
Application  for  Temporary  Employment 
Certification. 

(3)  The  employer  must  provide  all 
workers  recruited  in  connection  with 
the  Application  for  Temporary 
Employment  Certification  with  a  copy  of 
the  modified  job  order  or  work  contract 
which  reflects  the  amended  terms  and 
conditions,  on  the  first  day  of 


employment,  in  accordance  with 
§655.122(q),  or  as  soon  as  practicable, 
whichever  comes  first. 

§  655.1 22  Contents  of  joo  offers. 

(a)  Prohibition  against  preferential 
treatment  of  aliens.  The  employer’s  job 
offer  must  offer  to  U.S.  workers  no  less 
than  the  same  benefits,  wages,  and 
working  conditions  that  the  employer  is 
offering,  intends  to  offer,  or  will  provide 
to  H-2A  workers.  Job  offers  may  not 
impose  on  U.S.  workers  any  restrictions 
or  obligations  that  will  not  be  imposed 
on  the  employer’s  H-2A  workers.  This 
does  not  relieve  the  employer  from 
providing  to  H-2A  workers  at  least  the 
same  level  of  minimum  benefits,  wages, 
and  working  conditions  which  must  be 
offered  to  U.S.  workers  consistent  with 
this  section. 

(b)  fob  qualifications  and 
requirements.  Each  job  qualification  and 
requirement  listed  in  the  job  offer  must 
be  bona  fide  and  consistent  with  the 
normal  and  accepted  qualifications 
required  by  employers  that  do  not  use 
H-2A  workers  in  the  same  or 
comparable  occupations  and  crops. 
Either  the  CO  or  the  SWA  may  require 
the  employer  to  submit  documentation 
to  substantiate  the  appropriateness  of 
any  job  qualification  specified  in  the  job 
offer. 

(c)  Minimum  benefits,  wages,  and 
working  conditions.  Every  job  order 
accompanying  an  Application  for 
Temporary  Employment  Certification 
must  include  each  of  the  minimum 
benefit,  wage,  and  working  condition 
provisions  listed  in  paragraphs  (d) 
through  (q)  of  this  section. 

(d)  Housing. 

(1)  Obligation  to  provide  housing.  The 
employer  must  provide  housing  at  no 
cost  to  the  H-2A  workers  and  those 
workers  in  corresponding  employment 
who  are  not  reasonably  able  to  return  to 
their  residence  within  the  same  day. 
Housing  must  be  provided  through  ono 
of  the  following  means: 

(i)  Employer-provided  housing. 
Employer-provided  housing  must  meet 
the  full  set  of  DOL  Occupational  Safety 
and  Health  Administration  (OSHA) 
standards  set  forth  at  29  CFR  1910.142, 
or  the  full  set  of  standards  at  §§  654.404 
through  654.417  of  this  chapter, 
whichever  are  applicable  under 

§  654.401  of  this  chapter.  Requests  by 
employers  whose  housing  does  not  meet 
the  applicable  standards  for  conditional 
access  to  the  interstate  clearance  system, 
will  be  processed  under  the  procedures 
set  forth  at  §  654.403  of  this  chapter;  or 

(ii)  Rental  and/or  public 
accommodations.  Rental  or  public 
accommodations  or  other  substantially 
similar  class  of  habitation  must  meet 
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local  standards  for  such  housing.  In  the 
absence  of  applicable  local  standards. 
State  standards  will  apply.  In  the 
absence  of  applicable  local  or  State 
standards,  DOL  OSHA  standards  at  29 
CFR  1910.142  will  apply.  Any  charges 
for  rental  housing  must  be  paid  directly 
by  the  employer  to  the  owner  or 
operator  of  the  housing.  The  employer 
must  document  to  the  satisfaction  of  the 
CO  that  the  housing  complies  with  the 
local.  State,  or  Federal  housing 
standards. 

(2)  Standards  for  range  housing. 
Housing  for  workers  principally 
engaged  in  the  range  production  of 
livestock  must  meet  standards  of  DOL 
OSHA  for  such  housing.  In  the  absence 
of  such  standards,  range  housing  for 
sheepherders  and  other  workers 
engaged  in  the  range  production  of 
livestock  must  meet  guidelines  issued 
by  OFLC. 

(3)  Deposit  charges.  Charges  in  the 
form  of  deposits  for  bedding  or  other 
similar  incidentals  related  to  housing 
must  not  be  levied  upon  workers. 
However,  employers  may  require 
workers  to  reimburse  them  for  damage 
caused  to  housing  by  the  individual 
worker(s)  found  to  have  been 
responsible  for  damage  which  is  not  the 
result  of  normal  wear  and  tear  related  to 
habitation. 

(4)  Charges  for  public  housing.  If 
public  housing  provided  for  migrant 
agricultural  workers  under  the  auspices 
of  a  local,  county,  or  State  government 
is  secured  by  the  employer,  the 
employer  must  pay  any  charges 
normally  required  for  use  of  the  public 
housing  units  directly  to  the  housing’s 
management. 

(5)  Family  housing.  When  it  is  the 
prevailing  practice  in  the  area  df 
intended  employment  and  the 
occupation  to  provide  family  housing,  it 
must  be  provided  to  workers  with 
families  who  request  it. 

(6)  Certified  housing  that  becomes 
unavailable.  If  after  a  request  to  certify 
housing,  such  housing  becomes 
unavailable  for  reasons  outside  the 
employer’s  control,  the  employer  may 
substitute  other  rental  or  public 
accommodation  housing  that  is  in 
compliance  with  the  loccd.  State,  or 
Federal  housing  standards  applicable 
under  this  section.  The  employer  must 
promptly  notify  the  SWA  in  writing  of 
the  change  in  accommodations  and  the 
reason(s)  for  such  change  and  provide 
the  SWA  evidence  of  compliance  with 
the  applicable  local.  State  or  Federal 
safety  and  health  standards,  in 
accordance  with  the  requirements  of 
this  section.  If,  upon  inspection,  the  . 
SWA  determines  the  substituted 
housing  does  not  meet  the  applicable 


housing  standards,  the  SWA  must 
promptly  provide  written  notification  to 
the  employer  to  cure  the  deficiencies 
with  a  copy  to  the  CO.  An  employer’s 
failure  to  provide  housing  that  complies 
with  the  applicable  standards  will  result 
in  either  a  denial  'of  a  pending 
Application  for  Temporary  Employment 
Certification  or  revocation  of  the 
temporary  labor  certification  granted 
under  this  subpart. 

(e)  Workers’  compensation. 

(1)  The  employer  must  provide 
workers’  compensation  insurance 
coverage  in  compliance  with  State  law 
covering  injury  and  disease  arising  out 
of  and  in  the  course  of  the  worker’s 
employment.  If  the  type  of  employment 
for  which  the  certification  is  sought  is 
not  covered  by  or  is  exempt  from  the 
State’s  workers’  compensation  law,  the 
employer  must  provide,  at  no  cost  to  the 
worker,  insurance  covering  injury  and 
disease  arising  out  of  and  in  the  course 
of  the  worker’s  employment  that  will 
provide  benefits  at  least  equal  to  those 
provided  under  the  State  workers’ 
compensation  law  for  other  comparable 
employment. 

(2)  Prior  to  issuance  of  the  temporary 
labor  certification,  the  employer  must 
provide  the  CO  with  proof  of  workers’ 
compensation  insurance  coverage 
meeting  the  requirements  of  this 
paragraph,  including  the  name  of  the 
insurance  carrier,  the  insurance  policy 
number,  and  proof  of  insurance  for  the 
dates  of  need,  or,  if  appropriate,  proof 
of  State  law  coverage. 

(f)  Employer-provided  items.  The 
employer  must  provide  to  the  worker, 
without  charge  or  deposit  charge,  all 
tools,  supplies,  and  equipment  required 
to  perform  the  duties  assigned. 

Cg)  Meals.  The  employer  either  must 
provide  each  worker  with  three  meals  a 
day  or  must  furnish  free  and  convenient 
cooking  and  kitchen  facilities  to  the 
workers  that  will  enable  the  workers  to 
prepare  their  own  meals.  Where  the 
employer  provides  the  meals,  the  job 
offer  must  state  the  charge,  if  any,  to  the 
worker  for  such  meals.  The  amount  of 
meal  charges  is  governed  by  §  655.173. 

(h)  Transportation;  daily  subsistence. 

(1)  Transportation  to  place  of 
employment.  If  the  employer  has  not 
previously  advanced  such 
transportation  and  subsistence  costs  to 
the  worker  or  otherwise  provided  such 
transportation  or  subsistence  directly  to 
the  worker  by  other  means  and  if  the 
worker  completes  50  percent  of  the 
work  contract  period,  the  employer 
must  pay  the  worker  for  reasonable 
costs  incurred  by  the  worker  for 
transportation  and  daily  subsistence 
from  the  place  from  which  the  worker 
has  come  to  work  for  the  employer. 


whether  in  the  U.S.  or  abroad  to  the 
place  of  employment.  When  it  is  the 
prevailing  practice  of  non-H-2A 
agricultural  employers  in  the 
occupation  in  the  area  to  do  so,  or  when 
the  employer  extends  such  benefits  to 
similarly  situated  H-2A  workers,  the 
employer  must  advance  the  required 
transportation  and  subsistence  costs  (or 
otherwise  provide  them)  to  workers  in 
corresponding  employment  who  are 
traveling  to  the  employer’s  worksite. 

The  amount  of  the  transportation 
payment  must  be  no  less  (and  is  not 
required  to  be  more)  than  the  most 
economical  and  reasonable  common 
carrier  transportation  charges  for  the 
distances  involved.  The  amount  of  the 
daily  subsistence  payment  must  be  at 
least  as  much  as  the  employer  would 
charge  the  worker  for  providing  the 
worker  with  three  meals  a  day  during 
employment  (if  applicable),  but  in  no 
event  less  than  the  amount  permitted 
under  §  655.173(a).  Note  that  the  FLSA 
applies  independently  of  the  H-2A 
requirements  and  imposes  obligations 
on  employers  regarding  payment  of 
wages. 

(2)  Transportation  from  place  of 
employment.  If  the  worker  completes 
the  work  contract  period,  or  if  the 
employee  is  terminated  v/ithout  cause, 
and  the  worker  has  no  immediate 
subsequent  H-2A  employment,  the 
employer  must  provide  or  pay  for  the 
worker’s  transportation  and  daily 
subsistence  from  the  place  of 
employment  to  the  place  from  which 
the  worker,  disregarding  intervening 
employment,  departed  to  work  for  the 
employer.  If  the  worker  has  contracted 
with  a  subsequent  employer  who  has 
not  agreed  in  such  work  contract  to 
provide  or  pay  for  the  worker’s 
transportation  and  daily  subsistence 
expenses  from  the  employer’s  worksite 
to  such  .subsequent  employer’s  worksite, 
the  employer  must  provide  or  pay  for 
such  expenses.  If  the  worker  has 
contracted  with  a  subsequent  employer 
who  has  agreed  in  such  work  contract 
to  provide  or  pay  for  the  worker’s 
transportation  and  daily  subsistence 
expenses  from  the  employer’s  worksite 
to  such  subsequent  employer’s  worksite, 
the  subsequent  employer  must  provide 
or  pay  for  such  expenses.  The  employer 
is  not  relieved  of  its  obligation  to 
provide  or  pay  for  return  transportation 
and  subsistence  if  an  H-2A  worker  is 
displaced  as  a  result  of  the  employer’s 
compliance  with  the  50  percent  rule  as 
described  in  §  655.135(d)  of  this  subpart 
with  respect  to  the  referrals  made  after 
the  employer’s  date  of  need. 

(3)  Transportation  between  living 
quarters  and  worksite.  The  employer 
must  provide  transportation  between 
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housing  provided  or  secured  by  the 
employer  and  the  employer’s  worksite 
at  no  cost  to  the  worker. 

(4)  Employer-provided  transportation. 
All  employer-provided  transportation 
must  comply  with  all  applicable 
Federal,  State  or  local  laws  and 
regulations,  and  must  provide,  at  a 
minimum,  the  same  transportation 
safety  standards,  driver  licensure,  and 
vehicle  insurance  as  required  under  29 
U.S.C.  1841  and  29  CFR  500.105  and  29 
CFR  500.120  to  500.128.  If  workers’ 
compensation  is  used  to  cover 
transportation,  in  lieu  of  vehicle 
insurance,  the  employer  must  either 
ensure  that  the  workers’  compensation 
covers  all  travel  or  that  vehicle 
insurance  exists  to  provide  coverage  for 
travel  not  covered  by  workers’ 
compensation  and  they  must  have 
property  damage  insurance. 

(ij  Three-fourths  guarar\tee. 

(1)  Offer  to  worker.  The  employer 
must  guarantee  to  offer  the  worker 
employment  for  a  total  number  of  work 
hours  equal  to  at  least  three-fourths  of 
the  workdays  of  the  total  period 
beginning  with  the  first  workday  after 
the  arrival  of  the  worker  at  the  place  of 
employment  or  the  advertised 
contractual  first  date  of  need,  whichever 
is  later,  and  ending  on  the  expiration 
date  specified  in  the  work  contract  or  in 
its  extensions,  if  any. 

(i)  For  purposes  of  this  paragraph  a 
workday  means  the  number  of  hours  in 
a  workday  as  stated  in  the  job  order  and 
excludes  the  worker’s  Sabbath  and 
Federal  holidays.  The  employer  must 
offer  a  total  number  of  hours  to  ensure 
the  provision  of  sufficient  work  to  reach 
the  three-fourths  guarantee.  The  work 
hours  must  be  offered  during  the  work 
period  specified  in  the  work  contract,  or 
during  any  modified  work  contract 
period  to  which  the  worker  and 
employer  have  mutually  agreed  and  that 
has  been  approved  by  the  CO. 

(ii)  The  work  contract  period  can  be 
shortened  by  agreement  of  the  parties 
only  with  the  approval  of  the  CO.  In  the 
event  the  worker  begins  working  later 
than  the  specified  beginning  date  of  the 
contract,  the  guarantee  period  begins 
with  the  first  workday  after  the  arrival 
of  the  worker  at  the  place  of 
employment,  and  continues  until  the 
last  day  during  which  the  work  contract 
and  all  extensions  thereof  are  in  effect. 

(iii)  Therefore,  if,  for  example,  a  work 
contract  is  for  a  10-week  period,  during 
which  a  normal  workweek  is  specified 
as  6  days  a  week,  8  hours  per  day,  the 
worker  would  have  to  be  guaranteed 
employment  for  at  least  360  hours  (10 
weeks  x  48  hours/week  =  480  hours  x 
75  percent  =  360).  If  a  Federal  holiday 
occurred  during  the  10-week  span,  the 


8  hours  would  be  deducted  firom  the 
total  hours  for  the  work  contract,  before 
the  guarantee  is  calculated.  Continuing 
with  the  above  example,  the  worker 
would  have  to  be  guaranteed 
employment  for  354  hours  (10  weeks  x 
48  hours/week  =  480  hours  —  8  hours 
(Federal  holiday)  x  75  percent  =  354 
hours). 

(iv)  A  worker  may  be  offered  more 
than  the  specified  hours  of  work  on  a 
single  workd^.  For  purposes  of  meeting 
the  guarantee,  however,  the  worker  will 
not  be  required  to  work  for  more  than 
the  number  of  hours  specified  in  the  job 
order  for  a  workday,  or  on  the  worker’s 
Sabbath  or  Federal  holidays.  However, 
all  hours  of  work  actually  performed 
may  be  counted  by  the  employer  in 
calculating  whether  the  period  of 
guaranteed  employment  has  been  met.  If 
during  the  total  work  contract  period 
the  employer  affords  the  U.S.  or  H-2A 
worker  less  employment  than  that 
required  under  this  paragraph,  the 
employer  must  pay  such  worker  the 
amount  the  worker  would  have  earned 
had  the  worker,  in  fact,  worked  for  the 
guaranteed  number  of  days.  An 
employer  will  not  be  considered  to  have 
met  the  work  guarantee  if  the  employer 
has  merely  offered  work  on  three- 
fourths  of  the  workdays  if  each  workday 
did  not  consist  of  a  full  number  of  hours 
of  work  time  as  specified  in  the  job 
order. 

(.2)  Guarantee  for  piece  rate  paid 
worker.  If  the  worker  is  paid  on  a  piece 
rate  basis,  the  employer  must  use  the 
worker’s  average  hourly  piece  rate 
earnings  or  the  required  hourly  wage 
rate,  whichever  is  higher,  to  calculate 
the  amount  due  under  the  guarantee. 

(3)  Failure  to  work.  Any  hours  the 
worker  fails  to  work,  up  to  a  maximum 
of  the  number  of  hours  specified  in  the 
job  order  for  a  workday,  when  the 
worker  has  been  offered  an  opportunity 
to  work  in  accordance  with  paragraph 
(i)(l)  of  this  section,  and  all  hours  of 
work  actually  performed  (including 
voluntary  work  over  8  hours  in  a 
workday  or  on  the  worker’s  Sabbath  or 
Federal  holidays),  may  be  counted  by 
the  employer  in  calculating  whether  the 
period  of  guaranteed  employment  has 
been  met.  An  employer  seeking  to 
calculate  whether  the  number  of  hours 
has  been  met  must  maintain  the  payroll 
records  in  accordance  with  this  subpart. 

(4)  Displaced  H-2A  worker.  The 
emplo3'er  is  not  liable  for  payment  of 
the  three-fourths  guarantee  to  an  H-2 A 
worker  whom  the  CO  certifies  is 
displaced  because  of  the  employer’s 
compliance  with  the  50  percent  rule 
described  in  §  655.135(d)  with  respect  to 
referrals  made  during  that  period. 


(5)  Obligation  to  provide  housing  and 
meals.  Notwithstanding  the  three- 
fourths  guarantee  contained  in  this 
section,  employers  are  obligated  to 
provide  housing  and  meals  in 
accordance  with  paragraphs  (d)  and  (g) 
of  this  section  for  each  day  of  the 
contract  period  up  until  tbe  day  the 
workers  depart  for  other  H-2A 
employment,  depart  to  the  place  outside 
of  the  U.S.  from  which  the  worker  came, 
or,  if  the  worker  voluntarily  abandons 
employment  or  is  terminated  for  cause, 
the  day  of  such  abandonment  or 
termination. 

(j)  Earnings  records. 

(1)  The  employer  must  keep  accurate 
and  adequate  records  with  respect  to  the 
workers’  earnings,  including  but  not 
limited  to  field  tally  records,  supporting 
summary  payroll  records,  and  records 
showing  the  nature  and  amount  of  the 
work  performed:  the  number  of  hours  of 
work  offered  each  day  by  the  employer 
(broken  out  by  hours  offered  both  in 
accordance  with  and  over  and  above  the 
three-fourths  guarantee  at  paragraph 
(i)(3)  of  this  section);  the  hours  actually 
worked  each  day  by  the  worker;  the 
time  the  worker  began  and  ended  each 
workday;  the  rate  of  pay  (both  piece  rate 
and  hourly,  if  applicable);  the  worker’s 
emnings  per  pay  period;  the  worker’s 
home  address;  and  the  amount  of  and 
reasons  for  any  and  all  deductions  taken 
from  the  worker’s  wages. 

(2)  Each  employer  must  keep  the 
records  required  by  this  part,  including 
field  tally  records  and  supporting 
summary  pa)n‘oll  records,  safe  and 
accessible  at  the  place  or  places  of 
employment,  or  at  one  or  more 
established  central  recordkeeping 
offices  where  such  records  are 
customarily  maintained.  All  records 
must  be  available  for  inspection  and 
transcription  by  the  Secretary  or  a  duly 
authorized  and  designated 
representative,  and  by  the  worker  and 
representatives  designated  by  the 
worker  as  evidenced  by  appropriate 
documentation  (an  Entry  of  Appearance 
as  Attorney  or  Representative,  Form  G- 
28,  signed  by  the  worker,  or  an  affidavit 
signed  by  the  worker  confirming  such 
representation).  Where  the  records  are 
maintained  at  a  central  recordkeeping 
office,  other  than  in  the  place  or  places 
of  employment,  such  records  must  be 
made  available  for  inspection  and 
copying  within  72  hours  following 
notice  from  the  Secretary,  or  a  duly 
authorized  and  designated 
representative,  and  by  the  worker  and 
designated  representatives  as  described 
in  this  paragraph. 

(3)  To  assist  in  determining  whether 
the  three-fourths  guarantee  in  paragraph 
(i)  of  this  section  has  been  met,  if  the 
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number  of  hours  worked  by  the  worker 
on  a  day  during  the  work  contract 
period  is  less  than  the  number  of  hours 
offered,  as  specified  in  the  job  offer,  the 
records  must  state  the  reason  or  reasons 
therefore. 

(4)  The  employer  must  retain  the 
records  for  not  less  than  3  years  after  the 
date  of  the  certification. 

(k)  Hours  and  earnings  statements. 

The  employer  must  furnish  to  the 
worker  on  or  before  each  payday  in  one 
or  more  written  statements  the 
following  information: 

(l)  The  worker’s  total  earnings  for  the 
pay  period; 

(2)  The  worker’s  hourly  rate  and/or 
piece  rate  of  pay; 

(3)  The  hours  of  employment  offered 
to  the  worker  (showing  offers  in 
accordance  with  the  three-fourths 
guarantee  as  determined  in  paragraph  (i) 
of  this  section,  separate  firom  any  hours 
offered  over  and  above  the  guarantee); 

(4)  The  hours  actually  worked  by  the 
worker; 

(5)  An  itemization  of  all  deductions 
made  ft-om  tire  worker’s  wages; 

(6)  If  piece  rates  are  used,  the  units 
produced  daily; 

(7)  Beginning  and  ending  dates  of  the 
pay  period;  and 

(8)  The  employer’s  name,  address  and 
FEIN. 

(1)  Rates  of  pay.  If  the  worker  is  paid 
by  tire  hour,  the  employer  must  pay  the 
worker  at  l^st  the  AEWR,  the 
prevailing  hourly  wage  rate,  the 
prevailing  piece  rate,  the  agreed-upon 
collective  bargaining  rate,  or  the  Federal 
or  State  minimum  wage  rate,  in  effect  at 
the  time  work  is  performed,  whichever 
is  highest,  for  every  hour  or  portion 
thereof  worked  during  a  pay  period. 

(1)  The  offered  wage  may  not  be  based 
on  commission,  bonuses,  or  other 
incentives,  unless  the  employer 
guarantees  a  wage  paid  on  a  weekly, 
semi-monthly,  or  monthly  basis  that 
equals  or  exceeds  the  AEWR,  prevailing 
hourly  wage  or  piece  rate,  the  legal 
Federal  or  State  minimum  wage,  or  any 
agreed-upon  collective  bargaining  rate, 
whichever  is  highest;  or 

(2)  If  the  worker  is  paid  on  a  piece  rate 
basis  and  at  the  end  of  the  pay  period 
the  piece  rate  does  not  result  in  average 
hourly  piece  rate  earnings  during  the 
pay  period  at  least  equal  to  the  amount 
the  worker  would  have  earned  had  the 
worker  been  paid  at  the  appropriate 
hourly  rate: 

(i)  The  worker’s  pay  must  be 
supplemented  at  that  time  so  that  the 
woiicer’s  earnings  are  at  least  as  much 
as  the  worker  would  have  earned  during 
the  pay  period  if  the  worker  had  instead 
been  paid  at  the  appropriate  hourly 
wage  rate  for  each  hour  worked; 


(ii)  The  piece  rate  must  be  no  less 
than  the  piece  rate  prevailing  for  the 
activity  in  the  area  of  intended 
employment;  and 

(iii)  If  the  employer  who  pays  by  the 
piece  rate  requires  one  or  more 
minimum  productivity  standards  of 
workers  as  a  condition  of  job  retention, 
such  standards  must  be  specified  in  the 
job  offer  and  be  no  more  than  those 
required  by  the  employer  in  1977, 
unless  the  OFLC  Administrator 
approves  a  higher  minimum,  or,  if  the 
employer  first  applied  for  H-2A 
temporary  labor  certification  after  1977, 
such  standards  must  be  no  more  than 
those  normally  required  (at  the  time  of 
the  first  Application  for  Temporary 
Employment  Certification)  by  other 
employers  for  the  activity  in  the  area  of 
intended  employment. 

(m)  Frequency  of  pay.  The  employer 
must  state  in  the  job  offer  the  frequency 
with  which  the  worker  will  be  paid, 
which  must  be  at  least  twice  monthly  or 
according  to  the  prevailing  practice  in 
the  area  of  intended  employment, 
whichever  is  more  frequent.  Employers 
must  pay  wages  when. due. 

(n)  Abandonment  of  employment  or 
termination  for  cause.  If  the  worker 
voluntarily  abandons  employment 
before  the  end  of  the  contract  period,  or 
is  terminated  for  cause,  and  the  • 
employer  notifies  the  NPC,  and  DHS  in 
the  case  of  an  H-2A  worker,  in  writing 
or  by  any  other  method  specified  by  the 
Department  or  DHS  in  a  manner 
specified  in  a  notice  published  in  the 
Fedu'al  Register  not  later  than  2 
working  days  after  such  abandonment 
occurs,  the  employer  will  not  be 
responsible  for  providing  or  paying  for 
the  subsequent  transportation  and 
subsistence  expenses  of  that  worker 
under  this  section,  and  that  worker  is 
not  entitled  to  the  three-foiulhs 
guarantee  described  in  paragraph  (i)  of 
this  section.  Abandonment  will  be 
deemed  to  begin  after  a  worker  fails  to 
report  for  work  at  the  regularly 
scheduled  time  for  5  consecutive 
working  days  without  the  consent  of  the 
emplcwer. 

(o)  Contract  impossibility.  If,  before 
the  expiration  date  specified  in  the  work 
contract,  the  services  of  the  worker  are 
no  longer  required  for  reasons  beyond 
the  control  of  the  employer  due  to  fire, 
weather,  or  other  Act  of  God  that  makes 
the  fulfillment  of  the  contract 
impossible,  the  employer  may  terminate 
the  work  contract.  Whether  such  an 
event  constitutes  a  contract 
impossibility  will  be  determined  by  the 
CO.  In  the  event  of  such  termination  of 
a  contract,  the  employer  must  fulfill  a 
three-fourths  guarantee  for  the  time  that 
has  elapsed  from  the  start  of  the  work 


contract  to  the  time  of  its  termination, 
as  described  in  paragraph  (i)(l)  of  this 
section.  The  employer  must  make  efforts 
to  transfer  the  worker  to  other 
comparable  employment  acceptable  to 
the  worker,  consistent  with  existing 
immigration  law,  as  applicable.  If  such 
transfer  is  not  affected,  the  employer 
must: 

(1)  Return  the  worker,  at  the 
employer’s  expense,  to  the  place  from 
which  the  worker  (disregarding 
intervening  employment)  came  to  work 
for  the  employer,  or  transport  the 
worker  to  the  worker’s  next  certified  H- 
2A  employer,  whichever  the  worker 
prefers; 

(2)  Reimburse  the  worker  the  full 
amount  of  any  deductions  made  firom 
the  worker’s  pay  by  the  employer  for 
transportation  and  subsistence  expenses 
to  the  place  of  employment;  and 

(3)  Pay  the  worker  for  any  costs 
incurred  by  the  worker  for 
transportation  and  daily  subsistence  to 
that  employer’s  place  of  employment. 
Daily  subsistence  must  be  computed  as 
set  forth  in  paragraph  (h)  of  this  section. 
The  amount  of  the  transportation 
payment  must  not  be  less  (and  is  not 
required  to  be  more)  than  the.  most 
economical  and  reasonable  common 
carrier  transportation  charges  for  the 
distances  involved. 

(p)  Deductions. 

(1)  The  employer  must  make  all 
deductions  from  the  worker’s  paycheck 
required  by  law.  The  job  offer  must 
specify  all  deductions  not  required  by 
law  which  the  employer  will  make  from 
the  worker’s  paycheck.  All  deductions 
must  be  reasonable.  The  employer  may 
deduct  the  cost  of  the  worker’s, 
transportation  and  daily  subsistence 
expenses  to  the  place  of  employment 
which  were  home  directly  by  the 
employer.  In  such  circumstances,  the 
job  offer  must  state  that  the  worker  will 
be  reimbursed  the  full  eunount  of  such 
deduction  upon  the  worker’s 
completion  of  50  percent  of  the  work 
contract  period.  However,  an  employer 
subject  to  the  FLSA  may  not  make 
deductions  that  would  violate  the  FLSA. 

(2)  A  deduction  is  not  reasonable  if  it 
includes  a  profit  to  the  employer  or  to 
any  affiliated  person.  A  deduction  that 
is  primarily  for  the  benefit  or 
convenience  of  the  employer  will  not  be 
recognized  as  reasonable  and  therefore 
the  cost  of  such  an  item  may^not  be  - 
included  in  computing  wages.  The  wage 
requirements  of  §  655.120  will  not  be 
met  where  undisclosed  or  unauthorized 
deductions,  rebates,  or  refunds  reduce 
the  wage  payment  made  to  the 
employee  below  the  minimum  amounts 
required  under  this  subpart,  or  where 
the  employee  fails  to  receive  such 
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amounts  free  and  clear  because  the 
employee  kicks  back  directly  or 
indirectly  to  the  employer  or  to  another 
person  for  the  employer’s  benefit  the 
whole  or  part  of  the  wage  delivered  to 
the  employee.  The  principles  applied  in 
determining  whether  deductions  are 
reasonable  and  payments  are  received 
free  and  clear,  and  the  permissibility  of 
deductions  for  payments  to  third 
persons  are  explained  in  more  detail  in 
29  CFR  part  531. 

(q)  Disclosure  of  work  contract.  The 
employer  must  provide  to  an  H-2A 
worker  no  later  than  the  time  at  which 
the  worker  applies  for  the  visa,  or  to  a 
worker  in  corresponding  employment ' 
no  later  than  on  the  day  work 
commences,  a  copy  of  the  work  contract 
between  the  'employer  and  the  worker  in 
a  language  understood  by  the  worker  as 
necessary  or  reasonable.  For  an  H-2A 
worker  going  from  an  H-2A  employer  to 
a  subsequent  H-2A  employer,  the  copy 
must  be  provided  no  later  than  the  time 
an  offer  of  employment  is  made  by  the 
subsequent  H-2A  employer.  At  a 
minimum,  the  work  contract  must 
contain  all  of  the  provisions  required  by 
this  section.  In  the  absence  of  a-separate, 
written  work  contract  entered  into 
between  the  employer  and  the  worker, 
the  required  terms  of  the  job  order  and 
the  certified  Application  for  Temporary 
Employment  Certification  will  be  the 
work  contract. 

Application  for  Temporary 
Employment  Certibcation  Filing 
Procedures 

§655.130  Application  filing  requirements. 

All  agricultural  employers  who  desire 
to  hire  H-2A  foreign  agricultural 
workers  must  apply  for  a  certification 
from  the  Secretary  by  filing  an 
Application  for  Temporary  Employment 
Certification  with  the  NPC  designated 
by  the  OFLC  Administrator.  The 
following  section  provides  the 
procedures  employers  must  follow 
when  filing. 

(a)  What  to  file.  An  employer,  whether 
individual,  association,  or  an  H-2ALC, 
that  desires  to  appfy  for  temporary 
employment  certification  of  one  or  more 
nonimmigrant  foreign  workers  must  file 
a  completed  Application  for  Temporary 
Employment  Certification  form  and, 
unless  a  specific  exemption  applies,  a 
copy  of  Form  ETA-790,  submitted  to 
the  SWA  serving  the  area  of  intended 
employment,  as  set  forth  in  §  655.121(a). 

(b)  Timeliness.  A  completed 
Application  for  Temporary  Employment 
Certification  must  be  filed  no  less  than 
45  calendar  days  before  the  employer’s 
date  of  need. 


(c)  Location  and  method  of  filing.  The 
employer  may  send  the  Application  for 
Temporary  Employment  Certification 
and  all  required  supporting 
documentation  by  U.S.  Mail  or  private 
mail  courier  to  tbe  NPC.  The 
Department  will  publish  a  Notice  in  the 
Federal  Register  identifying  the 
address(es),  and  any  future  address 
changes,  to  which  Applications  for 
Temporary  Employment  Certification 
must  be  mailed,  and  will  also  post  these 
addresses  on  the  OFLC  Internet  Web  site 
at  http:// 

www.foreignlaborcert.doleta  .gov/.  The 
Department  may  also  require 
Applications  for  Temporary 
Employment  Certification,  at  a  future 
date,  to  be  filed  electronically  in 
addition  to  or  instead  of  by  mail,  notice 
of  which  will  be  published  in  tbe 
Federal  Register. 

(d)  Original  signature.  The 
Application  for  Temporary  Employment 
Certification  must  bear  the  original 
signature  of  the  employer  (and  that  of 
the  employer’s  authorized  attorney  or 
agent  if  the  employer  is  represented  by 
an  attorney  or  agent).  A-n  association 
filing  a  master  application  as  a  joint 
employer  may  sign  on  behalf  of  its 
employer  members.  An  association 
filing  as  an  agent  may  not  sign  on  behalf 
of  its  members  but  must  obtain  each 
member’s  signature  on  each  Application 
for  Temporary  Employment 
Certification  prior  to  filing. 

(e)  Information  received  in  the  course 
of  processing  Applications  for 
Temporary  Employment  Certification 
and  program  integrity  measures  such  as 
audits  may  be  forwarded  from  OFLC  to 
Wage  and  Hour  Division  (WHD)  for 
enforcement  purposes. 

§655.131  Association  filing  requirements. 

If  an  association  files  an  Application 
for  Temporary  Employment 
Certification,  in  addition  to  complying 
with  all  the  assurances,  guarantees,  and 
other  requirements  contained  in  this 
subpart  and  in  part  653,  subpart  F,  of 
this  chapter,  the  following  requirements 
also  apply. 

(a)  Individual  applications. 
Associations  of  agricultural  employers 
may  file  an  Application  for  Temporary 
Employment  Certification  for  H-2A 
workers  as  a  sole  employer,  a  joint 
employer,  or  agent.  The  association 
must  identify  in  the  Application  for 
Temporary  Employment  Certification  in 
what  capacity  it  is  filing.  The 
association  must  retain  documentation 
substantiating  the  employer  or  agency 
status  of  the  association  and  be  prepared 
to  submit  such  documentation  in 
response  to  a  Notice  of  Deficiency  from 
the  CO  prior  to  issuing  a  Final 


Determination,  or  in  the  event  of  an 
audit. 

(b)  Master  applications.  An 
association  may  file  a  master 
application  on  bebalf  of  its  employer- 
members.  Tbe  master  application  is 
available  only  when  the  association  is 
filing  as  a  joint  employer.  An 
association  may  submit  a  master 
application  covering  the  same 
occupation  or  comparable  work 
available  with  a  number  of  its  employer- 
members  in  multiple  areas  of  intended 
employment,  just  as  though  all  of  the 
covered  employers  were  in  fact  a  single 
employer,  as  long  as  a  single  date  of 
need  is  provided  for  all  workers 
requested  by  the  Application  for 
Temporary  Employment  Certification 
and  all  employer-members  are  located 
in  no  more  than  two  contiguous  States. 
The  association  must  identify  on  the 
Application  for  Temporary  Employment 
Certification  by  name,  address,  total 
number  of  workers  needed,  and  tbe 
crops  and  agricultural  work  to  be 
performed,  each  employer  that  will 
employ  H-2A  workers.  The  association, 
as  appropriate,  will  receive  a  certified 
Application  for  Temporary  Employment 
Certification  that  can  be  copied  and  sent 
to  the  United  States  Citizenship  and 
Immigration  Services  (USCIS)  with  each 
employer-member’s  petition. 

§  655.1 32  H-2 A  labor  contractor  (H-2 ALC) 
filing  requirements. 

If  an  H-2ALC  intends  to  file  an 
Application  for  Temporary  Employment 
Certification,  the  H-2ALC  must  meet  all 
of  the  requirements  of  the  definition  of 
employer  in  §  655.103(b),  and  comply 
with  all  the  assurances,  guarantees,  and 
other  requirements  contained  in  this 
part,  including  Assurances  and 
Obligations  of  H-2  A  Employers,  and  in 
part  653,  subpart  F,  of  this  chapter. 

(a)  Scope  of  H-2ALC  Applications.  An 
Application  for  Temporary  Employment 
Certification  filed  by  an  H-2ALC  must 
be  limited  to  a  single  area  of  intended 
employment  in  which  the  fixed-site 
employer(s)  to  whom  an  H-2ALC  is 
furnishing  employees  will  be  utilizing 
tbe  employees. 

(b)  Required  information  and 
submissions.  An  H-2ALC  must  include 
in  or  with  its  Application  for  Temporary 
Employment  Certification  the  following: 

(1)  The  name  and  location  of  each 
fixed-site  agricultural  business  to  which 
the  H-2ALC  expects  to  provide  H-2A 
workers,  the  expected  beginning  and 
ending  dates  when  the  H— 2ALC  will  be 
providing  the  workers  to  each  fixed  site, 
and  a  description  of  the  crops  and 
activities  the  workers  are  expected  to 
perform  at  such  fixed  site. 


6968 


Federal  Register/ Vol.  75,  No.  29 /Friday,  February  12,  2010 /Rules  and  Regulations 


(2)  A  copy  of  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  (MSPA)  Farm  Labor  Contractor 
(FLC)  Certificate  of  Registration,  if 
required  under  MSPA  at  29  U.S.C.  1801 
et  seq.,  identifying  the  specific  farm 
labor  contracting  activities  the  H-2ALC 
is  authorized  to  perform  as  an  FLC. 

(3)  Proof  of  its  ability  to  discharge 
financial  obligations  under  the  H-2A 
program  by  including  with  the 
Application  for  Temporary  Employment 
Certification  the  original  surety  bond  as 
required  by  29  CFR  501.9.  The  bond 
document  must  clearly  identify  the 
issuer,  the  name,  address,  phone 
number,  and  contact  person  for  the 
surety,  and  provide  the  amount  of  the 
bond  (as  calculated  piusuant  to  29  CFR 
501.9)  and  any  identifying  designation 
used  by  the  surety  for  the  bond. 

(4)  Copies  of  the  fully-executed  work 
contracts  with  each  fixed-site 
agricultural  business  identified  under 
paragraph  (b)(1)  of  this  section. 

(5)  Wh  ere  the  fixed-site  agricultural 
business  will  provide  housing  or 
transportation  to  the  workers,  proof  that: 

(i)  All  housing  used  by  workers  and 
owned,  operated  or  secured  by  the 
fixed-site  agricultural  business  complies 
with  the  applicable  standards  as  set 
forth  in  §  655.122(d)  and  certified  by  the 
SWA;  and 

(ii)  All  transportation  between  the 
worksite  and  the  workers’  living 
quarters  that  is  provided  by  the  fixed- 
site  agricultural  business  complies  with 
all  applicable  Federal,  State,  or  local 
laws  and  regulations  and  must  provide, 
at  a  minimum,  the  same  vehicle  safety 
standards,  driver  licensure,  and  vehicle 
insurance  as  required  under  29  U.S.C. 
1841  and  29  CFR  500.105  and  500.120 
to  500.128,  except  where  workers’ 
compensation  is  used  to  cover  such 
transportation  as  described  in 

§  655.125(h). 

§  655.1 33  Requirements  for  agents. 

(a)  An  agent  filing  an  Application  for 
Temporary  Employment  Certification  on 
behalf  of  an  employer  must  provide  a 
copy  of  the  agent  agreement  or  other 
document  demonstrating  the  agent’s 
authority  to  represent  the  employer. 

(b)  In  addition  the  agent  must  provide 
a  copy  of  the  MSPA  FLC  Certificate  of 
Registration,  if  required  under  MSPA  at 
29  U.S.C.  1801  et  seq.,  identifying  the 
specific  farm  labor  contracting  activities 
the  agent  is  authorized  to  perform. 

§655.134  Emergency  situations. 

(a)  WniVer  of  time  period.  The  CO  may 
waive  the  time  period  for  filing  for 
employers  who  did  not  make  use  of 
temporary  alien  agricultural  workers 
during  the  prior  year’s  agricultural 


season  or  for  any  employer  that  has 
other  good  and  substantial  cause  (which 
may  include  unforeseen  changes  in 
market  conditions),  provided  that  the 
CO  has  sufficient  time  to  test  the 
domestic  labor  market  on  an  expedited 
basis  to  make  the  determinations 
required  by  §  655.100. 

(b)  Employer  requirements.  The 
employer  requesting  a  waiver  of  the 
required  time  period  must  concurrently 
submit  to  the  NPC  and  to  the  SWA 
serving  the  area  of  intended 
employment  a  completed  Application 
for  Temporary  Employment 
Certification,  a  completed  job  order  on 
the  Form  ETA-790,  and  a  statement 
justifying  the  request  for  a  waiver  of  the 
time  period  requirement.  The  statement 
must  indicate  whether  the  waiver 
request  is  due  to  the  fact  that  the 
employer  did  not  use  H-2A  workers 
during  the  prior  agricultural  season  or 
whether  the  request  is  for  good  and 
substantial  cause.  If  the  waiver  is 
requested  for  good  and  substantial 
cause,  the  employer’s  statement  must 
also  include  detailed  information 
describing  the  good  and  substantial 
cause  which  has  necessitated  the  waiver 
request.  Good  and  substantial  cause  may 
include,  but  is  not  limited  to,  the 
substantial  loss  of  U.S.  workers  due  to 
weather-related  activities  or  other 
reasons,  unforeseen  events  affecting  the 
work  activities  to  be  performed, 
pandemic  health  issues,  or  similar 
conditions. 

(c)  Processing  of  emergency 
applications.  The  CO  will  process 
emergency  Applications  for  Temporary 
Employment  Certification  in  a  manner 
consistent  with  the  provisions  set  forth 
in  §§655.140  through  655.145  and  make 
a  determination  on  the  Application  for 
Temporary  Employment  Certification  in 
accordance  with  §§655.160  through 
655.167.  The  CO  may  advise  the 
employer  in  writing  that  the 
certification  cannot  be  granted  because, 
pursuant  to  paragraph  (a)  of  this  section, 
the  request  for  emergency  filing  was  not 
justified  and/or  there  is  not  sufficient 
time  to  test  the  availability  of  U.S. 
workers  such  that  the  CO  can  make  a 
determination  on  the  Application  for 
Temporary  Employment  Certification  in 
accordance  with  §  655.161.  Such 
notification  will  so  inform  the  employer 
using  the  procedures  applicable  to  a 
denial  of  certification  set  forth  in 
§655.164. 

§  655.1 35  Assurances  and  obligations  of 
H-2A  employers. 

An  employer  seeking  to  employ  H-2A 
workers  must  agree  as  part  of  the 
Application  for  Temporary  Employment 
Certification  and  job  offer  that  it  will 


abide  by  the  requirements  of  this 
subpart  and  make  each  of  the  following 
additional  assurances: 

(a)  Non-discriminatory  hiring 
practices.  The  job  opportunity  is,  and 
through  the  period  set  forth  in 
paragraph  (d)  of  this  section  must 
continue  to  be,  open  to  any  qualified 
U.S.  worker  regardless  of  race,  color, 
national  origin,  age,  sex,  religion, 
handicap,  or  citizenship.  Rejections  of 
any  U.S.  workers  who  applied  or  apply 
for  the  job  must  be  only  for  lawful,  job- 
related  reasons,  and  those  not  rejected 
on  this  basis  have  been  or  will  be  hired. 
In  addition,  the  employer  has  and  will 
continue  to  retain  records  of  all  hires 
and  rejections  as  required  by  §  655.167. 

(b)  No  strike  or  lockout.  The  worksite 
for  which  the  employer  is  requesting  H- 
2A  certification  does  not  currently  have 
workers  on  strike  or  being  locked  out  in 
the  course  of  a  labor  dispute. 

(c)  Recruitment  requirements.  The 
employer  has  and  will  continue  to 
cooperate  with  the  SWA  by  accepting 
referrals  of  all  eligible  U.S.  workers  who 
apply  (or  on  whose  behalf  an 
Application  for  Temporary  Employment 
Certification  is  made)  for  the  job 
opportunity  until  the  end  of  the  period 
as  specified  in  paragraph  (d)  of  this 
section  and  must  independently 
conduct  the'positive  recruitment 
activities,  as  specified  in  §  655.154, 
until  the  date  on  which  the  H-2A 
workers  depart  for  the  place  of  work. 
Unless  the  SWA  is  informed  in  writing 
of  a  different  date,  the  date  that  is  the 
third  day  preceding  the  employer’s  first 
date  of  need  will  be  determined  to  be 
the  date  the  H-2A  workers  departed  for 
the  employer’s  place  of  business. 

(d)  Fifty  percent  rule.  From  the  time 
the  foreign  workers  depart  for  the 
employer’s  place  of  employment,  the 
employer  must  provide  employment  to 
any  qualified,  eligible  U.S.  worker  who 
applies  to  the  employer  until  50  percent 
of  the  period  of  the  work  contract  has 
elapsed.  Start  of  the  work  contract 
timeline  is  calculated  firom  the  first  date 
of  need  stated  on  the  Application  for 
Temporary  Employment  Certification, 
under  which  the  foreign  worker  who  is 
in  the  job  was  hired.  This  provision  will 
not  apply  to  any  employer  who  certifies 
to  the  CO  in  the  Application  for 
Temporary  Employment  Certification 
that  the  employer: 

(1)  Did  not,  during  any  calendar 
quarter  during  the  preceding  calendar 
year,  use  more  than  500  man-days  of 
agricultural  labor,  as  defined  in  sec. 
203(u)  ofTitle  29; 

(2)  Is  not  a  member  of  an  association 
which  has  petitioned  for  certification 
under  this  subpart  for  its  members;  and 
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(3)  Has  not  otherwise  associated  with 
other  employers  who  are  petitioning  for 
temporary  foreign  workers  under  this 
subpart. 

(e)  Compliance  with  applicable  laws. 

During  the  period  of  employment  that  is 
the  subject  of  the  Application  for  . 
Temporary  Employment  Certification, 
the  employer  must  comply  with  all 
applicable  Federal,  State  and  local  laws 
and  regulations,  including  health  and 
safety  laws.  In  compliance  with  such 
laws,  including  the  William  Wilberforce 
Trafficking  Victims  Protection 
Reauthorization  Act  of  2008,  Pub.  L. 
110-457,  18  U.S.C.  1592(a),  the 
employer  may  not  hold  or  confiscate 
workers’  passports,  visas,  or  other 
immigration  documents.  H-2A  > 

employers  may  also  be  subject  to  the 
FLSA.  The  FLSA  operates 
independently  of  the  H-2A  program  and 
has  specific  requirements  that  address 
payment  of  wages,  including  deductions 
from  wages,  the  payment  of  Federal 
minimum  wage  and  payment  of 
overtime. 

(f)  fob  opportunity  is  full-time.  The 
job  opportunity  is  a  full-time  temporary 
position,  calculated  to  be  at  least  35 
hours  per  work  week. 

(g)  No  recent  or  future  layoffs.  The 
employer  has  not  laid  off  and  will  not 
lay  off  any  similarly  employed  U.S. 
worker  in  the  occupation  that  is  the 
subject  of  the  Application  for 
Temporary  Employment  Certification  in 
the  area  of  intended  employment  except 
for  lawful,  job-related  reasons  within  60 
days  of  the  date  of  need,  or  if  the 
employer  has  laid  off  such  workers,  it 
has  offered  the  job  opportunity  that  is 
the  subject  of  the  Application  for 
Temporary  Employment  Certification  to 
those  laid-off  U.S.  worker(s)  and  the 
U.S.  worker(s)  refused  the  job 
opportunity,  was  rejected  for  the  job 
opportunity  for  lawful,  job-related 
reasons,  or  was  hired.  A  layoff  for 
lawful,  job-related  reasons  such  as  lack 
of  work  or  the  end  of  the  growing  season 
is  permissible  if  all  H-2A  workers  are 
laid  off  before  any  U.S.  worker  in 
corresponding  employment. 

(h)  No  unfair  treatment.  The  employer 
has  not  and  will  not  intimidate! 
threaten,  restrain,  coerce,  blacklist, 
discharge  or  in  any  manner  discriminate 
against,  and  has  not  and  will  not  cause 
any  person  to  intimidate,  threaten, 
restrain,  coerce,  blacklist,  or  in  any 
manner  discriminate  against,  any  person 
who  has: 

(1)  Filed  a  complaint  under  or  related 
to  8  U.S.C.  1188,  or  this  subpart  or  any 
other  Department  regulation 
promulgated  thereunder; 

(2)  Instituted  or  caused  to  be 
instituted  any  proceeding  under  or 


related  to  8  U.S.C.  1188  or  this  subpart 
or  any  other  Department  regulation 
promulgated  thereunder; 

(3)  Testified  or  is  about  to  testify  in 
any  proceeding  under  or  related  to  8 
U.S.C.  1188  or  this  subpart  or  any  other 
Department  regulation  promulgated 
thereunder; 

(4)  Consulted  with  an  employee  of  a 
legal  assistance  program  or  an  attorney 
on  matters  related  to  8  U.S.C.  1188  or 
this  subpart  or  any  other  Department 
regulation  promulgated  thereunder;  or 

(5)  Exercised  or  asserted  on  behalf  of 
himself/herself  or  others  any  right  or 
protection  afforded  by  8  U.S.C.  1188  or 
this  subpart  or  any  other  Department 
regulation  promulgated  thereunder. 

(i)  Notify  workers  of  duty  to  leave 
United  States. 

(1)  The  employer  must  inform  H-2A 
workers  of  the  requirement  that  they 
leave  the  U.S.  at  the  end  of  the  period 
certified  by  the  Department  or 
separation  from  the  employer, 
whichever  is  earlier,  as  required  under 
paragraph  {i)(2)  of  this  section,  unless 
the  H-2A  worker  is  being  sponsored  by 
another  subsequent  H-2A  employer. 

(2)  As  defined  further  in  DHS 
regulations,  a  temporary  labor 
certification  limits  the  validity  period  of 
an  H-2A  petition,  and  therefore,  the 
authorized  period  of  stay  for  an  H-2A 
worl^r.  See  8  CFR  214.2(h)(5)(vii)  A 
foreign  worker  may  not  remain  beyond 
his  or  her  authorized  period  of  stay,  as 
determined  by  DHS,  nor  beyond 
separation  from  employment  prior  to 
completion  of  the  H-2A  contract,  absent 
an  extension  or  change  of  such  w'orker’s 
status  under  DHS  regulations.  See  8  CFR 
214.2(h)(5)tviii)(B). 

(j)  Comply  with  the  prohibition 
against  employees  paying  fees.  The 
employer  and  its  agents  have  not  sought 
or  received  payment  of  any  kind  from 
any  employee  subject  to  8  U.S.C.  1188 
for  any  activity  related  to  obtaining  H- 
2A  labor  certification,  including 
payment  of  the  employer’s  attorneys’ 
fees,  application  fees,  or  recruitment 
costs.  For  purposes  of  this  paragraph, 
payment  includes,  but  is  not  limited  to, 
monetary  payments,  wage  concessions 
(including  deductions  from  wages, 
salary,  or  benefits),  kickbacks,  bribes, 
tributes,  in  kind  payments,  and  free 
labor.  This  provision  does  not  prohibit 
employers  or  their  agents  from  receiving 
reimbursement  for  costs  that  are  the 
responsibility  and  primarily  for  the 
benefit  of  the  worker,  such  as 
government-required  passport  fees. 

(k)  Contracts  with  third  parties 
comply  with  prohibitions.  The  employer 
has  contractually  forbidden  any  foreign 
labor  contractor  or  recruiter  (or  any 
agent  of  such  foreign  labor  contractor  or 


recruiter)  whom  the  employer  engages, 
either  directly  or  indirectly,  in 
international  recruitment  of  H-2A 
workers  to  seek  or  receive  payments  or 
other  compensation  from  prospective 
employees.  This  documentation  is  to  be 
made  available  upon  request  by  the  CO 
or  another  Federal  party. 

(1)  Notice  of  worker  rights.  The 
employer  must  post  and  maintain  in  a 
conspicuous  location  at  the  place  of 
employment,  a  poster  provided  by  the 
Secretary  in  English,  and,  to  the  extent 
necessary,  any  language  common  to  a 
significant  portion  of  the  workers  if  they 
are  not  fluent  in  English,  which  sets  out 
the  rights  and  protections  for  workers 
employed  pursuant  to  8  U.S.C.  1188. 

Processing  of  Applications  for 
Temporary  Employment  Certification 

§  655.1 40  Review  of  applications. 

(a)  NPC  review.  The  CO  will  promptly 
review  the  Application  for  Temporary 
Employment  Certification  and  job  order 
for  compliance  with  all  applicable 
program  requirements,  including 
compliance  with  the  requirements  set 
forth  in  this  subpart. 

(b)  Mailing  and  postmark 
requirements.  Any  notice  or  request  sent 
by  the  CO(s)  to  an  employer  requiring  a 
response  will  be  sent  using  the  provided 
address  via  traditional  methods  to 
assure  next  day  delivery.  The 
employer’s  response  to  such  a  notice  or 
request  must  be  filed  using  traditional 
methods  to  assure  next  day  delivery  and 
be  sent  by  the  date  due  or  the  next 
business  day  if  the  due  date  falls  on  a 
Sunday  or  Federal  Holiday. 

§  655.1 41  Notice  of  deficiency. 

(a)  Notification  timeline.  If  the  CO 
■  determines  the  Application  for 
Temporary  Employment  Certification  or 
job  order  are  incomplete,  contain  errors 
or  inaccuracies,  or  do  not  meet  the 
requirements  set  forth  in  this  subpart, 
the  CO  will  notify  the  employer  within 
7  calendar  days  of  the  CO’s  receipt  of 
the  Application  for  Temporary 
Employment  Certification.  A  copy  of 
this  notification  will  be  sent  to  the  SWA 
serving  the  area  of  intended 
employment. 

(b)  Notice  content.  The  notice  will: 

(1)  State  the  reason(s)  why  the 
Application  for  Temporary  Employment 
Certification  or  job  order  fails  to  meet 
the  criteria  for  acceptance; 

(2)  Offer  the  employer  an  opportunity 
to  submit  a  modified  Application  for 
Temporary  Employment  Certification  or 
job  order  within  5  business  days  from 
date  of  receipt  stating  the  modification 
that  is  needed  for  the  CO  to  issue  the 
Notice  of  Acceptance; 
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(3)  Except  as  provided  for  under  the 
expedited  review  or  de  novo 
administrative  hearing  provisions  of  this 
section,  state  that  the  CO’s 
determination  on  whether  to  grant  or 
deny  the  Application  for  Temporary 
Employment  Certification  will  be  made 
no  later  than  30  calendar  days  before  the 
date  of  need,  provided  that  the 
employer  submits  the  requested 
modification  to  the  Applicatign  for 
Temporary  Employment  Certification 
within  5  business  da)rs  and  in  a  manner 
specified  by  the  CO; 

(4)  Offer  the  employer  an  opportunity 
to  request  an  expedited  administrative 
review  or  a  de  novo  administrative 
hearing  before  an  ALJ  of  the  Notice  of 
Deficiency.  The  notice  will  state  that  in 
order  to  obtain  such  a  review  or  hearing, 
the  employer,  within  5  business  days  of 
the  receipt  of  the  notice,  must  file  by 
facsimile  or  other  means  normally 
assuring  next  day  delivery  a  written 
request  to  the  Chief  ALJ  of  DOL  and 
simultaneously  serve  a  copy  on  the  CO. 
The  notice  will  also  state  that  the 
employer  may  submit  any  legf»l 
arguments  that  the  employer  believes 
will  rebut  the  basis  of  the  CO’s  action; 
and 

(5)  State  that  if  the  employer  does  not 
comply  with  the  requirements  of 

§  655.142  or  request  an  expedited 
administrative  review  or  a  de  novo 
hearing  before  an  ALJ  within  5  business 
days  the  CO  will  deny  the  Application 
for  Temporary  Employment 
Certification.  That  denial  is  final  cannot 
be  appealed  and  the  Department  will 
not  further  consider  that  Application  for 
Temporary  Employment  Certification. 

(c)  Appeal  from  Notice  of  Deficiency. 
The  employer  may  timely  request  an 
expedited  administrative  review  or  de 
novo  hearing  before  an  ALJ  by  following 
the  procedures  set  forth  in  §  655.171. 

§  655.1 42  Submission  of  modified 
applications. 

(a)  Submission  requirements  and 
certification  delays.  If  the  employer 
chooses  to  submit  a  modified 
Application  for  Temporary  Employment 
Certification,  the  CO’s  Final 
Determination  will  be  postponed  by  1 
calendar  day  for  each  day  that  passes 
beyond  the  5  business-day  period 
allowed  under  §  655.141(b)  to  submit  a 
modified  Application  for  Temporary 
Employment  Certification,  up  to 
maximum  of  5  days.  The  Application 
for  Temporary  Employment 
Certification  will  be  deemed  abandoned 
if  the  employer  does  not  submit  a 
modified  Application  for  Temporary 
Employment  Certification  within  12 
calendar  days  after  the  notice  of 
deficiency  was  issued. 


(b)  Provisions  for  denial  of  modified 
Application  for  Temporary  Employment 
Certification.  If  the  modified 
Application  for  Temporary  Employment 
Certification  is  not  approved,  the  CO 
will  deny  the  Application  for 
Temporary  Employment  Certification  in 
accordance  with  the  labor  certification 
determination  provisions  in  §655.164. 

(c)  Appeal  from  denial  of  modified 
Application  for  Temporary  Employment 
Certification.  The  procedures  for 
appealing  a  denial  of  a  modified 
Application  for  Temporary  Employment 
Certification  are  the  same  as  for  a  non- 
modified  Application  for  Temporary 
Employment  Certification  as  long  as  the 
employer  timely  requests  an  expedited 
administrative  review  or  de  novo 
hearing  before  an  ALJ  by  following  the 
procedures  set  forth  in  §655.171. 

§  655.1 43  Notice  of  acceptance. 

(a)  Notification  timeline.  When  the 

CO  determines  the  Application  for 
Temporary  Employment  Certification 
and  job  order  are  complete  and  meet  the 
requirements  set  forth  in  this  subpart, 
the  CO  will  notify  the  employer  within 
7  calendar  days  of  the  CO’s  receipt  of 
the  Application  for  Temporary 
Employment  Certification.  A  copy  will 
be  sent  to  the  SWA  serving  the  area  of 
intended  employment.  • 

(b)  Notice  content.  The  notice  must: 

(1)  Authorize  conditional  access  to 
the  interstate  clearance  system  and 
direct  the  SWA  to  circulate  a  copy  of  the 
job  order  to  other  such  States  the  CO 
determines  to  be  potential  sources  of 
U.S.  workers: 

(2)  Direct  the  employer  to  engage  in 
positive  recruitment  of  U.S.  workers  in 
a  manner  consistent  with  §  655.154  and 
to  submit  a  report  of  its  positive 
recruitment  efforts  as  specified  in 
§655.156; 

(3)  State  that  positive  recruitment  is 
in  addition  to  and  will  occur  during  the 
period  of  time  that  the  job  order  is  being 
circulated  by  the  SWA(s)  for  interstate 
clearance  under  §  655.150  of  this 
subpart  and  will  terminate  on  the  actual 
date  on  which  the  H-2A  workers  depart 
for  the  place  of  work,  or  3  calendcir  days 
prior  to  the  first  date  the  employer 
requires  the  services  of  the  H-2A 
workers,  whichever  occurs  first;  and 

(4)  State  that  the  CO  will  malce  a 
determination  either  to  grant  or  deny 
the  Application  for  Temporary 
Employment  Certification  no  later  than 
30  calendar’ days  before  the  date  of 
need,  except  as  provided  for  under 

§  655.144  for  modified  Applications  for 
Temporary  Employment  Certification. 


§  655.144  Electronic  job  registry. 

(a)  Location  of  and  placement  in  the 
electronic  job  registry.  Upon  acceptance 
of  the  Application  for  Temporary 
Employment  Certification  under 

§  655.143,  the  CO  will  promptly  place 
for  public  examination  a  copy  of  the  job 
order  on  an  electronic  job  registry 
maintained  by  the  Department, 
including  any  required  modifications 
approved  by  the  CO,  as  specified  in 
§  655.142.  This  procedure  will  be 
implemented  once  the  Department 
initiates  operation  of  the  registry. 

(b)  Length  of  posting  on  electronic  job 
registry.  Unless  otherwise  provided,  the 
Department  will  keep  the  job  order 
posted  on  the  Electronic  Job  Registry 
until  the  end  of  50  percent  of  the 
contract  period  as  set  forth  in 

§  655.135(d). 

§  655.1 45  Amendments  to  applications  for 
temporary  employment  certification. 

(a)  Increases  in  number  of  workers. 

The  Application  for  Temporary 
Employment  Certification  may  be 
amended  at  any  time  before  the  CO’s 
certification  determination  to  increase 
the  number  of  workers  requested  in  the 
initial  Application  for  Temporary 
Employment  Certification  by  not  more 
than  20  percent  (50  percent  for 
employers  requesting  less  than  10 
workers)  without  requiring  an 
additional  recruitment  period  for  U.S. 
workers.  Requests  for  increases  above 
the  percent  prescribed,  without 
additional  recruitment,  may  be 
approved  by  the  CO  only  when  the 
employer  demonstrates  that  the  need  for 
additional  workers  could  not  have  been 
foreseen,  and  the  crops  or  commodities 
will  be  in  jeopardy  prior  to  the 
expiration  of  an  additional  recruitment 
period.  All  requests  for  increasing  the 
number  of  workers  must  be  made  in 
writing. 

(b)  Minor  changes  to  the  period  of 
employment.  The  Application  for 
Temporary  Employment  Certification 
may  be  amended  to  make  minor  changes 
in  the  total  period  of  employment. 
Changes  will  not  be  effective  until 
submitted  in  writing  and  approved  by 
the  CO.  In  considering  whether  to 
approve  the  request,  the  CO  will  review 
the  reason(s)  for  the  request,  determine 
whether  the  reason(s)  are  on  the  whole 
justified,  and  take  into  account  the 
effect  any  change(s)  would  have  on  the 
adequacy  of  the  underlying  test  of  the 
domestic  labor  market  for  the  job 
opportunity.  An  employer  must 
demonstrate  that  the  change  to  the  ^ 
period  of  employment  could  not  have 
been  foreseen,  and  the  crops  or 
commodities  will  be  in  jeopardy  prior  to 
the  expiration  of  an  additional 


Federal  Register/ Vol.  75,  No.  29 /Friday,  February  12,  2010 /Rules  and  Regulations 


6971 


recruitment  period.  If  the  request  is  for 
a  delay  in  the  start  date  and  is  made 
after  workers  have  departed  for  the 
employer’s  place  of  work,  the  CO  may 
only  approve  the  change  if  the  employer 
includes  with  the  request  a  written 
assurance  signed  and  dated  by  the 
employer  that  all  workers  who  are 
already  traveling  to  the  job  site  will  be 
provided  housing  and  subsistence, 
without  cost  to  the  workers,  until  work 
commences.  Upon  acceptance  of  an 
amendment,  the  CO  will  submit  to  the 
SWA  any  necessary  modification  to  the 
job  order. 

Post- Acceptance  Requirements 

§  655.1 50  Interstate  clearance  of  job  order. 

(a)  SWA  posts  in  interstate  clearance 
system.  The  SWA  mu&t  promptly  place 
the  job  order  in  interstate  clearance  to 
all  States  designated  by  the  CO.  At  a 
minimum,  the  CO  will  instruct  the  SWA 
to  transmit  a  copy  of  its  active  job  order 
to  all  States  listed  in  the  job  order  as 
anticipated  worksites  covering  the  area 
of  intended  emplojnnent. 

(b)  Duration  of  posting.  Each  of  the 
SWAs  to  which  the  job  order  was 
transmitted  must  keep  the  job  order  on 
its  active  file  until  50  percent  of  the 
contract  term  has  elapsed,  and  must 
refer  each  qualified  U.S.  worker  who 
applies  (or  on  whose  behalf  an 
application  is  made)  for  the  job 
opportunity. 

§  655,1 51  Newspaper  advertisements. 

(a)  The  employer  must  place  an 
advertisement  (in  a  language  other  than 
English,  where  the  CO  determines 
appropriate)  on  2  separate,days,  which 
may  be  consecutive,  one  of  which  must 
be  a  Sunday  (except  as  provided  in 
paragraph  (b)  of  this  section),  in  a 
newspaper  of  general  circulation  serving 
the  area  of  intended  employment  and  is 
appropriate  to  the  occupation  and  the 
workers  likely  to  apply  for  the  job 
opportunity.  Newspaper  advertisements 
must  satisfy  the  requirements  set  forth 
in  §655.152. 

(b)  If  the  job  opportunity  is  located  in 
a  rural  area  that  does  not  have  a 
newspaper  with  a  Sunday  edition,  the 
CO  may  direct  the  employer,  in  place  of 
a  Sunday  edition,  to  advertise  in  the 
regularly  published  daily  edition  with 
the  widest  circulation  in  the  area  of 
intended  employment. 

§655.152  Advertising  requirements. 

All  advertising  conducted  to  satisfy 
the  required  recruitment  activities  - 
under  §655.151  must  meet  the 
requirements  set  forth  in  this  section 
and  must  contain  terms  and  conditions 
of  employment  which  are  not  less 
favorable  than  those  offered  to  the  H-2A 


workers.  All  advertising  must  contain 
the  following  information: 

(a)  The  employer’s  name,  or  in  the 
event  that  a  master  application  will  be 
filed  by  an  association,  a  statement 
indicating  that  the  name  and  location  of 
each  member  of  the  association  can  be 
obtained  from  the  SWA  of  the  State  in 
which  the  advertisement  is  run; 

(b)  The  geographic  area  of  intended 
employment  with  enough  specificity  to 
apprise  applicants  of  any  travel 
requirements  and  where  applicants  will 
likely  have  to  reside  to  perform  the 
services  or  labor; 

(c)  A  description  of  the  job 
opportunity  for  which  certification  is 
sought  with  sufficient  information  to 
apprise  U.S.  workers  of  services  or  labor 
to  be  performed  and  the  anticipated 
start  and  end  dates  of  employment  of 
the  job  opportunity; 

(d)  The  wage  offer,  or  in  the  event  that 
there  are  multiple  wage  offers  (such  as 
where  a  master  application  will  be  filed 
by  an  association  and/or  where  there  are 
multiple  crop  activities  for  a  single 
employer),  the  range  of  applicable  wage 
offers  and,  where  a  master  application 
will  be  filed  by  an  association,  a 
statement  indicating  that  the  rate(s) 
applicable  to  each  employer  can  be 
obtained  from  the  SWA  of  the  State  in 
which  the  advertisement  is  run; 

(e)  The  three-fourths  guarantee 
specified  in  §655.122(i); 

(f)  If  applicable,  a  statement  that  work 
tools,  supplies,  and  equipment  will  be 
provided  at  no  cost  to  the  worker; 

(g)  A  statement  that  housing  will  be 
made  available  at  no  cost  to  workers, 
including  U.S.  workers  who  cannot 
reasonably  return  to  their  permanent 
residence  at  the  end  of  each  working 
day; 

(h)  A  statement  that  transportation 
and  subsistence  expenses  to  the 
worksite  will  be  provided  by  the 
employer  or  paid  by  the  employer  upon 
completion  of  50  percent  of  the  work 
contract,  or  earlier,  if  appropriate; 

(i)  A  statement  that  the  position  is 
temporary  and  a  specification  of  the 
total  number  of  job  openings  the 
employer  intends  to  fill; 

(j)  A  statement  directing  applicants  to 
apply  for  the  job  opportunity  at  the 
nearest  office  of  the  SWA  in  the  State  in 
which  the  advertisement  appeared. 
Employers  who  wish  to  require 
interviews  must  conduct  those 
interviews  by  phone  or  provide  a 
procedure  for  the  interviews  to  be 
conducted  in  the  location  where  the 
worker  is  being  recruited  at  little  or  no 
cost  to  the  worker.  Employers  cannot 
provide  potential  H-2A  workers  more 
favorable  treatment  with  respect  to  the 


requirement  and  conduct  of  interviews; 
and 

(k)  Contact  information  for  the 
applicable  SWA  and,  if  available,  the 
job  order  number. 

§  655.1 53  Contact  with  former  U.S. 
employees. 

The  employer  must  contact,  by  mail 
or  other  effective  means,  its  former  U.S. 
workers  (except  those  who  were 
dismissed  for  cause  or  who  abandoned 
the  worksite)  employed  by  the  employer 
in  the  occupation  at  the  place  of 
employment  during  the  previous  year 
and  solicit  their  return  to  the  job.  This 
contact  must  occur  during  the  period  of 
time  that  the  job  order  is  being 
circulated  by  the  SWA(s)  for  interstate 
clearance  and  documentation  sufficient 
to  prove  contact  must  be  maintained  in 
the  event  of  an  audit. 

§655.154  Additional  positive  recruitment. 

(a)  Where  to  conduct  additional 
positive  recruitment.  The  employer 
must  conduct  positive  recruitment 
within  a  multistate  region  of  traditional 
or  expected  labor  supply  where  the  CO 
finds  that  there  are  a  significant  number 
of  qualified  U.S.  workers  who,  if 
recruited,  would  be  willing  to  make 
themselves  available  for  work  at  the 
time  and  place  needed. 

(b)  Additional  requirements  should  be 
comparable  to  non-H-2A  employers  in 
the  area.  The  CO  will  ensure  that  the 
effort,  including  the  location(s)  and 
method(s)  of  the  positive  recruitment 
required  of  the  potential  H-2A 
employer  must  be  no  less  than  the 
normal  recruitment  efforts  of  non-H-2A 
agricultural  employers  of  comparable  or 
smaller  size  in  the  area  of  intended 
employment,  and  the  kind  and  degree  of 
recruitment  efforts  which  the  potential 
H-2A  eniployer  made  to  obtain  foreign 
workers. 

(c)  Nature  of  the  additional  positive 
recruitment.  The  CO  will  describe  the 
precise  nature  of  the  additional  positive 
recruitment  but  the  employer  will  not 
be  required  to  conduct  positive 
recruitment  in  more  than  three  States 
for  each  area  of  intended  employment 
listed  on  the  employer’s  application. 

(d)  Proof  of  recruitment.  The  CO  will 
specify  the  documentation  or  other 
supporting  evidence  that  must  be 
maintained  by  the  employer  as  proof 
that  the  positive  recruitment 
requirements  were  met. 

§  655.1 55  Referrals  of  U.S.  workers. 

SWAs  may  only  refer  for  employment 
individuals  who  have  been  apprised  of 
all  the  material  terms  and  conditions  of 
employment  and  have  indicated,  by 
accepting  referral  to  the  job  opportunity. 
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that  he  or  she  is  qualihed,  able,  willing, 
and  available  for  employment. 

§  655. 1 56  Recruitment  report. 

(a)  Requirements  of  a  recruitment 
report.  The  employer  must  prepare, 
sign,  and  date  a  written  recruitment 
report.  The  recruitment  report  must  be 
submitted  on  a  date  specified  by  the  CO 
in  the  Notice  of  Acceptance  set  forth  in 
§655.141  and  contain  the  following 
information; 

(1)  Identify  the  name  of  each 
recruitment  source; 

(2)  State  the  name  and  contact 
information  of  each  U.S.  worker  who 
applied  or  was  referred  to  the  job 
opportunity  up  to  the  date  of  the 
preparation  of  the  recruitment  report, 
and  the  disposition  of  each  worker; 

(3)  Confirm  that  former  U.S. 
employees  were  contacted  and  by  what 
means;  and 

(4)  If  applicable,  for  each  U.S.  worker 
who  applied  for  the  position  but  was 
not  hired,  explain  the  lawful  job-related 
reason(s)  for  not  hiring  the  U.S.  worker. 

(b)  Duty  to  update  recruitment  report. 
The  employer  must  continue  to 
maintain  the  recruitment  report 
throughout  the  recruitment  period 
including  the  50  percent  period.  The 
updated  report  is  not  to  be 
automatically  submitted  to  the 
Department,  but  must  be  made  available 
in  the  event  of  a  post-certification  audit 
or  upon  request  by  authorized 
representatives  of  the  Secretary. 

§655.157  Withholding  of  U.S.  workers 
prohibited. 

(a)  Filing  a  complaint.  Any  employer 
who  has  reason  to  believe  that  a  person 
or  entity  has  willfully  and  knowingly 
withheld  U.S.  workers  prior  to  the 
arrival  at  the  worksite  of  H-2A  workers 
in  order  to  force  the  hiring  of  U.S. 
workers  during  the  recruitment  period, 
as  set  forth  in  §  655.135(d),  may  submit 
a  written  complaint  to  the  CO.  The 
complaint  must  clearly  identify  the 
person  or  entity  who  the  employer 
believes  has  withheld  the  U.S.  workers, 
and  must  specify  sufficient  facts  to 
support  the  allegation  {e.g.,  dates, 
places,  numbers  and  names  of  U.S. 
workers)  which  will  permit  an 
investigation  to  be  conducted  by  the  CO. 

(b)  Duty  to  investigate.  Upon  receipt, 
the  CO  must  immediately  investigate 
the  complaint.  The  investigation  must 
include  interviews  with  the  employer 
who  has  submitted  the  complaint,  the 
person  or  entity  named  as  responsible 
for  withholding  the  U.S.  workers,  and 
the  individual  U.S.  workers  whose 
availability  has  purportedly  been 
withheld. 

(c)  Duty  to  suspend  the  recruitment 
period.  VVhere  the  CO  determines,  after 


conducting  the  interviews  required  by 
paragraph  (b)  of  this  section,  that  the 
employer’s  complaint  is  valid  and 
justified,  the  CO  will  immediately 
suspend  the  application  of  the  50 
percent  rule  of  the  recruitment  period, 
as  set  forth  in  §  655.135(d),  to  the 
employer.  The  CO’s  determination  is  the 
final  decision  of  the  Secretary. 

§  655.1 58  Duration  of  positive  recruitment. 

Except  as  otherwise  noted,  the 
obligation  to  engage  in  positive 
recruitment  described  in  §§  655.150 
through  655.154  shall  terminate  on  the 
date  H-2A  workers  depart  for  the 
employer’s  place  of  work.  Unless  the  ' 
SWA  is  informed  in  writing  of  a  ' 
different  date,  the  date  that  is  the  third 
day  preceding  the  employer’s  first  date 
of  need  will  be  determined  to  be  the 
date  the  H-2A  workers  departed  for  the 
employer’s  place  of  business. 

Labor  Certification  Determinations 

§655.160  Determinations. 

Except  as  otherwise  noted  in  this 
section,  the  CO  will  make  a 
determination  either  to  grant  or  deny 
the  Application  for  Temporary 
Employment  Certification  no  later  than 
30  calendar  days  before  the  date  of  need 
identified  in  the  Application  for 
Temporary  Employment  Certification. 
An  Application  for  Temporary 
Employment  Certification  that  is 
modified  under  §655.142  or  that 
otherwise  does  not  meet  the 
requirements  for  certification  in  this 
subpart  is  not  subject  to  the  30-day 
timefi'ame  for  certification. 

§  655.161  Criteria  for  certification. 

(a)  The  criteria  for  certification 
include  whether  the  employer  has 
established  the  need  for  the  agricultural 
services  or  labor  to  be  performed  on  a 
temporary  or  seasonal  basis;  complied 
with  the  requirements  of  parts  653  and 
654  of  this  chapter;  complied  with  all  of 
this  subpart,  including  but  not  limited 
to  the  timeliness  requirements  in 

§  655. 130(b)^  complied  with  the  offered 
wage  rate  criteria  in  §  655.120;  made  all 
the  assurances  in  §655.135;  and  met  all 
the  recruitment  obligations  required  by 
§655.121  and  §655.152. 

(b)  In  making  a  determination  as  to 
whether  there  are  insufficient  U.S. 
workers  to  fill  the  employer’s  job 
opportunity,  the  CO  will  count  as 
available  any  U.S.  worker  referred  by 
the  SWA  or  any  U.S.  worker  who 
applied  (or  on  whose  behalf  an 
application  is  made)  directly  to  the 
employer,  but  who  was  rejected  by  the 
employer  for  other  than  a  lawful  job- 
related  reason  or  who  has  not  been 


provided  with  a  lawful  job-related 
reason  for  rejection  by  the  employer. 

§  655.1 62  Approved  certification. 

If  temporary  labor  certification  is 
granted,  the  CO  will  send  the  certified 
Application  for  Temporary  Employment 
Certification  and  a  Final  Determination 
letter  to  the  employer  by  means 
normally  assuring  next-day  delivery  and 
a  copy,  if  appropriate,  to  the  employer’s 
agent  or  attorney. 

§655.163  Certification  fee. 

A  determination  by  the  CO  to  grant  an 
Application  for  Temporary  Employment 
Certification  in  whole  or  in  part  will 
include  a  bill  for  the  required 
certification  fees.  Each  employer  of  H- 
2 A  workers  under  the  Application  for 
Temporary  Employment  Certification 
(except  joint  employer  associations, 
which  may  not  be  assessed  a  fee  in 
addition  to  the  fees  assessed  to  the 
members  of  the  association)  must  pay  in 
a  timely  manner  a  non-refandable  fee 
upon  issuance  of  the  certification 
granting  the  Application  for  Temporary 
Employment  Certification  (in  whole  or- 
in  part),  as  follows: 

(a)  Amount.  The  Application  for 
Temporary  Employment  Certification 
fee  for  each  employer  receiving  a 
temporary  agricultural  labor 
certification  is  $100  plus  $10  for  each 
H-2A  worker  certified  under  the 
Application  for  Temporary  Employment 
Certification,  provided  that  the  fee  to  an 
employer  for  each  temporary 
agricultural  labor  certification  received 
will  be  no  greater  than  $1,000.  There  is 
no  additional  fee  to  the  association 
filing  the  Application  for  Temporary 
Employment  Certification.  The  fees 
must  be  paid  by  check  or  money  order 
made  payable  to  United  States 
Department  of  Labor.  In  the  case  of  an 
agricultural  association  acting  as  a  joint 
employer  applying  on  behalf  of  its  H- 
2A  employer  members,  the  aggregate 
fees  for  all  employers  of  H-2A  workers 
under  the  Application  for  Temporary 
Employment  Certification  must  be  paid 
by  one  check  or  money  order. 

(b)  Timeliness.  Fees  must  be  received 
by  the  CO  no  more  than  30  days  after 
the  date  of  the  certification.  Non¬ 
payment  or  untimely  payment  may  be 
considered  a  substantial  violation 
subject  to  the  procedures  in  §655.182. 

§655.164  Denied  certification. 

If  temporary  labor  certification  is 
denied,  the  Final  Determination  letter 
will  be  sent  to  the  employer  by  means 
normally  assuring  next-day  delivery  and 
a  copy,  if  appropriate,  to  the  employer’s 
agent  or  attorney.  The  Final 
Determination  Letter  will: 
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(a)  State  the  reason(s)  certification  is 
denied; 

(b)  Offer  the  applicant  an  opportunity 
to  request  an  expedited  administrative 
review,  or  a  de  novo  administrative 
hearing  before  an  ALJ,  of  the  denial.  The 
notice  must  state  that  in  order  to  obtain 
such  a  review  or  hearing,  the  employer, 
within  7  calendar  days  of  the  date  of  the 
notice,  must  file  by  facsimile  (fax),  or 
other  means  normally  assuring  next  day 
delivery,  a  written  request  to  the  Chief 
ALJ  of  DOL  (giving  the  address)  and 
simultaneously  serve  a  copy  on  the  CO. 
The  notice  will' also  state  that  the 
employer  may  submit  any  legal 
arguments  which  the  employer  believes 
will  rebut  the  basis  of  the  CD’s  action; 
and 

(c)  State  that  if  the  employer  does  not 
request  an  expedited  administrative 
judicial  review  or  a  de  novo  hearing 
before  an  ALJ  within  the  7  calendar 
days,  the  denial  is  final  and  the 
Department  will  not  further  consider 
that  Application  for  Temporary 
Employment  Certification. 

§655.165  Partial  certification. 

The  CO  may  issue  a  partial 
certification,  reducing  either  the  period 
of  need  or  the  number  of  H-2A  workers 
being  requested  or  both  for  certification, 
based  upon  information  the  CO  receives 
during  the  course  of  processing  the 
Application  for  Temporary  Employment 
Certification,  an  audit,  or  otherwise.  The 
number  of  workers  certified  will  be 
reduced  by  one  for  each  referred  U.S. 
worker  who  is  able,  willing,  and 
qualified,  and  who  will  be  available  at 
the  time  and  place  needed  and  has  not 
been  rejected  for  lawful  job-related 
reasons,  to  perform  the  services  or  labor. 
If  a  partial  labor  certification  is  issued, 
the  Final  Determination  letter  will: 

(a)  State  the  reason(s)  why  either  the 
period  of  need  and/or  the  number  of  H- 
2A  workers  requested  has  been  reduced; 

(b)  Offer  the  applicant  an  opportunity 
to  request  an  expedited  administrative 
review,  or  a  de  novo  administrative 
hearing  before  an  ALJ,  of  the  decision. 
The  notice  will  state  that  in  order  to 
obtain  such  a  review  or  hearing,  the 
employer,  within  7  calendar  days  of  the 
date  of  the  notice,  will  file  by  facsimile 
or  other  means  normally  assuring  next 
day  delivery  a  written  request  to  the 
Chief  ALJ  of  DOL  (giving  the  address) 
and  simultaneously  serve  a  copy  on  the 
CO.  The  notice  will  also  state  that  the 
employer  may  submit  any  legal 
arguments  which  the  employer  believes 
will  rebut  the  basis  of  the  CO’s  action; 
and 

(c)  State  that  if  the  employer  does  not 
request  an  expedited  administrative 
judicial  review  or  a  de  novo  hearing 


before  an  ALJ  within  the  7  calendar 
days,  the  partial  certification  is  final  and 
the  Department  will  not  further  consider 
that  Application  for  Temporary 
Employment  Certification. 

§  655.1 66  Requests  for  determinations 
based  on  nonavailability  of  U.S.  workers. 

(a)  Standards  for  requests.  If  a 
temporary  labor  certification  has  been 
partially  granted  or  denied  based  on  the 
CO’s  determination  that  able,  willing, 
available,  eligible,  and  qualified  U.S. 
workers  are  available,  and,  on  or  after  30 
calendar  days  before  the  date  of  need, 
some  or  all  of  those  U.S.  workers  are,  in 
fact,  no  longer  able,  willing,  eligible, 
qualified,  or  available,  the  employer 
may  request  a  new  temporary  labor 
certification  determination  from  the  CO. 
Prior  to  making  a  new  determination  the 
CO  will  promptly  ascertain  (which  may 
be  through  the  SWA  or  other  sources  of 
information  on  U.S.  worker  availability) 
whether  specific  able,  willing,  eligible 
and  qualified  replacement  U.S.  workers 
are  available  or  can  be  reasonably 
expected  to  be  present  at  the  employer’s 
establishment  within  72  hours  from  the 
date  the  employer’s  request  was 
received.  The  CO  will  expeditiously,  but 
in  no  case  later  than  72  hours  after  the 
time  a  complete  request  (including  the 
signed  statement  included  in  paragraph 

(b)  of  this  section)  is  received,  make  a 
determination  on  the  request.  An 
employer  may  appeal  a  denial  of  such 

a  determination  in  accordance  with  the 
procedures  contained  in  §655.171. 

(b)  Unavailability  of  U.S.  workers.  The 
employer’s  request  for  a  new 
determination  must  be  made  directly  to 
the  CO  by  telephone  or  electronic  mail, 
and  must  be  confirmed  by  the  employer 
in  writing  as  required  by  this  paragraph. 
If  the  employer  telephonically  or  via 
electronic  mail  requests  the  new 
determination  by  asserting  solely  that 
U.S.  workers  have  become  unavailable, 
the  employer  must  submit  to  the  CO  a 
signed  statement  confirming  such 
assertion.  If  such  signed  statement  is  not 
received  by  the  CO  within  72  hours  of 
the  CO’s  receipt  of  the  request  for  a  new 
determination,  the  CO  will  deny  the 
request. 

(c)  Notification  of  determination.  If 
the  CO  determines  that  U.S.  workers 
have  become  unavailable  and  cannot 
identify  sufficient  available  U.S. 
workers  who  are  able,  willing,  eligible, 
and  qualified  or  who  are  likely  to 
become  available,  the  CO  will  grant  the 
employer’s  request  for  a  new 
determination.  However,  this  does  not 
preclude  an  employer  from  submitting 
subsequent  requests  for  new 
determinations,  if  warranted,  based  on 
subsequent  facts  concerning  purported 


nonavailability  of  U.S.  workers  or 
referred  workers  not  being  eligible 
workers  or  not  able,  willing,  or  qualified 
because  of  lawful  job-related  reasons. 

§655.167  Document  retention 
requirements. 

(a)  Entities  required  to  retain 
documents.  All  employers  filing  an 
Application  for  Temporary  Employment 
Certification  requesting  H-2A 
agricultural  workers  under  this  subpart 
are  required  to  retain  the  documents 
and  records  proving  compliance  with 
this  subpart. 

(b)  Period  of  required  retention. 
Records  and  documents  must  be 
retained  for  a  period  of  3  years  from  the 
date  of  certification  of  the  Application 
for  Temporary  Employment 
Certification  or  from  the  date  of 
determination  if  the  Application  for 
Temporary  Employment  Certification  is 
denied  or  withdrawn. 

(c)  Documents  and  records  to  be 
retained  by  all  applicants. 

(1)  Proof  of  recruitment  efforts, 
including: 

(1)  Job  order  placement  as  specified  in 
§655.121; 

(ii)  Advertising  as  specified  in 

§  655.152,  or,  if  used,  professional, 
trade,  or  ethnic  publications; 

(iii)  Contact  with  former  U.S.  workers 
as  specified  in  §  655.153;  or 

(iv)  Additional  positive  recruitment 
efforts  (as  specified  in  §655.154). 

(2)  Substantiation  of  information 
submitted  in  the  recruitment  report 
prepared  in  accordance  with  §655.156, 
such  as  evidence  of  nonapplicability  of 
contact  of  former  employees  as  specified 
in  §655.153. 

(3)  The  final  recruitment  report  and 
any  supporting  resumes  and  contact 
information  as  specified  in  §  655.156(b). 

(4)  Proof  of  workers’  compensation 
insurance  or  State  law  coverage  as 
specified  in  §  655.122(e). 

(5)  Records  of  each  worker’s  earnings 
as  specified  in  §  655.122(j). 

(6)  The  work  contract  or  a  copy  of  the 
Application  for  Temporary  Employment 
Certification  as  defined  in  29  CFR 
501.10  and  specified  in  §  655.122(q). 

(d)  Additional  retention  requirement 
for  associations  filing  Application  for 
Temporary  Employment  Certification. 

In  addition  to  the  documents  specified 
in  paragraph  (c)  above.  Associations 
must  retain  documentation 
substantiating  their  status  as  an 
employer  or  agent,  as  specified  in 
§655.131. 
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§655.170  Extensions. 

An  employer  may  apply  for 
extensions  of  the  period  of  employment 
in  the  following  circumstances. 

(a)  Short-term  extension.  Employers 
seeking  extensions  of  2  weeks  or  less  of 
the  certified  Application  for  Temporary 
Employment  Certification  must  apply 
directly  to  DHS  for  approval.  If  granted, 
the  Application  for  Temporary 
Employment  Certification  will  be 
deemed  extended  for  such  period  as  is 
approved  by  DHS. 

(b)  Long-term  extension.  Employers 
seeking  extensions  of  more  than  2  weeks 
may  apply  to  the  CO.  Such  requests 
must  be  related  to  weather  conditions  or 
other  factors  beyond  the  control  of  the 
employer  (which  may  include 
unforeseen  changes  in  market 
conditions).  Such  requests  must  be. 
supported  in  writing,  with 
documentation  showing  that  the 
extension  is  needed  and  that  the  need 
could  not  have  been  reasonably  foreseen 
by  the  employer.  The  CO  will  notify  the 
employer  of  the  decision  in  writing  if 
time  allows,  or  will  otherwise  notify  the 
employer  of  the  decision.  The  CO  will 
not  grant  an  extension  where  the  total 
work  contract  period  under  that 
Application  for  Temporary  Employment 
Certification  and  extensions  would  be 
12  months  or  more,  except  in 
extraordinary  circumstances.  The 
employer  may  appeal  a  denial  of  a 
request  for  an  extension  by  following 
the  procedures  in  §655.171. 

(cj  Disclosure.  The  employer  must 
provide  to  the  workers  a  copy  of  any 
approved  extension  in  accordance  with 
§655.122(q),  as  soon  as  practicable. 

§655.171  Appeals. 

Where  authorized  in  this  subpart, 
employers  may  request  an 
administrative  review  or  de  novo 
hearing  before  an  ALJ  of  a  decision  by 
the  CO.  In  such  cases,  the  CO  will  send 
a  copy  of  the  OFLC  administrative  file 
to  the  Chief  ALJ  by  means  normally 
assuring  next-day  delivery.  The  Chief 
ALJ  will  immediately  assign  an  ALJ 
(which  may  be  a  panel  of  such  persons 
designated  by  the  Chief  ALJ  from  the 
Board  of  Alien  Labor  Certification 
Appeals  (BALCA)). 

(a)  Administrative  review.  Where  the  ' 
employer  has  requested  administrative 
review,  within  5  business  days  after 
receipt  of  the  ETA  administrative  file 
the  ALJ  will,  on  the  basis  of  the  written 
record  and  after  due  consideration  of 
any  written  submissions  (which  may 
not  include  new  evidence)  from  the 
parties  involved  or  amici  curiae,  either 
affirm,  reverse,  or  modify  the  CO’s  i 


decision,  or  remand  to  the  CO  for 
further  action.  The  decision  of  the  ALJ 
must  specify  the  reasons  for  the  action 
taken  and  must  be  immediately 
provided  to  the  employer,  the  CO,  the 
OFLC  Administrator  and  DHS  by  means 
normally  assuring  next-day  delivery. 

The  ALJ’s  decision  is  the  final  decision 
of  the  Secretary. 

(b)  De  novo  hearing. 

(1)  Conduct  of  hearing.  Where  the 
employer  has  requested  a  de  novo 
hearing  the  procedures  in  29  CFR  part 
18  apply  to  such  hearings,  except  that: 

(1)  The  appeal  will  not  be  considered 
to  be  a  complaint  to  which  an  answer 
is  required: 

(ii)  The  ALJ  will  ensure  that  the 
hearing  is  scheduled  to  take  place 
within  5  business  days  after  the  ALJ’s 
receipt  of  the  OFLC  administrative  file, 
if  the  employer  so  requests,  and  will 
allow  for  the  introduction  of  new 
evidence:  and 

(iii)  The  ALJ’s  decision  must  be 
rendered  within  10  calendar  days  after 
the  hearing. 

(2)  Decision.  After  a  de  novo  hearing, 
the  ALJ  must  affirm,  reverse,  or  modify 
the  go’s  determination,  or  remand  to 
the  CO  for  further  action.  The  decision 
of  the  ALJ  must  specify  the  reasons  for 
the  action  taken  and  must  be 
immediately  provided  to  the  employer, 
CO,  OFLC  Administrator  and  DHS  by 
means  normally  assuring  next-day 
delivery.  The  ALJ’s  decision  is  the  final 
decision  of  the  Secretary. 

§  655.1 72  Withdrawal  of  job  order  and 
application  for  temporary  employment 
certification. 

(a)  Employers  may  withdraw  a  job 
order  from  intrastate  posting  if  the 
employer  no  longer  plans  to  file  an 
Application  for  Temporary  Employment 
Certification.  However,  a  withdrawal  of 
a  job  order  does  not  nullify  existing 
obligations  to  those  workers  recruited  in 
connection  with  the  placement  of  a  job 
order  pursuant  to  this  subpart  or  the 
filing  of  an  Application  for  Temporary 
Employment  Certification. 

(b)  Employers  may  withdraw  an 
Application  for  Temporary  Employment 
Certification  once  it  has  been  formally 
accepted  by  the  NPC.  However,  the 
employer  is  still  obligated  to  comply 
with  the  terms  and  conditions  of 
employment  contained  in  the 
Application  for  Temporary  Employment 
Certification  with  respect  to  workers 
recruited  in  connection  with  that 
application. 

§655.173  Setting  meal  charges;  petition 
for  higher  meai  charges. 

(a)  Meal  charges.  Until  a  new  amount 
is  set  under  this  paragraph,  an  employer 


may  charge  workers  up  to  $10.64  for 
providing  them  with  three  meals  per 
day.  The  maximum  charge  allowed  by 
this  paragraph  (a)  will  be  changed 
annually  by  the  same  percentage  as  the 
12  month  percentage  change  for  the 
Consumer  Price  Index  for  all  Urban 
Consumers  for  Food  between  December 
of  the  year  just  concluded  and 
December  of  the  year  prior  to  that.  The 
annual  adjustments  will  be  effective  on 
the  date  of  their  publication  by  the 
OFLC  Administrator  as  a  Notice  in  the 
Federal  Register.  When  a  charge  or 
deduction  for  the  cost  of  meals  would 
bring  the  employee’s  wage  below  the 
minimum  wage  set  by  the  FLSA  at  29 
U.S.C.  206  the  charge  or  deduction  must 
meet  the  requirements  of  29  U.S.C. 
203(m)  of  the  FLSA;  including  the 
recordkeeping  requirements  found  at  29 
CFR  516.27. 

(b)  Filing  petitions  for  higher  meal 
charges.  The  employer  may  file  a 
petition  with  the  CO  to  charge  more 
than  the  applicable  amount  for  meal 
charges  if  the  employer  justifies  the 
charges  and  submits  to  the  CO  the 
documentation  required  by  paragraph 
(b)(1)  of  this  section. 

(1)  Documentation  submitted  must 
include  the  cost  of  goods  and  services 
directly  related  to  the  preparation  and 
serving  of  meals,  the  number  of  workers 
fed,  the  number  of  meals  served  and  the 
number  of  days  meals  were  provided. 
The  cost  of  the  following  items  may  be 
included:  Food;  kitchen  supplies  other 
than  food,  such  as  lunch  bags  and  soap; 
labor  costs  that  have  a  direct  relation  to 
food  service  operations,  such  as  wages 
of  cooks  and  dining  hall  supervisors; 
fuel,  water,  electricity,  and  other 
utilities  used  for  the  food  service 
operation:  and  other  costs  directly 
related  to  the  food  service  operation. 
Charges  for  transportation,  depreciation, 
overhead  and  similar  charges  may  not 
be  included.  Receipts  and  other  cost 
records  for  a  representative  pay  period 
must  be  retained  and  must  be  available 
for  inspection  by  the  CO  for  a  period  of 
1  year. 

(2)  The  employer  may  begin  charging 
the  higher  rate  upon  receipt  of  a 
favorable  decision  fi-om  the  CO  unless 
the  CO  sets  a  later  effective  date  in  the 
decision. 

(c)  Appeal  rights.  In  the  event  the 
employer’s  petition  for  a  higher  meal 
charge  is  denied  in  whole  or  in  part,  the 
employer  may  appeal  the  denial. 
Appeals  will  be  filed  with  the  Chief 
ALJ,  pursuant  to  §  655.171. 

§655.174  Public  disclosure. 

The  Department  will  maintain  an 
electronic  file  accessible  to  the  public 
with  information  on  all  employers 
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applying  for  temporary  agricultural 
labor  certifications.  The  database  will 
include  such  information  as  the  number 
of  workers  requested,  the  date  filed,  the 
date  decided,  and  the  final  disposition. 

Integrity  Measures 

§655.180  Audit. 

•The  CO  may  conduct  audits  of 
applications  for  which  certifications 
have  been  granted. 

(a)  Discretion.  The  applications 
selected  for  audit  will  be  chosen  within 
the  sole  discretion  of  the  CO. 

(b)  Audit  letter.  Where  an  application 
is  selected  for  audit,  the  CO  will  issue 
an  audit  letter  to  the  employer  and  a 
copy,  if  appropriate,  to  the  employer’s 
agent  or  attorney.  The  audit  letter  will: 

(1)  State  .the  documentation  that  must 
be  submitted  by  the  employer; 

(2)  Specify  a  date  no  more  than  30 
days  from  the  date  of  the  audit  letter  by 
which  the  required  documentation  must 
be  received  by  the  CO;  and 

(3)  Advise  that  failure  to  comply  with 
the  audit  process  may  result  in  the 
revocation  of  the  certification  or 
program  debarment. 

(c)  Supplemental  information  request. 
During  the  course  of  the  audit 
examination,  the  CO  may  request 
supplemental  information  and/or 
documentation  from  the  employer  in 
order  to  complete  the  audit. 

(d)  Potential  referrals.  In  addition  to 
steps  in  this  subpart,  the  CO  may 
determine  to  provide  the  audit  findings 
and  underlying  documentation  to  DHS 
or  another  appropriate  enforcement 
agency.  The  CO  will  refer  any  findings 
that  an  employer  discouraged  an  eligible 
U.S.  worker  from  applying,  or  failed  to 
hire,  discharged,  or  otherwise 
discriminated  against  an  eligible  U.S. 
worker,  to  the  Department  of  Justice, 
Civil  Rights  Division,  Office  of  Special 
Counsel  for  Unfair  Immigration  Related 
Employment  Practices. 

§655.181  Revocation. 

(a)  Basis  for  DOL  revocation.  The 
OFLC  Administrator  may  revoke  a 
temporary  agricultural  labor 
certification  approved  under  this 
subpart,  if  the  OFLC  Administrator 
finds; 

(1)  The  issuance  of  the  temporary 
agricultural  labor  certification  was  not 
justified  due  to  fraud  or 
misrepresentation  in  the  application 
process; 

(2)  The  employer  substantially 
violated  a  material  term  or  condition  of 
the  approved  temporary  agricultural 
labor  certification,  as  defined  in 
§655.182; 

(3)  The  employer  failed  tO'Cooperate 
with  a  DOL  investigation  or  with  a  DOL 


official  performing  an  investigation, 
inspection,  audit  (as  discussed  in 
§  655.180),  or  law  enforcement  function 
under  8  U.S.C.  1188,  29  CFR  part  501, 
or  this  subpart;  or 

(4)  The  employer  failed  to  comply 
with  one  or  more  sanctions  or  remedies 
imposed  by  the  WHD,  or  with  one  or 
more  decisions  or  orders  of  the 
Secretary  or  a  court  order  secured  by  the 
Secretary  under  8  U.S.C.  1188,  29  CFR 
part  501,  or  this  subpart. 

(b)  DOL  procedures  for  revocation. 

(1)  Notice  of  Revocation.  If  the  OFLC 
Administrator  makes  a  determination  to 
revoke  an  employer’s  temporary  labor 
certification,  the  OFLC  Administrator 
will  send  to  the  employer  (and  its 
attorney  or  agent)  a  Notice  of 
Revocation.  The  Notice  will  contain  a 
detailed  statement  of  the  grounds  for  the 
revocation,  and  it  will  inform  the 
employer  of  its  right  to  submit  rebuttal 
evidence  or  to  appeal.  If  the  employer 
does  not  file  rebuttal  evidence  or  an 
appeal  within  14  days  of  the  date  of  the 
Notice  of  Revocation,  the  Notice  is  the 
final  agency  action  and  will  take  effect 
immediately  at  the  end  of  the  14-day 
period. 

(2)  Rebuttal.  The  employer  may 
submit  evidence  to  rebut  the  grounds 
stated  in  the  Notice  of  Revocation 
within  14  calendar  days  of  the  date  the 
Notice  is  issued.  If  rebuttal  evidence  is 
timely  filed  by  the  employer,  the  OFLC 
Administrator  will  inform  the  employer 
of  the  OFLC  Administrator’s  final 
determination  on  the  revocation  within 
14  calendar  days  of  receiving  the 
rebuttal  evidence.  If  the  OFLC 
Administrator  determines  that  the 
certification  should  be  revoked,  the 
OFLC  Administrator  will  inform  the 
employer  of  its  right  to  appeal  according 
to  the  procedures  of  §  655.171.  The 
employer  must  file  the  appeal  within  10 
calendar  days  after  the  OFLC 
Administrator’s  final  determination,  or 
the  OFLC  Administrator’s  determination 
is  the  final  agency  action  and  will  take 
effect  immediately  at  the  end  of  the  10- 
day  period. 

(3)  Appeal.  An  employer  may  appeal 
a  Notice  of  Revocation,  or  a  final 
determination  of  the  OFLC 
Administrator  after  the  review  of 
rebuttal  evidence,  according  to  the 
appeal  procedures  of  §  655.171.  The 
ALJ’s  decision  is  the  final  agency  action. 

(4)  Stay.  The  timely  filing  of  rebuttal 
evidence  or  an  administrative  appeal 
will  stay  the  revocation  pending  the 
outcome  of  those  proceedings. 

(5)  Decision.  If  the  temporary 
agricultural  labor  certification  is 
revoked,  the  OFLC  Administrator  will 
send  a  copy  of  the  final  agency  action 


of  the  Secretary  to  DHS  and  the 
Department  of  State  (DOS). 

(c)  Employer’s  obligations  in  the  event 
of  revocation.  If  an  employer’s 
temporary  agricultural  labor 
certification  is  revoked  pursuant  to  this 
section,  the  employer  is  responsible  for: 

(1)  Reimbursement  of  actual  inbound 
transportation  and  subsistence 
expenses,  as  if  the  worker  meets  the 
requirements  for  payment  under 

§  655.122(h)(1); 

(2)  The  worker’s  outbound 
transportation  expenses,  as  if  the  worker 
meets  the  requirements  for  payment 
under  §655. 122(h)(2); 

(3)  Payment  to  the  worker  of  the 
amount  due  under  the  three-fourths 
guarantee  as  required  by  §655.122(i); 
and 

(4)  Any  other  wages,  benefits,  and 
working  conditions  due  or  owing  to  the 
worker  under  this  subpart. 

§  655.1 82  Debarment. 

(a)  Debarment  of  an  employer.  The 
OFLC  Administrator  may  debar  an 
employer  or  any  successor  in  interest  to 
that  employer  from  receiving  future 
labor  certifications  under  this  subpart, 
subject  to  the  time  limits  set  forth  in 
paragraph  (c)  of  this  section,  if  the  OFLC 
Administrator  finds  that  the  employer 
substantially  violated  a  material  term  or 
condition  of  its  temporary  labor 
certification,  with  respect  to  H-2A 
workers,  workers  in  corresponding 
employment,  or  U.S.  workers 
improperly  rejected  for  employment,  or 
improperly  laid  off  or  displaced. 

(b)  Debarment  of  an  agent  or  attorney. 
The  OFLC  Administrator  may  debar  an 
agent  or  attorney  from  participating  in 
any  action  under  8  U.S.C.  1188,  this 
subpart,  or  29  CFR  part  501,  if  the  OFLC 
Administrator  finds  that  the  agent  or 
attorney  participated  in  an  employer’s 
substantial  violation.  The  OFLC 
Administrator  may  not  issue  future 
labor  certifications  under  this  subpart  to 
any  employer  represented  by  a  debarred 
agent  or  attorney,  subject  to  the  time 
limits  set  forth  in  paragraph  (c)  of  this 
section. 

(c)  Statute  of  Limitations  and  Period 
of  Debarment. 

(1)  The  OFLC  Administrator  must 
issue  any  Notice  of  Debarment  no  later 
than  2  years  after  the  occurrence  of  the 
violation. 

(2)  No  employer,  attorney,  or  agent 
may  be  debarred  under  this  subpart  for 
more  than  3  years  from  the  date  of  the 
final  agency  decision. 

(d)  Definition  of  violation.  For  the 
purposes  of  this  section,  a  violation 
•includes: 
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(1)  One  or  more  acts  of  commission  or 
omission  on  the  part  of  the  employer  or 
the  employer’s  agent  which  involve: 

(i)  Failiue  to  pay  or  provide  the 
required  wages,  benefits  or  working 
conditions  to  the  employer’s  H-2A 
workers  and/or  workers  in 
corresponding  employment; 

(ii)  Failure,  except  for  lawful,  job- 
related  reasons,  to  offer  employment  to 
qualified  U.S.  workers  who  applied  for 
the  job  opportunity  for  which 
certification  was  sought; 

(iii)  Failure  to  comply  with  the 
employer’s  obligations  to  recruit  U.S. 
workers; 

(iv)  Improper  layoff  or  displacement 
of  U.S.  workers  or  workers  in 
corresponding  employment; 

(v)  Failure  to  comply  with  one  or 
more  sanctions  or  remedies  imposed  by 
the  WHD  Administrator  for  violation(s) 
of  contractual  or  other  H-2A 
obligations,  or  with  one  or  more 
decisions  or  orders  of  the  Secretary  or 

a  court  under  8  U.S.C.  1188,  29  CFR  part 
501,  or  this  subpart; 

(vi)  Impeding  an  investigation  of  an 
employer  under  8  U.S.C.  1188  or  29  CFR 
part  501,  or  an  audit  under  §  655.180  of 
this  subpart; 

(vii)  Employing  an  H— 2A  worker 
outside  the  area  of  intended 
employment,  in  an  activity/activities 
not  listed  in  the  job  order  or  outside  the 
validity  period  of  employment  of  the  job 
order,  including  any  approved 
extension  thereof; 

(viii)  A  violation  of  the  requirements 
of§655.135(j)  or  (k); 

(ix)  A  violation  of  any  of  the 
provisions  listed  in  29  CFR  501.4(a);  or 

(x)  A  single  heinous  act  showing  such 
flagrant  disregard  for  the  law  that  future 
compliance  with  program  requirements 
caimot  reasonably  be  expected; 

(2)  The  employer’s  failure  to  pay  a 
necessary  certification  fee  in  a  timely 
manner; 

(3)  Fraud  involving  the  Application 
for  Temporary  Employment 
Certification;  or 

(4)  A  material  misrepresentation  of 
fact  during  the  application  process. 

(e)  Determining  whether  a  violation  is 
substantial.  In  determining  whether  a 
violation  is  so  substantial  so  as  to  merit 
debarment,  the  factors  the  OFLC 
Administrator  may  consider  include, 
but  are  not  limited  to,  the  following: 

(1)  Previous  history  of  violation(s)  of 
8  U.S.C.  1188,  29  CFR  part  501,  or  this 
subpart; 

(2)  The  number  of  H-2A  workers, 
workers  in  corresponding  employment, 
or  U.S.  workers  who  were  and/or  are 
affected  by  the  violation(s); 

(3)  The  gravity  of  the  violation(s);, 


(4)  Efforts  made  in  gobd  faith  td  ( 
comply  with  8  U.S.C.  1188,  29  CFR  part 
501,  and  this  subpart; 

(5)  Explanation  from  the  person 
charged  with  the  violation(s); 

(6)  Commitment  to  future  compliance, 
taking  into  account  the  public  health, 
interest,  or  safety,  and  whether  the 
person  has  previously  violated  8  U.S.C. 
1188; 

(7)  The  extent  to  which  the  violator 
achieved  a  financial  gain  due  to  the 
violation(s),  or  the  potential  financial 
loss  or  potential  injury  to  the  worker(s). 

(f)  Debarment  procedure. 

(1)  Notice  of  Debarment.  If  the  OFLC 
Administrator  makes  a  determination  to 
debar  an  employer,  attorney,  or  agent, 
the  OFLC  Administrator  will  send  the 
party  a  Notice  of  Debarment.  The  Notice 
will  state  the  reason  for  the  debarment 
finding,  including  a  detailed 
explanation  of  the  grounds  for  and  the 
duration  of  the  debarment,  and  it  will 
inform  the  party  subject  to  the  Notice  of 
its  right  to  submit  rebuttal  evidence  or 
to  request  a  debarment  hearing.  If  the 
party  does  not  file  rebuttal  evidence  or 
request  a  hearing  within  30  calendar 
days  of  the  date  of  the  Notice  of 
Debarment,  the  Notice  will  be  the  final 
agency  action  and  the  debarment  will 
take  effect  at  the  end  of  the  30-day 
period. 

(2)  Rebuttal.  The  party  who  received 
the  Notice  of  Debarment  may  choose  to 
submit  evidence  to  rebut  the  grounds 
stated  in  the  Notice  within  30  calendar 
days  of  the  date  the  Notice  is  issued.  If 
rebuttal  evidence  is  timely  filed,  the 
OFLC  Administrator  will  issue  a  final 
determination  on  the  debarment  within 
30  days  of  receiving  the  rebuttal 
evidence.  If  the  OFLC  Administrator 
determines  that  the  party  should  be 
debarred,  the  OFLC  Administrator  will 
inform  the  party  of  its  right  to  request 

a  debarment  hearing  according  to  the 
procedures  of  §  655.182(f)(3).  The  party 
must  request  a  hearing  within  30 
calendar  days  after  the  date  of  the  OFLC 
Administrator’s  final  determination,  or 
the  OFLC  Administrator’s  determination 
will  be  the  final  agency  order  and  the 
debarment  will  take  effect  at  the  end  of 
the  30-day  period. 

(3)  Hearing.  The  recipient  of  a  Notice 
of  Debarment  may  request  a  debarment 
hearing  within  30  calendar  days  of  the 
date  of  a  Notice  of  Debarment  or  the 
date  of  a  final  determination  of  the 
OFLC  Administratoj  after  review  of 
rebuttal  evidence  submitted  pursuant  to 
§  655.182(f)(2).  To  obtain  a  debarment 
hearing,  the  debarred  party  must,  within 
30  days  of  the  date  of  the  Notice  or  the 
final  determination,  file  a  written 
request  to  the  Chief  Administrative  Law 
Judge,  United  States  Department  of 


Labor,  800  K  Street,  NW.,  Suite  400-N, 
Washington,  DC  20001-8002,  and 
simultaneously  serve  a  copy  to  the 
OFLC  Administrator.  The  debarment 
will  take  effect  30  days  from  the  date  the 
Notice  of  Debarment  or  final 
determination  is  issued,  unless  a  request 
for  review  is  properly  filed  within  30 
days  from  the  issuance  of  the  Notice  of 
Debarment  or  final  determination.  The" 
timely  filing  of  a  request  for  a  hearing 
stays  the  debarment  pending  the 
outcome  of  the  hearing.  Within  10  days 
of  receipt  of  thie  request  for  a  hearing, 
the  OFLC  Administrator  will  send  a 
certified  copy  of  the  ETA  case  file  to  the 
Chief  ALJ  by  means  normally  assuring 
next-day  delivery.  The  Chief  ALJ  will 
immediately  assign  an  ALJ  to  conduct 
the  hearing.  The  procedures  in  29  CFR 
part  18  apply  to  such  hearings,  except 
that  the  request  for  a  hearing  will  not  be 
considered  to  be  a  complaint  to  which 
an  answer  is  required. 

(4)  Decision.  After  the  hearing,  the 
ALJ  must  affirm,  reverse,  or  modify  the 
OFLC  Administrator’s  determination. 
The  ALJ  will  prepare  the  decision 
within  60  days  after  completion  of  the 
hearing  and  closing  of  the  record.  The 
ALJ’s  decision  will  be  provided 
immediately  to  the  parties  to  the 
debarment  hearing  by  means  normally  - 
assuring  next-day  delivery.  The  ALJ’s 
decision  is  the  final  agency  action, 
unless  either  party,  within  30  calendar 
days  of  the  ALJ’s  decision,  seeks  review 
of  the  decision  with  the  Administrative 
Review  Board  (ARB). 

(5)  Review  by  the  ARB. 

(i)  Any  party  wishing  review  of  the 
decision  of  an  ALJ  must,  within  30  days 
of  the  decision  of  the  ALJ,  petition  the 
ARB  to  review  the  decision.  Copies  of 
the  petition  must  be  served  on  all 
parties  and  on  the  ALJ.  The  ARB  will 
decide  whether  to  accept  the  petition 
within  30  days  of  receipt.  If  the  ARB 
declines  to  accept  the  petition,  or  if  the 
ARB  does  not  issue  a  notice  accepting 

a  petition  within  30  days  after  the 
receipt  of  a  timely  filing  of  the  petition, 
the  decision  of  the  ALJ  will  be  deemed 
the  final  agency  action.  If  a  petition  for 
review  is  accepted,  the  decision  of  the 
ALJ  will  be  stayed  unless  and  until  the 
ARB  issues  an  order  affirming  the 
decision.  The  ARB  must  serve  notice  of 
its  decision  to  accept  or  not  to  accept 
the  petition  upon  the  ALJ  and  upon  all 
parties  to  the  proceeding. 

(ii)  Upon  receipt  of  the  ARB’s  notice 
to  accept  the  petition,  the  Office  of 
Administrative  Law  Judges  will 
promptly  forward  a  copy  of  the 
complete  hearing  record  to  the  ARB. 

(iii)  Where  the  ARB  has  determined  to 
review  such  decision  and  order,  the 
ARB  will  notify  each  party  of  the 
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issue(s)  raised,  the  form  in  which 
submissions  must  he  made  (e.g.,  briefs 
or  oral  argument),  and  the  time  within 
which  such  presentation  must  be 
submitted. 

(6)  ARB  Decision.  The  ARB’s  final 
decision  must  be  issued  within  90  days 
from  the  notice  granting  the  petition  and 
served  upon  all  parties  and  the  ALJ.  If 
the  ARB  fails  to  provide  a  decision 
within  90  days  from  the  notice  granting 
the  petition,  the  ALJ’s  decision  will  be 
the  final  agency  decision. 

(g)  Concurrent  debarment  jurisdiction. 
OFL£  and  the  WHD  have  concurrent 
jurisdiction  to  impose  a  debarment 
remedy  under  this  section  or  under  29 
CFR  501.20.  When  considering 
debarment,  OFLC  and  the  WHD  may 
inform  one  another  and  may  coordinate 
their  activities.  A  specific  violation  for 
which  debarment  is  imposed  will  be 
cited  in  a  single  debarment  proceeding. 
Copies  of  final  debarment  decisions  will 
be  forwarded  to  DHS  promptly. 

(h)  Debarment  involving  members  of 
associations.  If  the  OFLC  Administrator 
determines  that  an  individual  employer- 
member  of  a  joint  employer  association 
has  committed  a  substantial  violation, 
the  debarment  determination  will  apply 
only  to  that  member  unless  the  OFLC 
Administrator  determines  that  the 
association  or  another  association 
member  participated  in  the  violation,  in 
which  case  the  debarment  will  be 
invoked  against  the  association  or  other 
complicit  association  member(s)  as  well. 

(i)  Debarment  involving  associations 
acting  as  joint  employers.  If  the  OFLC 
Administrator  determines  that  an 
association  acting  as  a  joint  employer 
with  its  members  has  committed  a 
substantial  violation,  the  debarment 
determination  will  apply  only  to  the 
association,  and  will  not  be  applied  to 
any  individual  employer-member  of  the 
association.  However,  if  the  OFLC 
Administrator  determines  that  the 
member  participated  in,  had  knowledge 
of,  of  had  reason  to  know  of  the 
violation,  the  debarment  may  bfe 
invoked  against  the  complicit 
association  member  as  well.  An 
association  debarred  from  the  H-2A 
temporary  labor  certification  program 
will  not  be  permitted  to  continue  tb  file 
as  a  joint  employer  with  its  members 
during  the  period  of  the  debarment. 

(j)  Debarment  involving  associations 
acting  as  sole  employers.  If  the  OFLC 
Administrator  determines  that  an 
association  acting  as  a  sole  employer 
has  committed  a  substantial  violation, 
the  debarment  determination  will  apply 
only  to  the  association  and  any 
successor  in  interest  to  the  debarred 
association. 


§  655.1 83  Less  than  substantial  violations. 

(a)  Requirement  of  special  procedures. 
If  the  OFLC  Administrator  determines 
that  a  less  than  substantial  violation  has 
occurred,  but  the  OFLC  Administrator 
has  reason  to  believe  that  past  actions 
on  the  part  of  the  employer  (or  agent  or 
attorney)  may  have  had  and  may 
continue  to  have  a  chilling  or  otherwise 
negative  effect  on  the  recruitment, 
employment,  and  retention  of  U.S. 
workers,  the  OFLC  Administrator  may 
require  the  employer  to  conform  to 
special  procedures  before  and  after  the 
temporary  labor  certification 
determination.  These  special  procedures 
fnay  include  special  on-site  positive 
recruitment  and  streamlined 
interviewing  and  referral  techniques. 

The  special  procedures  are  designed  to 
enhance  U.S.  worker  recruitment  and 
retention  in  the  next  year  as  a  condition 
for  receiving  a  temporary  agricultural 
labor  certification.  Such  requirements 
will  be  reasonable;  will  not  require  the 
employer  to  offer  better  wages,  working 
conditions,  and  benefits  than  those 
specified  in  §  655.122;  and  will  be  no 
more  than  deemed  necessary  to  assure 
employer  compliance  with  the  test  of 
U.S.  worker  availability  and  adverse  f 
effect  criteria  of  this  subpart. 

(b)  Notification  of  required  special 
procedures.  The  OFLC  Administrator 
will  notify  the  employer  (or  agent  or 
attorney)  in  writing  of  the  special 
procedures  that  will  be  required  in  the 
coming  year.  The  notification  will  state 
the  reasons  for  the  imposition  of  the 
requirements,  state  that  the  employer’s 
agreement  to  accept  the  conditions  will 
constitute  inclusion  of  them  as  bona 
fide  conditions  and  terms  of  a 
temporary  agricultural  labor 
certification,  and  will  offer  the  employer 
an  opportunity  to  request  an 
administrative  review  or  a  de  novo 
hearing  before  an  ALJ.  If  an 
administrative  review  or  de*novo 
hearing  is  requested,  the  procedures 
prescribed  in  §  655.171  will  apply. 

(c)  Failure  to  comply  with  special 
procedures.  If  the  OFLC  Administrator 
determines  that  the  employer  has  failed 
to  comply  with  special  procedures 
required  pursuant  to  paragraph  (a)  of 
this  section,  the  OFLC  Administrator 
w'ill  send  a  written  notice  to  the 
employer,  stating  that  the  employer’s 
otherwise  affirmative  H-2A  certification 
determination  will  be  reduced  by  25 
percent  of  the  total  number  of  H-2A 
workers  requested  (which  cannot  be 
more  than  those  requested  in  the 
previous  year)  for  a  period  of  1  year. 
Notice  of  such  a  reduction  in  the 
number  of  w'orkers  requested  will  be 
conveyed  to  the  employer  by  the  OFLC 


Administrator  in  the  OFLC 
Administrator’s  written  certification 
determination.  The  notice  will  offer  the 
employer  an  opportunity  to  request 
administrative  review  or  a  de  novo 
hearing  before  an  ALJ.  If  administrative 
review  or  a  de  novo  hearing  is 
requested,  the  procedures  prescribed  in 
§  655.171  will  apply,  provided  that  if 
the  ALJ  affirms  the  OFLC 
Administrator’s  determination  that  the 
employer  has  failed  to  comply  with 
special  procedures  required  by 
paragraph  (a)  of  this  section,  the 
reduction  in  the  number  of  workers 
requested  will  be  25  percent  of  the  total 
number  of  H-2A  workers  requested 
(which  cannot  be  more  than  those 
requested  in  the  previous  year)  for  a 
period  of  1  year. 

§  655.184  Applications  involving  fraud  or 
willful  misrepresentation. 

(a)  Referral  for  investigation.  If  the  CO 
discovers  possible  fraud  or  willful 
misrepresentation  involving  an 
Application  for  Temporary  Employment 
Certification,  the  CO  may  refer  the 
matter  to  the  DHS  and  the  Department’s 
Office  of  the  Inspector  General  for 
investigation. 

(b)  Sanctions.  If  the  WHD,  a  court  or 
the  DHS  determines  that  there  was  fraud 
or  willful  misrepresentation  involving 
an  Application  for  Temporary 
Employment  Certification  and 
certification  has  been  granted,  a  finding 
under  this  paragraph  will  be  cause  to 
revoke  the  certification.  The  finding  of 
fraud  or  willful  misrepresentation  may 
also  constitute  a  debarrable  violation 
under  §655.182. 

§  655.185  Job  service  complaint  system; 
enforcement  of  work  contracts. 

(a)  Filing  with  DOL.  Complaints 
arising  under  this  subpart  mu.st  be  filed 
through  the  Job  Service  Complaint 
System,  as  described  in  20  CFR  part 
658,  subpart  E.  Complaints  involving 
allegations  of  fraud  or  misrepresentation 
must  be  referred  by  the  SWA  to  the  CO 
for  appropriate  handling  and  resolution. 
Complaints  that  involve  worker 
contracts  must  be  referred  by  the  SWA 
to  the  WHD  for  appropriate  handling 
and  resolution,  as  described  in  29  CFR 
part  501 .  As  part  of  this  process,  the 
WHD  may  report  the  results  of  its 
investigation  to  the  OFLC  Administrator 
for  consideration  of  employer  penalties 
or  such  other  action  as  may  be 
appropriate. 

(b)  Filing  with  the  Department  of 
Justice.  Complaints  alleging  that  an 
employer  discouraged  an  eligible  U.S. 
worker  from  applying,  failed  to  hire, 
discharged,  or  otherwise  discriminated 
against  an  eligible  U.S.  worker,  or 
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discovered  violations  involving  the 
same,  will  be  referred  to  the  U.S. 
Department  of  Justice,  Civil  Rights 
Division,  Office  of  Special  Counsel  for 
Unfair  Immigration  Related 
Employment  Practices  (OSC),  in 
addition  to  any  activity,  investigation, 
and/or  enforcement  action  taken  by  ETA 
or  a  SWA.  Likewise,  if  OSC  becomes 
aware  of  a  violation  of  the  regulations  in 
this  subpart,  it  may  provide  such 
information  to  the  appropriate  SWA  and 
the  CO. 

Title  29 — Labor 

■  5.  Revise  part  501  to  read  as  follows: 

PART  501— ENFORCEMENT  OF 
CONTRACTUAL  OBLIGATIONS  FOR 
TEMPORARY  ALIEN  AGRICULTURAL 
WORKERS  ADMITTED  UNDER 
SECTION  218  OF  THE  IMMIGRATION 
AND  NATIONALITY  ACT 

Subpart  A — General  Provisions 

Sec. 

501.0  Introduction. 

501.1  Purpose  and  scope. 

501.2  Coordination  between  Federal 
agencies. 

501.3  Definitions. 

501.4  Discrimination  prohibited. 

501.5  Waiver  of  rights  prohibited. 

501.6  Investigation  authority  of  Secretary. 

501.7  Cooperation  with  Federal  officials. 

501.8  Accuracy  of  information,  statements, 
data. 

501.9  Surety  bond. 

Subpart  B — Enforcement 

501.15  Enforcement. 

501.16  Sanctions  and  remedies — general. 

501.17  Concurrent  actions. 

501.18  Representation  of  the  Secretary. 

501.19  Civil  money  penalty  assessment. 

501.20  Debarment  and  revocation. 

501.21  Failure  to  cooperate  with 
investigations. 

501.22  Civil  money  penalties — payment 
and  collection. 

Subpart  C — Administrative  Proceedings 

501.30  Applicability  of  procedures  and 
rules. 

Procedures  Relating  To  Hearing 

501.31  Written  notice  of  determination 
required. 

501.32  Contents  of  notice. 

501.33  Request  for  hearing. 

Rules  of  Practice 

501.34  General. 

501.35  Commencement  of  proceeding. 

501.36  Caption  of  proceeding. 

Referral  for  Hearing 

501.37  Referral  to  Administrative  Law 
Judge 

501.38  Notice  of  docketing. 

501.39  Service  upon  attorneys  for  the 
Department  of  Labor — number  of  copies. 

Procedures  Before  Administrative  Law  Judge 

501.40  Consent  findings  and  order. 


Post-Hearing  Procedures 

501.41  Decision  and  order  of 
Administrative  Law  Judge. 

Review  of  Administrative  Law  Judge’s 
Decision 

501.42  Procedures  for  initiating  and 
undertaking  review. 

501.43  Responsibility  of  the  Office  of 
Administrative  Law  Judges  (OALJ). 

501.44  Additional  information,  if  required. 

501.45  Final  decision  of  the  Administrative 
Review  Board. 

Record 

501.46  Retention  of  official  record. 

501.47  Certification. 

Authority:  8  U.S.C.  1101(a)(15)(H)(ii)(a),  ^ 
1184(c},  and  1188. 

Subpart  A — General  Provisions 

§501.0  Introduction . 

The  regulations  in  this  part  cover  the 
enforcement  of  all  contractual 
obligations,  including  requirements 
under  8  U.S.C.  1188  and  20  CFR  part 
655,  subpart  B  applicable  to  the 
employment  of  H-2A  workers  and 
workers  in  corresponding  employment, 
including  obligations  to  offer 
employment  to  eligible  United  States 
fU.S.)  workers  and  to  not  lay  off  or 
displace  U.S.  workers  in  a  manner 
prohibited  by  the  regulations  in  this  part 
or  20  CFR  part  655,  subpart  B. 

§  501 .1  Purpose  and  scope. 

(a)  Statutory  standards.  8  U.S.C.  1188 
provides  that: 

(1)  A  petition  to  import  an  alien  as  an 
H-2A  worker  (as  defined  at  8  U.S.C. 
1188)  may  not  be  approved  by  the 
Secretary  of  the  Department  of 
Homeland  Security  (DHS)  unless  the 
petitioner  has  applied  for  and  received 
a  temporary  labor  certification  fi-om  the 
U.S.  ^cretary  of  Labor  (Secretary).  The 
temporary  labor  certification  establishes 
that: 

(1)  There  are  not  sufficient  workers 
who  are  able,  willing,  and  qualified,  and 
who  will  be  available  at  the  time  and 
place  needed,  to  perform  the  labor  or 
services  involved  in  the  petition,  and 

(ii)  The  employment  of  the  alien  in 
such  labor  or  services  will  not  adversely 
affect  the  wages  and  working- conditions 
of  workers  in  the  U.S.  similarly 
employed. 

(2)  The  Secretary  is  authorized  to  take 
actions  that  assure  compliance  with  the 
terms  and  conditions  of  employment 
under  8  U.S.C.  1188,  the  regulations  at 
20  CFR  part  655,  subpart  B,  or  the 
regulations  in  this  part,  including 
imposing  appropriate  penalties,  and 
seeking  injunctive  relief  and  specific 
performance  of  contractual  obligations. 
See  8  U.S.C.  1188(g)(2). 


(b)  Role  of  the  Employment  and 
Training  Administration  (ETA).  The 
issuance  and  denial  of  labor 
certification  under  8  U.S.C.  1188  has 
been  delegated  by  the  Secretary  to  ETA, 
nn  agency  within  the  U.S.  Department  of 
Labor  (the  Department  or  DOL),  who  in 
turn  hcis  delegated  that  authority  to  the 
Office  of  Foreign  Labor  Certification 
(OFLC).  In  genercd,  matters  concerning 
the  obligations  of  an  employer  of  H-2A 
workers  related  to  the  labor  certification 
process  are  administered  by  OFLC, 
including  obligations  and  assurances 
made  by  employers,  overseeing 
employer  recruitment  and  assuring 
program  integrity.  The  regulations 
pertaining  to  the  issuance,  denial,  and 
revocation  of  labor  certification  for 
temporary  foreign  workers  by  the  OFLC 
are  found  in  20  CFR  part  655,  subpart 

B. 

(c)  Role  of  the  Wage  and  Hour 
Division  (WHD).  Certa:in  investigatory, 
inspection,  and  law  enforcement 
functions  to  carry  out  the  provisions 
under  8  U.S.C.  1188  have  been 
delegated  by  the  Secretary  to  the  WHD. 
In  general,  matters  concerning  the 
obligations  under  a  work  contract 
between  an  employer  of  H-2  A  workers 
and  the  H-2A  workers  and  workers  in 
corresponding  employment  are  enforced 
by  WHD,  including  whether 
employment  was  offered  to  U.S.  workqfs 
as  required  under  8  U.S.C.  1188  or  20 
CFR  part  655,  subpart  B,  or  whether 
U.S.  workers  were  laid  off  or  displaced 
in  violation  of  program  requirements. 
Included  within  the  enforcement 
responsibility  of  WHD  are  such  matters 
as  the  payment  of  required  wages, 
transportation,  meals,  and  housing 
provided  during  the  employment.  The 
WHD  has  the  responsibility  to  carry  out 
investigations,  inspections,  and  law 
enforcement  functions  and  in 
appropriate  instances  to  impose 
penalties,  to  debar  from  future 
certifications,  to  recommend  revocation 
of  existing  certification(s),  and  to  seek 
injunctive  relief  and  specific 
performance  of  contractual  obligations, 
including  recovery  of  unpaid  wages  and 
reinstatement  of  laid  off  or  displaced 
U.S.  workers. 

(d)  Effect  of  regulations.  The 
enforcement  functions  carried  out  by 
the  WHD  under  8  U.S.C.  1188,  20  CFR 
part  655,  subpart  B,  and  the  regulations 
in  this  part  apply  to  the  employment  of 
any  H-2A  worker  and  any  other  worker 
in  corresponding  employment  as  the 
result  of  any  Application  for  Temporary 
Employment  Certification  filed  with  the 
Department  on  and  after  March  15, 

2010. 
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§501.2  Coordination  between  Federal 
agencies. 

(a)  Complaints  received  by  ETA  or 
any  State  Workforce  Agency  (SWA) 
regarding  contractual  H-2A  labor 
standcU'ds  between  the  employer  and  the 
employee  will  be  immediately 
forwarded  to  the  appropriate  WHD 
office  for  appropriate  action  under  the 
regulations  in  this  part. 

(b)  Information  received  in  the  course 
of  processing  applications,  program 
integrity  measures,  or  enforcement 
actions  may  be  shared  between  OFLC 
and  WHD  or,  where  applicable  to 
employer  enforcement  under  the  H-2A 
program,  other  agencies  as  appropriate, 
including  the  Department  of  State  (DOS) 
and  DHS. 

(c)  A  specific  violation  for  which 
debarment  is  imposed  will  be  cited  in 
a  single  debarment  proceeding.  OFLC 
and  the  WHD  may  coordinate  their 
activities  to  achieve  this  result.  Copies 
of  final  debarment  decisions  will  be 
forwarded  to  the  DHS  promptly. 

§501.3  Definitions. 

(a)  Definitions  of  terms  used  in  this 
part. 

Administrative  Law  Judge  (ALJ).  A 
person  within  the  Department’s  Office 
of  Administrative  Law  Judges  appointed 
pursuant  to  5  U.S.C.  3105. 

Adverse  effect  wage  rate  (AEWR).  The 
annual  weighted  average  hourly  wage 
for  field  and  livestock  workers 
(combined)  in  the  States  or  regions  as 
published  annually  by  the  U.S. 
Department  of  Agriculture  (USDA) 
based  on  its  quarterly  wage  survey. 

Agent.’ A  legal  entity  or  person,  such 
as  an  association  of  agricultural 
employers,  or  an  attorney  for  an 
association,  that: 

(1)  Is  authorized  to  act  on  behalf  of 
the  employer  for  temporary  agricultural 
labor  certification  purposes; 

(2)  Is  not  itself  an  employer,  or  a  joint 
employer,  as  defined  in  this  section 
with  respect  to  a  specific  Application 
for  Temporary  Employment 
Certification;  and 

(3)  Is  not  under  suspension, 
debarment,  expulsion,  or  disbarment 
from  practice  before  any  court,  the 
Department,  the  Executive  Office  for 
Immigration  Review,  or  DHS  under  8 
CFR  292.3  or  1003.101. 

Agricultural  association.  Any 
nonprofit  or  cooperative  association  of 
farmers,  growers,  or  ranchers  (including 
but  not  limited  to  processing 
establishments,  canneries,  gins,  packing 
sheds,  nurseries,  or  other  similar  fixed- 
site  agricultural  employers), 
incorporated  or  qualified  under 
applicable  State  law,  that  recruits, 
solicits,  hires,  employs,  furnishes. 


houses,  or  transports  any  worker  that  is 
subject  to  8  U.S.C.  1188,  20  CFR  part 
655,  subpart  B,  or  this  part.  An 
agricultural  association  may  act  as  the 
agent  of  an  employer,  or  may  act  as  the 
sole  or  joint  employer  of  any  worker 
subject  to  8  U.S.C.  1188. 

Area  of  intended  employment.  The 
geographic  area  within  normal 
commuting  distance  of  the  place  of  the 
job  opportunity  for  which  the 
certification  is  sought.  There  is  no  rigid 
measure  of  distance  that  constitutes  a 
normal  commuting  distance  or  normal 
commuting  area,  because  there  may  be 
widely  varying  factual  circumstances 
among  different  areas  [e.g.,  average 
commuting  times,  barriers  to  reaching 
the  worksite,  or  quality  of  the  regional 
transportation  network).  If  the  place  of 
intended  employment  is  within  a 
Metropolitan  Statistical  Area  (MSA), 
including  a  multistate  MSA,  any  place 
within  the  MSA  is  deemed  to  be  within 
normal  commuting  distance  of  the  place 
of  intended  employment.  The  borders  of 
MSAs  are  not  controlling  in  the 
identification  of  tfie  normal  commuting 
area;  a  location  outside  of  an  MSA  may 
be  within  normal  commuting  distance 
of  a  location  that  is  inside  (e.g.,  near  the 
border  of)  the  MSA. 

Corresponding  employment.  The 
employment  of  workers  who  are  not  H- 
2A  workers  by  an  employer  who  has  an 
approved  H-2A  Application  for 
Temporary  Employment  Certification  in 
any  work  included  in  the  job  order,  or 
in  any  agricultural  work  performed  by 
the  H-2A  workers.  To  qualify  as 
corresponding  employment  the  work 
must  be  performed  during  the  validity 
period  of  the  job  order,  including  any 
approved  extension  thereof. 

Date  of  need.  The  first  date  the 
employer  requires  the  services  of  H-2A 
workers  as  indicated  in  the  Application 
for  Temporary  Employment 
Certification. 

Employee.  A  person  who  is  engaged 
to  perform  work  for  an  employer,  as 
defined  under  the  general  common  law 
of  agency.  Some  of  the  factors  relevant 
to  the  determination  of  employee  status 
include:  The  hiring  party’s  right  to 
control  the  manner  and  means  by  which 
the  work  is  accomplished;  the  skill 
required  to  perform  the  work;  the  source 
of  the  instrumentalities  and  tools  for 
accomplishing  the  work;  the  location  of 
the  work;  the  hiring  party’s  discretion 
over  when  and  how  long  to  work;  and 
whether  the  work  is  part  of  the  regular 
business  of  the  hiring  party.  Other 
applicable  factors  may  be  considered 
and  no  one  factor  is  dispositive. 

Employer.  A  person  (including  any 
individual,  partnership,  association,  , 
corporation,  cooperative,  firm,  joint 


stock  company,  trust,  or  other 
organization  with  legal  rights  and 
duties)  that: 

(1)  Has  a  place  of  business  (physical 
location)  in  the  U.S.  and  a  means  by 
which  it  may  be  contacted  for 
employment; 

(2)  Has,  an  employer  relationship 
(such  as  the  ability  to  hire,  pay,  fire, 
supervise  or  otherwise  control  the  work 
of  employee)  with  respect  to  an  H-2A 
worker  or  a  worker  in  corresponding 
employment;  and 

(3)  Possesses,  for' purposes  of  filing  an 
Application  for  Temporary  Employment 
Certification,  a  valid  Federal  Employer 
Identification  Number  (FEIN). 

Federal  holiday.  Legal  public  holiday 
as  defined  at  5  U.S.C.  6103. 

Fixed-site  employer.  Any  person 
engaged  in  agriculture  who  meets  the 
definition  of  an  employer,  as  those 
terms  are  defined  in  this  part,  who  owns 
or  operates  a  farm,  ranch,  processing 
establishment,  cannery,  gin,  packing 
shed,  nursery,  or  other  similar  fixed-site 
location' where  agricultural  activities  are 
performed  and  who  recruits,  solicits, 
hires,  employs,  houses,  or  transports 
any  worker  subject  to  8  U.S.C.  1188,  20 
CFR  part  655,  subpart  B  or  this  part,  as 
incident  to  or  in  conjunction  with  the 
owner’s  or  operator’s  own  agricultural 
operation. 

H-2A  Labor  Contractor  (H-2ALC). 

Any  person  who  meets  the  definition  of 
employer  under  this  part  and  is  not  a 
fixed-site  employer,  an  agricultural 
association,  or  an  employee  of  a  fixed- 
site  employer  or  agricultural 
association,  as  those  terms  are  used  in 
this  part,  who  recruits,  solicits,  hires, 
employs,  furnishes,  houses,  or 
transports  any  worker  subject  to  8 
U.S.C.  1188,  20  CFR  part  655,  subpart  B 
or  this  part. 

H-2A  worker.  Any  temporary  foreign 
worker  who  is  lawfully  present  in  the 
U.S.  and  authorized  by  DHS  to  perform 
agricultural  labor  or  services  of  a 
temporary  or  seasonal  nature  pursuant 
to  8  U.S.C.  1101(a)(15)(H)(ii)(a). 

Job  offer.  The  offer  made  by  an 
employer  or  potential  employer  of  H-2A 
workers  to  both  U.S.  and  H-2A  workers 
describing  all  the  material  terms  and 
conditions  of  employment,  including 
those  relating  to  wages,  working 
conditions,  and  other  benefits. 

Job  opportunity.  Full-time 
employment  at  a  place  in  the  U.S.  to 
which  U.S.  workers  can  be  referred. 

Job  order.  The  document  containing 
the  material  terms  and  conditions  of 
employment  that  is  posted  by  the  SWA 
on  its  inter-  and  intra-state  job  clearance 
systems  based  on  the  employer’s’Form 
ETA-790,  as  submitted  to  tbe  SWA. 
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foint  employment.  Where  two  or  more 
employers  each  have  sufficient 
definitional  indicia  of  an  employer  to  be 
considered  the  employer  of  a  worker, 
those  employers  will  be  considered  to 
jointly  employ  that  worker.  Each 
employer  in  a  joint  employment 
relationship  to  a  worker  is  considered  a 
joint  employer  of  that  worker. 

Prevailing  wage.  Wage  established 
pursuant  to  20  CFR  653.501(dK4). 

State  Workforce  Agency  (SWA).  State 
government  agency  that  receives  funds 
pursuant  to  the  Wagner-Peyser  Act  (29 
U.S.C.  49  et  seq.)  to  administer  the 
State’s  public  labor  exchange  activities. 

Successor  in  interest.  Where  an 
employer  has  violated  8  U.S.C.  1188,  20 
CFR  part  655,  subpart  B,  or  the 
regulations  in  this  part,  and  has  ceased 
doing  business  or  cannot  be  located  for 
purposes  of  enforcement,  a  successor  in 
interest  to  that  employer  may  be  held 
liable  for  the  duties  and  obligations  of 
the  violating  employer  in  certain 
circumstances.  The  following  factors,  as 
used  under  Title  VII  of  the  Civil  Rights 
Act  and  the  Vietnam  Era  Veterans’ 
Readjustment  Assistance  Act,  may  be 
considered  in  determining  whether  an 
employer  is  a  successor  in  interest;  no 
one  factor  is  dispositive,  but  all  of  the 
circumstances  will  be  considered  as  a 
whole: 

(1)  Substantial  continuity  of  the  same 
business  operations; 

(2)  Use  of  the  same  facilities; 

(3)  Continuity  of  the  work  force; 

(4)  Similarity  of  jobs  and  working 
conditions; 

(5)  Similarity  of  supervisory 
personnel; 

(6)  Whether  the  former  management 
or  owner  retains  a  direct  or  indirect 
interest  in  the  new  enterprise; 

(7)  Similarity  in  machinery, 
equipment,  and  production  methods; 

(8)  Similarity  of  products  and 
.services;  and 

(9)  The  ability  of  the  predecessor  to 
provide  relief. 

For  purposes  of  debarment  only,  the 
primary  consideration  will  be  the 
personal  involvement  of  the  firm’s 
ownership,  management,  supervisors, 
and  others  associated  with  the  firm  in 
the  violations  at  issue. 

Temporary  agricultural  labor 
certification.  Certification  made  by  the 
OFLC  Administrator  with  respect  to  an 
employer  seeking  to  file  with  DHS  a  visa 
petition  to  employ  one  or  more  foreign 
nationals  as  an  H-2A  worker,  pursuant 
to  8  U.S.C.  1101(a)(15)(H){ii)(a),  1184(a) 
and  (c),  and  1188. 

United  States  (U.S.).  The  continental 
U.S.,  Alaska,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  and  the 
territories  of  Guam,  the  Virgin  Islands, 


and  the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI). 

United  States  worker  (U.S.  worker).  A 
worker  who  is: 

(1)  A  citizen  or  national  of  the  U.S.; 
or 

(2)  An  alien  who  is  lawfully  admitted 
for  permanent  residence  in  the  U.S.,  is 
admitted  as  a  refugee  under  8  U.S.C. 

1157,  is  granted  asylum  under  8  U.S.C. 

1158,  or  is  an  immigrant  otherwise 
authorized  (by  the  Immigration  and 
Nationality  Act  (INA)  or  by  DHS)  to  be 
employed  in  the  U.S.;  or 

(3)  An  individual  who  is  not  an 
unauthorized  alien  (as  defined  in  8 
U.S.C.  1324a(h)(3))  with  respect  to  the 
employment  in  which  the  worker  is 
engaging. 

WHO  Administrator.  The 
Administrator  of  the  Wage  and  Hour 
Division  (WHD),  and  such  authorized 
representatives  as  may  be  designated  to 
perform  any  of  the  functions  of  the 
WHD  Administrator  under  this  part. 

Wages.  All  forms  of  cash 
remuneration  to  a  worker  by  an 
employer  in  payment  for  personal 
services. 

Work  contract.  All  the  material  terms 
and  conditions  of  employment  relating 
to  wages,  hours,  working  conditions, 
and  other  benefits,  including  those 
required  by  8  U.S.C.  1188,  20  CFR  part 
655,  subpart  B,  or  this  part.  The  contract 
between  the  employer  and  the  worker 
may  be  in  the  form  of  a  separate  written 
document.  In  the  absence  of  a  separate 
written  work  contract  incorporating  the 
required  terms  and  conditions  of 
employment,  agreed  to  by  both  the 
employer  and  the  worker,  the  work 
contract  at  a  minimum  will  be  the  terms 
of  the  job  order  and  any  obligations 
required  under  8  U.S.C.  1188,  20  CFR 
part  655,  subpart  B  or  this  part. 

(b)  Definition  of  agricultural  labor  or 
services.  For  the  purposes  of  this  part, 
agricultural  labor  or  services,  pursuant 
to  8  U.S.C.  1101(a)(15)(H)(ii)(a),  is 
defined  as:  agricultural  labor  as  defined 
and  applied  in  sec.  3121(g)  of  the 
Internal  Revenue  Code  of  1986  at  26 
U.S.C.  3121(g);  agriculture  as  defined 
and  applied  in  sec.  3(f)  of  the  Fair  Labor 
Standards  Act  of  1938  (FLSA)  at  29 
U.S.C.  203(f);  the  pressing  of  apples  for 
cider  on  a  farm;  or  logging  employment. 
An  occupation  included  in  either 
statutory  definition  shall  be  agricultural 
labor  or  services,  notwithstanding  the 
exclusion  of  that  occupation  from  the 
other  statutory  definition.  For 
informational  purposes,  the  statutory 
provisions  are  listed  below. 

(1)  (i)  Agricultural  labor  for  the 
purpose  of  paragraph  (b)  of  this  section 
means  all  service  performed: 


(A)  On  a  farm,  in  the  employ  of  any 
person,  in  connection  with  cultivating 
the  soil,  or  in  connection  with  raising  or 
harvesting  any  agricultural  or 
horticultural  commodity,  including  the 
raising,  shearing,  feeding,  caring  for, 
training,  and  management  of  livestock, 
bees,  poultry,  and  fur-bearing  animals 
and  wildlife; 

(B)  In  the  employ  of  the  owner  or 
tenant  or  other  operator  of  a  farm,  in 
connection  with  the  operation, 
management,  conservation, 
improvement,  or  maintenance  of  such 
farm  and  its  tools  and  equipment,  or  in 
salvaging  timber  or  clearing  land  of 
brush  and  other  debris  left  by  a 
hurricane,  if  the  major  part  of  such 
service  is  performed  on  a  farm; 

(C)  In  connection  with  the  production 
or  harvesting  of  any  commodity  defined 
as  an  agricultural  commodity  in  section 
15(g)  of  the  Agricultural  Marketing  Act, 
as  amended  (12  U.S.C.  1141j),  or  in 
connection  with  the  ginning  of  cotton, 
or  in  connection  with  the  operation  or 
maintenance  of  ditches,  canals, 
reservoirs,  or  waterways,  not  owned  or 
operated  for  profit,  used  exclusively  for 
supplying  and  storing  water  for  farming 
purposes; 

(D)  In  the  employ  of  the  operator  of 
a  farm  in  handling,  planting,  drying, 
packing,  packaging,  processing, 
freezing,  grading,  storing,  or  delivering 
to  storage  or  to  market  or  to  a  carrier  for 
transportation  to  market,  in  its 
unmanvrfactured  state,  any  agricultural 
or  horticultural  commodity;  but  only  if 
such  operator  produced  more  than  one- 
half  of  the  commodity  with  respect  to 
which  such  service  is  performed; 

(E)  In  the  employ  of  a  group  of 
operators  of  farms  (other  than  a 
cooperative  organization)  in  the 
performance  of  service  described  in 
paragraph  (b)(l)(iv)  but  only  if  such 
operators  produced  all  of  the 
commodity  with  respect  to  which  such 
service  is  performed.  For  purposes  of 
this  paragraph,  any  unincorporated 
group  of  operators  shall  be  deemed  a 
cooperative  organization  if  the  number 
of  operators  comprising  such  group  is 
more  than  20  at  any  time  during  the 
calendar  year  in  which  such  service  is 
performed; 

(F)  The  provisions  of  paragraphs 
(b)(l)(iv)  and  (b)(l)(v)  of  this  section 
shall  not  be  deemed  to  be  applicable 
with  respect  to  service  performed  in 
connection  with  commercial  canning  or 
commercial  freezing  or  in  connection 
with  any  agricultural  or  horticultural 
commodity  after  its  delivery  to  a 
terminal  market  for  distribution  for 
consumption;  or 

(G)  On  a  farm  operated  for  profit  if 
such  service  is  not  in  the  course  of  the 
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employer’s  trade  or  business  or  is 
domestic  service  in  a  private  home  of 
the  employer. 

(ii)  As  used  in  this  section,  the  term 
farm  includes  stock,  dairy,  poultry, 
fruit,  fur-bearing  animal,  and  truck 
farms,  plantations,  ranches,  nurseries, 
ranges,  greenhouses  or  other  similar 
structures  used  primarily  for  the  raising 
of  agricultural  or  horticultinral 
commodities,  and  orchards. 

(2)  Agriculture.  For  purposes  of 
paragraph  (b)  of  this  section,  agriculture 
means  farming  in  all  its  branches  and 
among  other  things  includes  the 
cultivation  and  tillage  of  the  soil, 
dairying,  the  production,  cultivation, 
growing,  and  harvesting  of  any 
agricultural  or  horticultural 
commodities  {including  commodities 
defined  as  agricultural  commodities  in 
1141j(g)  of  title  12,  the  raising  of 
livestock,  bees,  fur-bearing  animals,  or 
poultry,  and  any  practices  (including 
any  forestry  or  lumbering  operations) 
performed  by  a  farmer  or  on  a  farm  as 
an  incident  to  or  in  conjunction  with 
siich  farming  operations,  including 
preparation  for  market,  delivery  to 
storage  or  to  market  or  to  carriers  for 
transportation  to  market.  See  sec.  29 
U.S.C.  203(f),  as  amended  (sec.  3(f)  of 
the  FLSA,  as  codified).  Under  12  U.S.C. 
1141j(g)  agricultural  commodities 
include,  in  addition  to  other  agricultural 
commodities,  crude  gum  (oleoresin) 
from  a  living  tree,  and  the  following 
products  as  processed  by  the  original 
producer  of  the  crude  gum  (oleoresin) 
from  which  derived:  Gum  spirits  of 
turpentine  and  gum  rosin.  In  addition  as 
defined  in  7  U.S.C.  92,  gum  spririts  of 
turpentine  means  spirits  of  turpentine 
made  from  gum  (oleoresin)  from  a  living 
tree  and  gum  rosin  means  rosin 
remaining  after  the  distillation  of  gum 
spirits  of  turpentine. 

(3)  Apple  pressing  for  cider.  The 
pressing  of  apples  for  cider  on  a  farm, 
as  the  term  farm  is  defined  and  applied 
in  sec.  3121(g)  of  the  Internal  Revenue 
Code  at  26  U.S.C.  3121(g)  or  as  applied 
in  sec.  3(f)  of  FLSA  at  29  U.S.C.  203(f), 
pursuant  to  29  CFR  part  780. 

(4)  Logging  employment.  Operations 
associated  with  felling  and  moving  trees 
and  logs  from  the  stump  to  the  point  of 
delivery,  such  as,  but  not  limited  to, 
marking  danger  trees  and  trees/logs  to 
be  cut  to  length,  felling,  limbing, 
bucking,  debarking,  chipping,  yarding, 
loading,  unloading,  storing,  and 
transporting  machines,  equipment  and 
personnel  to,  from  and  between  logging 
sites. 

(c)  Definition  of  a  temporary  or 
seasonal  nature.  For  the  purposes  of 
this  part,  employment  is  of  a  seasonal 
nature  where  it  is  tied  to  a  certain  time 


of  year  by  an  event  or  pattern,  such  as 
a  short  annual  growing  cycle  or  a 
specific  aspect  of  a  longer  cycle,  and 
requires  labor  levels  far  above  those 
necessary  for  ongoing  operations. 
Employment  is  of  a  temporary  nature 
where  the  employer’s  need  to  fill  the 
position  with  a  temporary  worker  will, 
except  in  extraordinary  circumstances, 
last  no  longer  than  1  year. 

§  501 .4  Discrimination  prohibited. 

(a)  A  person  may  not  intimidate, 
threaten,  restrain,  coerce,  blacklist, 
discharge,  or  in  any  manner 
discriminate  against  any  person  who 
has: 

(1)  Filed  a  complaint  under  or  related 
to  8  U.S.C.  1188  or  the  regulations  in 
this  part; 

(2)  Instituted  or  caused  to  be 
instituted  any  proceedings  related  to  8 
U.S.C.  1188  or  the  regulations  in  this 
part; 

(3)  Testified  or  is  about  to  testify  in 
any  proceeding  under  or  related  to  8 
U.S.C.  1188  or  the  regulations  in  this 
part; 

(4)  Consulted  with  an  employee  of  a 
legal  assistance  program  or  an  attorney 
on  matters  related  to  8  U.S.C.  1188,  or 
to  this  subpart  or  any  other  Department 
regulation  promulgated  pursuant  to  8 
U.S.C.  1188;  or 

(5)  Exercised  or  asserted  on  behalf  of 
himself  or  others  any  right  or  protection 
afforded  by  8  U.S.C.  1188  or  the 
regulations  in  this  part. 

(b)  Allegations  of  discrimination 
against  any  person  under  paragraph  (a) 
of  this  section  will  be  investigated  by 
the  WHD.  Where  the  WHD  has 
determined  through  investigation  that 
such  allegations  have  been 
substantiated,  appropriate  remedies  may 
be  sought.  The  WHD  may  assess  civil 
money  penalties,  seek  injunctive  relief, 
and/or  seek  additional  remedies 
necessary  to  make  the  employee  whole 
as  a  result  of  the  discrimination,  as 
appropriate,  initiate  debarment 
proceedings,  and  recommend  to  OFLC 
revocation  of  any  such  violator’s  current 
labor  certification.  Complaints  alleging 
discrimination  against  workers  or 
immigrants  based  on  citizenship  or 
immigration  status  may  also  be 
forwarded  by  the  WHD  fo  the 
Department  of  Justice,  Civil  Rights 
Division,  Office  of  Special  Counsel  for 
Immigration-Related  Unfair 
Employment  Practices. 

§  501 .5  Waiver  of  rights  prohibited. 

A  person  may  not  seek  to  have  an  H- 
2A  worker,  a  worker  in  corresponding 
employment,  or  a  U.S.  worker 
improperly  rejected  for  employment  or 
improperly  laid  off  or  displaced  waive 


any  rights  conferred  under  8  U.S.C. 

1188,  20  CFR  part  655,  subpart  B,  or  the 
regulations  in  these  parts.  Any 
agreement  by  an  employee  purporting  to 
waive  or  modify  any  rights  given  to  said 
person  under  these  provisions  shall  be 
void  as  contrary  to  public  policy  except 
as  follows: 

(a)  Waivers  or  modifications  of  rights 
or  obligations  hereunder  in  favor  of  the 
Secretary  shall  be  valid  for  purposes  of 
enforcement;  and 

(b)  Agreements  in  settlement  of 
private  litigation  are  permitted. 

§  501 .6  Investigation  authority  of 
Secretary. 

(a)  General.  The  Secretary,  through 
the  WHD,  may  investigate  to  determine 
compliance  with  obligations  under  8 
U.S.C.  1188,  20  CFR  part  655,  subpart  B, 
or  the  regulations  in  this  part,  either 
pursuant  to  a  complaint  or  otherwise,  as 
may  be  appropriate.  In  connection  with 
such  an  investigation,  WHD  may  enter 

'and  inspect  any  premises,  land, 
property,  housing,  vehicles,  and  records 
(and  make  transcriptions  thereof), 
question  any  person  and  gather  any 
information  as  may  be  appropriate. 

(b)  Confidential  investigation.  The 
WHD  shall  conduct  investigations  in  a 
manner  that  protects  the  confidentiality 
of  any  complainant  or  other  person  who 
provides  information  to  the  Secretary  in 
good  faith. 

(c)  Report  of  violations.  Any  person 
may  report  a  violation  of  the  obligations 
imposed  by  8  U.S.C.  1188,  20  CFR  part 
655,  subpart  B,  or  the  regulations  in  this 
part  to  the  Secretary  by  advising  any 
local  office  of  the  SWA,  ETA,  WHD  or 
any  other  authorized  representative  of 
the  Secretary.  The  office  or  person 
receiving  such  a  report  shall  refer  it  to 
the  appropriate  office  of  WHD  for  the 
geographic  area  in  which  the  reported 
violation  is  alleged  to  have  occurred. 

§  501 .7  Cooperation  with  Federal  officials. 

All  persons  must  cooperate  with  any 
Federal  officials  assigned  to  perform  an 
investigation,  inspection,  or  law 
enforcement  function  pursuant  to  8 
U.S.C.  1188  and  the  regulations  in  this 
part  during  the  performance  of  such 
duties.  The  WHD  will  take  such  action 
as  it  deems  appropriate,  including 
initiating  debarment  proceedings, 
seeking  an  injunction  to  bar  any  failure 
to  cooperate  with  an  investigation  and/ 
or  assessing  a  civil  money  penalty 
therefor.  In  addition,  the  WHD  will 
report  the  matter  to  OFLC,  and  may 
recommend  to  OFLC  that  the  person’s 
existing  labor  certification  be  revoked. 

In  addition.  Federal  statutes  prohibiting 
persons  from  interfering  with  a  Federal 
officer  in  the  course  of  official  duties  are 


6982 


Federal  Register/ Vol.  75,  No.  29 /Friday,  February  12,  2010 /Rules  and  Regulations 


found  at  18  U.S.C.  Ill  and  18  U.S.C. 

114. 

§  501 .8  Accuracy  of  information, 
statements,  data. 

Information,  statements  and  data 
submitted  in  compliance  with  8  U.S.C. 
1188  or  the  regulations  in  this  part  are 
subject  to  18  U.S.C.  1001,  which 
provides,  with  regard  to  statements  or 
entries  generally,  that  whoever,  in  any 
matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  U.S., 
knowingly  and  willfully  falsities, 
conceals,  or  covers  up  a  material  fact  by 
any  trick,  scheme,  or  device,  or  makes 
any  false,  tictitious,  or  ft'audulent 
statements  or  representations,  or  makes 
or  uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false, 
tictitious,  or  fraudulent  statement  or 
entry,  shall  be  tined  not  more  than 
$10,000  or  imprisoned  not  more  than  5 
years,  or  both. 

§501.9  Surety  bond. 

(a)  Every  H-2ALC  must  obtain  a 
surety  bond  demonstrating  its  ability  to 
discharge  financial  obligations  under 
the  H-2A  program.  The  original  bond 
instrument  issued  by  the  surety  must  be 
submitted  with  the  Application  for 
Temporary  Employment  Certification. 

At  a  minimum,  the  bond  instrument 
must  identify  the  name,  address,  phone 
number,  and  contact  person  for  the 
surety,  and  specify  the  amount  of  the 
bond  (as  required  in  paragraph  (c)  of 
this  section),  the  date  of  issuance  and 
expiration  and  any  identifying 
designation  used  by  the  surety  for  the 
bond. 

(b)  The  bond  must  be  payable  to  the 
Administrator,  Wage  and  Hour  Division, 
United  States  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  S- 
3502,  Washington,  DC  20210.  The  bond 
must  obligate  the  surety  to  pay  any 
sums  to  the  WHD  Administrator  for 
wages  and  benefits  owed  to  an  H-2A 
worker  or  to  a  worker  engaged  in 
corresponding  employment,  or  to  a  U.S. 
worker  improperly  rejected  or 
improperly  laid  off  or  displaced,  based 
on  a  final  decision  finding  a  violation  or 
violations  of  this  part  or  20  CFR  part 
655,  subpart  B  relating  to  the  labor 
certification  the  bond  is  intended  to 
cover.  The  aggregate  liability  of  the 
surety  shall  not  exceed  the  face  amount 
of  the  bond.  The  bond  must  be  written 
to  cover  liability  incurred  during  the 
term  of  the  period  listed  in  the 
Application  for  Temporary  Employment 
Certification  for  labor  certification  made 
by  an  H-2ALC,  and  shall  be  amended  to 
cover  any  extensions  of  the  labor 
certification  requested  by  an  H-2ALC. 


(c)  The  bond  must  be  in  the  amount 
of  $5,000  for  a  labor  certification  for 
which  an  H-2ALC  will  employ  fewer 
than  25  workers;  $10,000  for  a  labor 
certification  for  which  an  H-2ALC  will 
employ  25  to  49  workers;  $20,000  for  a 
labor  certification  for  which  an  H-2ALC 
will  employ  50  to  74  workers;  $50,000 
for  a  labor  certification  for  which  an  H- 
2ALC  will  employ  75  to  99  workers;  and 
$75,000  for  a  labor  certification  for 
which  an  H-2ALC  will  employ  100  or 
more  workers.  The  WHD  Administrator 
may  require  that  an  H-2ALC  obtain  a 
bond  with  a  higher  face  value  amount 
after  notice  and  opportunity  for  hearing 
when  it  is  shown  based  on  objective 
criteria  that  the  amount  of  the  bond  is 
insufficient  to  meet  potential  liabilities. 

(d)  The  bond  must  remaiin  in  force  for 
a  period  of  no  less  than  2  years  firom  the 
date  on  which  the  labor  certification 
expires.  If  the  WHD  has  commenced  any 
enforcement  action  under  the 
regulations  in  this  part  against  an  H- 
2ALC  employer  or  any  successor  in 
interest  by  that  date,  the  bond  shall 
remain  in  force  until  the  conclusion  of 
such  action  and  any  related  appeal  or 
related  litigation.  Surety  bonds  may  not 
be  canceled  or  terminated  unless  45 
days’  notice  is  provided  by  the  surety  in 
writing  to  the  WHD  Administrator  at  the 
address  set  forth  in  paragraph  (b)  of  this 
section. 

Subpart  B — Enforcement 

§501.15  Enforcement. 

The  investigation,  inspection,  and  law 
enforcement  functions  to  carry  out  the 
provisions  of  8  U.S.C.  1188,  20  CFR  part 
655,  subpart  B,  or  the  regulations  in  this 
part,  as  provided  in  the  regulations  in 
this  part  for  enforcement  by  the  WHD, 
pertain  to  the  employment  of  any  H-2A 
worker,  any  worker  in  corresponding 
employment,  or  any  U.S.  worker 
improperly  rejected  for  employment  or 
improperly  laid  off  or  displaced.  Such 
enforcement  includes  the  work  contract 
provisions  as  defined  in  §  501.3(a). 

§  501 .1 6  Sanctions  and  remedies — 
general. 

Whenever  the  WHD  Administrator 
believes  that  8  U.S.C.  1188,  20  CFR  part 
655,  subpart  B,  or  the  regulations  in  this 
part  have  fieen  violated,  such  action 
shall  be  taken  and  such  proceedings 
instituted  as  deemed  appropriate, 
including  (but  not  limited  to)  tbe 
following: 

(a)(1)  Institute  appropriate 
administrative  proceedings,  including: 
the  recovery  of  unpaid  wages  (including 
recovery  of  recruitment  fees  paid  in  the 
absence  of  required  contract  clauses  (see 
20  CFR  655,135(k));  the  enforcement  of' 


provisions  of  the  work  contract,  8  U.S.C. 
1188,  20  CFR  part  655,  subpart  B,  or  the 
regulations  in  this  part;  the  assessment 
of  a  civil  money  penalty;  make  whole 
relief  for  any  person  who  has  been 
discriminated  against;  reinstatement 
and  make  whole  relief  for  any  U.S. 
worker  who  has  been  improperly 
rejected  for  employment,  laid  off  or 
displaced;  or  debarment  for  up  to  3 
years. 

(2)  'i'he  remedies  referenced  in 
paragraph  (a)(1)  of  this  section  will  be 
sought  either  directly  fi-om  the 
employer,  or  from  its  successor  in 
interest,  as  appropriate.  In  the  case  of  an 
H-2ALC,  the  remedies  will  be  sought 
from  the  H-2ALC  directly  and/or 
monetary  relief  (other  than  civil  money 
penalties)  from  the  insurer  who  issued 
the  surety  bond  to  the  H-2ALC,  as 
required  by  20  CFR  part  655,  subpart  B 
and  §  501.9  of  this  part. 

(b)  Petition  any  appropriate  District 
Court  of  the  U.S.  for  temporary  or 
permanent  injunctive  relief,  including 
to  prohibit  the  withholding  of  unpaid  _ 
wages  and/or  for  reinstatement,  or  to 
restrain  violation  of  8  U.S.C.  1188,  20 
CFR  part  655,  subpart  B,  or  the 
regulations  in  this  part,  by  any  person. 

(c)  Petition  any  appropriate  District 
Court  of  the  U.S.  for  an  order  directing 
specific  performance  of  covered 
contractual  obligations. 

§  501 .17  Concurrent  actions. 

OFLC  has  primary  responsibility  to 
make  all  determinations  regarding  the 
issuance,  denial,  or  revocation  of  a  labor 
certification  as  described  in  §  501.1(b)  of 
this  part  and  in  20  CFR  part  655, 
subpart  B.  The  WHD  has  primary 
responsibility  to  make  all 
determinations  regarding  the 
enforcement  functions  as  described  in 
§  501.1(c)  of  this  part.  The  taking  of  any 
one  of  the  actions  referred  to  above  shall 
not  be  a  bar  to  the  concurrent  taking  of 
any  other  action  authorized  by  8  U.S.C. 
1188, '20  CFR  part  655,  subpart  B,  or  tbe 
regulations  in  this  part.  OFLC  and  the 
WHD  have  concurrent  jurisdiction  to 
impose  a  debarment  remedy  under  20 
CFR  655.182  or  under  §  501.20  of  the 
regulations  in  this  part. 

§  501 .1 8  Representation  of  the  Secretary. 

The  Solicitor  of  Labor,  through 
authorized  representatives,  shall 
represent  the  WHD  Administrator  and 
the  Secretary  in  all  administrative 
hearings  under  8  U.S.C.  1188  and  the 
regulations  in  this  part. 

§  501 .1 9  Civil  money  penalty  assessment. 

(a)  A  civil  money  penalty  may  be 
assessed  by  the  WHD  Administrator  for 
each  violation  of  the  work  contract,  or 
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the  obligations  imposed  by  8  U.S.C, 

1188,  20  CFR  part  655,  subpart  B,  or  the 
regulations  in  this  part.  Each  failure  to 
p>ay  an  individual  worker  properly  or  to 
honor  the  terms  or  conditions  of  a 
worker’s  employment  required  by  8 
U.S.C.  1188,  20  CFR  part  655,  subpart  B, 
or  the  regulations  in  this  part  constitutes 
a  separate  violation. 

(b)  In  determining  the  amount  of 
penalty  to  be  assessed  for  each 
violation,  the  WHO  Administrator  shall 
consider  the  type  of  violation 
committed  and  other  relevant  factors. 
The  factors  that  may  be  considered 
include,  but  are  not  limited  to,  the 
following: 

(1)  Previous  history  of  violation(s)  of 
8  U.S.C.  1188,  20  CFR  part  655,  subpart 
B,  or  the  regulations  in  this  part; 

(2)  The  number  of  H-2A  workers, 
workers  in  corresponding  employment, 
or  U.S.  workers  who  were  and/or  are 
affected  by  the  violation(s); 

(3)  The  gravity  of  the  violation(s); 

(4)  Efforts  made  in  good  faith  to 
comply  with  8  U.S.C.  1188,  20  CFR  part 
655,  subpart  B,  and  the  regulations  in 
this  part; 

(5)  Explanation  from  the  person 
charged  with  the  violation(s); 

(6)  Commitment  to  future  compliance, 
taking  into  account  the  public  health, 
interest  or  safety,  and  whether  the 
person  has  previously  violated  8  U.S.C. 
1188; 

(7)  The  extent  to  which  the  violator 
achieved  a  financial  gain  due  to  the 
violation,  or  the  potential  financial  loss 
or  potential  injury  to  the  workers. 

(c)  A  civil  money  penalty  for  each 
violation  of  the  work  contract  or  a 
requirement  of  8  U.S.C.  1188,  20  CFR 
part  655,  subpart  B,  or  the  regulations  in 
this  part  will  not  exceed  $1,500  per 
violation,  with  the  following  exceptions: 

(1)  A  civil  money- penalty  for  each 
willful  violation  of  the  work  contract,  or 
of  8  U.S.C.  1188,  20  CFR  part  655, 
subpart  B,  or  the  regulations  in  this  part, 
or  for  each  act  of  discrimination 
prohibited  by  §  501.4  shall  not  exceed 
$5,000; 

(2)  A  civil  money  penalty  for  a 
violation  of  a  housing  or  transportation 
safety  and  health  provision  of  the  work 
contract,  or  any  obligation  under  8 
U.S.C.  1188,  20  CFR  part  655,  subpart  B, 
or  the  regulations  in  this  part,  that 
proximately  causes  the  death  or  serious 
injury  of  any  worker  shall  not  exceed 
$50,000  per  worker; 

(3)  For  purposes  of  this  section,  the 
term  serious  injury  includes,  but  is  not 
limited  to: 

(i)  Permanent  loss  or  substantial 
impairment  of  one  of  the  senses  (sight, 
hearing,  taste,  smell,  tactile  sensation): 


(ii)  Permanent  loss  or  substantial 
impairment  of  the  function  of  a  bodily 
member,  organ  or  mental  faculty, 
including  the  loss  of  all  or  part  of  an 
arm,  leg,  foot,  hand  or  other  body  part; 
or 

(iii)  Permanent  paralysis  or 
substantial  impairment  that  causes  loss 
of  movement  or  mobility  of  an  arm,  leg, 
foot,  hand  or  other  body  part. 

(4)  A  civil  money  penalty  for  a  repeat 
or  willful  violation  of  a  housing  or 
transportation  safety  and  health 
provision  of  the  work  contract,  or  any 
obligation  under  8  U.S.C.  1188,  20  CFR 
part  655,  subpart  B,  or  the  regulations  in 
this  part,  that  proximately  causes  the 
death  or  serious  injury  of  any  worker, 
shall  not  exceed  $100,000  per  worker. 

(d)  A  civil  money  penalty  for  failure 
to  cooperate  with  a  WHO  investigation 
shall  not  exceed  $5,000  per 
investigation. 

(e)  A  civil  money  penalty  for  laying 
off  or  displacing  any  U.S.  worker 
employed  in  work  or  activities  that  are 
encompassed  by  the  approved 
Application  for  Temporary  Employment 
Certification  for  H-2A  workers  in  the 
area  of  intended  employment  either 
within  60  days  preceding  the  date  of 
need  or  during  the  validity  period  of  the 
job  order,  including  any  approved 
extension  thereof,  other  than  for  a 
lawful,  job-related  reason,  shall  not 
exceed  $15,000  per  violation  per 
worker. 

(f)  A  civil  money  penalty  for 
improperly  rejecting  a  U.S.  worker  who  . 
is  an  applicant  for  employment,  in 
violation  of  8  U.S.C.  1188,  20  CFR  part 
655,  subpart  B,  or  the  regulations  in  this 
part,  shall  not  exceed  $15,000  per 
violation  per  worker. 

§  501 .20  Debarment  and  revocation. 

(a)  Debarment  of  an  employer.  The 
WHO  Administrator  may  debar  an 
employer  or  any  successor  in  interest  to 
that  employer  from  receiving  future 
labor  certifications  under  20  CFR  part 
655,  subpart  B,  subject  to  the  time  limits 
set  forth  in  paragraph  (c)  of  this  section, 
if:  the  WHO  Administrator  finds  that  the 
employer  substantially  violated  a 
material  term  or  condition  of  its 
temporary  labor  certification,  with 
respect  to  H-2A  workers,  workers  in 
corresponding  employment,  or  U.S. 
workers  improperly  rejected  for 
employment,  or  improperly  laid  off  or 
displaced,.by  issuing  a  Notice  of 
Debarment. 

(b)  Debarment  of  an  agent  or  an 
attorney.  The  WHD  Administrator  may 
debar  an  agent  or  attorney  from 
participating  in  any  action  under  8 
U.S.C.  1188,  20  CFR  part  655,  subpart  B 
or  29  CFR  part  501,  if  the  WHD 


Administrator  finds  that  the  agent  or 
attorney  participated  in  an  employer’s 
substantial  violation,  by  issuing  a  Notice 
of  Debarment.  The  OFLC  Administrator 
may  not  issue  future  labor  certifications 
to  any  employer  represented  by  a 
debarred  agent  or  attorney,  subject  to 
the  time  limits  set  forth  in  paragraph  (c) 
of  this  section. 

(c)  Statute  of  Limitations  and  Period 
of  Debarment. 

(1)  The  WHD  Administrator  must 
issue  any  Notice  of  Debarment  no  later  , 
than  2  years  after  the  occurrence  of  the 
violation. 

(2)  No  employer,  attorney,  or  agent 
may  be  debarred  under  this  subpart  for 
more  than  3  years  from  the  date  of  the 
final  agency  decision. 

(d)  Definition  of  violation.  For  the 
purposes  of  this  section,  a  violation 
iricludes: 

(1)  One  or  more  acts  of  commission  or 
omission  on  the  part  of  the  employer  or 
the  employer’s  agent  which  involve: 

(i)  Failure  to  pay  or  provide  the 
required  wages,  benefits  or  working 
conditions  to  the  employer’s  H-2A 
workers  and/or  workers  in 
corresponding  employment;. 

(ii)  Failure,  except  for  lawful,  job- 
related  reasons,  to  offer  employment  to 
qualified  U.S.  workers  who  applied  for 
the  job  opportunity  for  which 
certification  was  sought; 

(iii)  Failure  to  comply  with  the 
employer’s  obligations  to  recruit  U.S. 
workers: 

(iv)  Improper  layoff  or  displacement 
of  U.S.  workers  or  workers  in 
corresponding  employment; 

(v)  Failure  to  comply  with  one  or 
more  sanctions  or  remedies  imposed  by 
the  WHD  Administrator  for  violation(s) 
of  contractual  or  other  H-2A 
obligations,  or  with  one  or  more 
decisions  or  orders  of  the  Secretary  or 

a  court  under  8  U.S.C;  1188,  20  CFR  part 
655,  subpart  B,  or  the  regulations  in  this 
part; 

(vi)  Impeding  an  investigation  of  an 
employer  under  8  U.S.C.  1188,  20  CFR 
part  655,  Subpart  B,  or  the  regulations 
in  this  part; 

(vii)  Employing  an  H-2A  worker 
outside  the  area  of  intended 
employment,  or  in  an  activity/activities 
not  listed  in  the  job  order  or  outside  the 
validity  period  of  employment  of  the  job 
order,  including  any  approved 
extension  thereof; 

(viii)  A  violation  of  the  requirements 
of  20  CFR  655.135(j)  or  (k); 

(ix)  A  violation  of  any  of  the 
provisions  listed  in  §  501.4(a)  of  this 
subpart;  or 

(x)  A  single  heinous  act  showing  such 
flagrant  disregard  for  the  law  that  future 
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compliance  with  program  requirements 
cannot  reasonably  be  expected. 

(2)  In  determining  whether  a  violation 
is  so  substantial  as  to  merit  debarment, 
the  factors  set  forth  in  §  501.19(b)  shall 
be  considered. 

(e)  Procedural  Requirements.  The 
Notice  of  Debarment  must  be  in  writing, 
must  state  the  reason  for  the  debarment 
finding,  including  a  detailed 
explanation  of  the  grounds  for  and  the 
duration  of  the  debarment,  must 
identify  appeal  opportunities  under 

§  501.33  and  a  timeframe  under  which 
such  rights  must  be  exercised  and  must 
comply  with  §  501.32.  The  debarment 
will  take  effect  30  days  from  the  date  the 
Notice  of  Debarment  is  issued,  unless  a 
request  for  review  is  properly  filed 
within  30  days  from  the  issuance  of  the 
Notice  of  Debarment.  The  timely  filing 
of  an  administrative  appeal  stays  the 
debarment  pending  the  outcome  of  the 
appeal  as  provided  in  §  501.33(d). 

(f)  Debarment  involving  members  of 
associations.  If,  after  investigation,  the 
WHD  Administrator  determines  that  an 
individual  employer-member  of  a  joint 
employer  association  has  committed  a 
substantial  violation,  the  debarment 
determination  will  apply  only  to  that 
member  unless  the  WHD  Administrator 
determines  that  the  association  or 
another  association  member 
participated  in  the  violation,  in  which 
case  the  debarment  will  be  invoked 
against  the  association  or  other 
complicit  association  member(s)  as  well. 

(g)  Debarment  involving  associations 
acting  as  sole  employers.  If,  after 
investigation,  the  WHD  Administrator 
determines  that  an  association  acting  as 
a  sole  employer  has  committed  a 
substantial  violation,  the  debarment 
determination  will  apply  only  to  the 
association  and  any  successor  in  interest 
to  the  debarred  association. 

(h)  Debarment  involving  associations 
acting  as  joint  employers.  If,  after 
investigation,  the  WHD  Administrator 
determines  that  an  association  acting  as 
a  joint  employer  with  its  members  has 
committed  a  substantial  violation,  the 
debarment  determination  will  apply 
only  to  the  association,  and  will  not  be 
applied  to  any  individual  employer- 
member  of  the  association.  However,  if 
the  WHD  Administrator  determines  that 
the  member  participated  in,  had 
knowledge  of,  or  had  reason  to  know  of 
the  violation,  the  debarment  may  be 
invoked  against  the  complicit 
association  member  as  well.  An 
association  debarred  from  the  H-2A 
temporary  labor  certification  program 
will  not  be  permitted  to  continue  to  file 
as  a  joint  employer  with  its  members 
during  the  period  of  the  dobarment. 


(i)  Revocation.  The  WHD  may  ' 
recommend  to  the  OFLC  Administrator 
the  revocation  of  a  temporary 
agricultural  labor  certification  if  the 
WHD  finds  that  the  employer: 

(1)  Substantially  violated  a  material 
term  or  condition  of  the  approved 
temporary  labor  certification. 

(2)  Failed  to  cooperate  with  a  DOL 
investigation  or  with  a  DOL  official 
performing  an  investigation,  inspection, 
or  law  enforcement  function  under  8 
U.S.C.  1188,  20  CFR  part  655,  subpart  B, 
or  this  part;  or 

(3)  Failed  to  comply  with  one  or  more 
sanctions  or  remedies  imposed  by  the 
WHD,  or  with  one  or  more  decisions  or 
orders  of  the  Secretary  or  a  court  order 
secured  by  the  Secretary  under  8  U.S.C. 
1188,  20  CFR  part  655,  subpart  B,  or  this 
part. 

§  501 .21  Failure  to  cooperate  with 
investigations. 

(a)  No  person  shall  refuse  to  cooperate 
with  any  employee  of  the  Secretary  who 
is  exercising  or  attempting  to  exercise 
this  investigative  or  enforcement 
authority. 

(b)  Where  an  employer  (or  employer’s 
agent  or  attorney)  does  not  cooperate 
with  an  investigation  concerning  the 
employment  of  an  H-2A  worker,  a 
worker  in  corresponding  employment, 
or  a  U.S.  worker  who  has  been 
improperly  rejected  for  employment  or 
improperly  laid  off  or  displaced,  WHD 
may  make  such  information  available  to 
DFLC  and  may  recommend  that  OFLC 
revoke  the  existing  certification  that  is 
the  basis  for  the  employment  of  the  H- 
2A  workers  giving  rise  to  the 
investigation.  In  addition,  WHD  may 
take  such  action  as  appropriate, 
including  initiating  proceedings  for  the 
debarment  of  the  employer  from  future 
certification  for  up  to  3  years,  seeking  an 
injunction,  and/or  assessing  civil  money 
penalties  against  any  person  who  has 
failed  to  cooperate  with  a  WHD 
investigation.  The  taking  of  any  one 
action  shall  not  bar  the  taking  of  any 
additional  action. 

§501.22  Civil  money  penalties — payment 
and  collection. 

Where  a  civil  money  penalty  is 
assessed  in  a  final  order  by  the  WHD 
Administrator,  by  an  ALJ,  or  by  the 
Administrative  Review  Board  (ARB),  the 
amount  of  the  penalty  must  be  received 
by  the  WHD  Administrator  within  30 
days  of  the  date  of  the  final  order.  The 
person  assessed  such  penalty  shall  remit 
the  amount  ordered  to  the  WHD 
Administrator  by  certified  check  or  by 
money  order,  made  payable  to  the  Wage 
and  Hour  Division,  United  States  i 
Department  of  Labor.  The  remittance 


shall  be  delivered  or  mailed  to  the  WHD 
Regional  Office  for  the  area  in  which  the 
violations  occurred. 

Subpart  C — Administrative 
Proceedings 

§  501 .30  Applicability  of  procedures  and 
rules. 

The  procedures  and  rules  contained 
herein  prescribe  the  administrative 
process  that  will  be  applied  with  respect 
to  a  determination  to  assess  civil  money 
penalties,  to  debar,  or  to  increase  the 
amornit  of  a  surety  bond  and  which  may 
be  applied  to  the  enforcement  of 
provisions  of  the  work  contract,  or 
obligations  under  8  U.S.C;  1188,  20  CFR 
part  655,  subpart  B,  or  the  regulations  in 
this  part,  or  to  the  collection  of 
monetary  relief  due  as  a  result  of  any 
violation.  Except  with  respect  to  the 
imposition  of  civil  money  penalties, 
debarment,  or  an  increase  in  the  amount 
of  a  surety  bond,  the  Secretary  may,  in 
the  Secretary’s  discretion,  seek 
enforcement  action  in  Federal  court 
without  resort  to  any  administrative 
proceedings. 

Procedures  Relating  To  Hearing 

§  501 .31  Written  notice  of  determination 
required. 

Whenever  the  WHD  Administrator 
decides  to  assess  a  civil  money  penalty, 
to  debar,  to  increase  a  surety  bond,  or 
to  proceed  administratively  to  enforce 
contractual  obligations,  or  obligations 
under  8  U.S.C.  1188,  20  CFR  part  655, 
subpart  B,  or  the  regulations  in  this  part, 
including  for  the  recovery  of  the 
monetary  relief,  the  person  against 
whom  such  action  is  taken  shall  be 
notified  in  writing  of  such 
determination. 

§  501 .32  Contents  of  notice. 

The  notice  required  by  §  501.31  shall: 

(a)  Set  forth  the  determination  of  the 
WHD  Administrator  including  the 
amount  of  any  monetary  relief  due  or 
actions  necessary  to  fulfill  a  contractual 
obligation  or  obligations  under  8  U.S.C. 
1188,  20  CFR  part  655,  subpart  B,  or  the 
regulations  in  this  part,  the  amount  of 
any  civil  money  penalty  assessment, 
whether  debarment  is  sought  and  the 
term,  and  any  change  in  the  amount  of 
the  surety  bond,  and  the  reason  or 
reasons  therefor. 

(b)  Set  forth  the  right  to  request  a 
hearing  on  such  determination. 

(c)  Inform  any  affected  person  or 
persons  that  in  the  absence  of  a  timely 
request  for  a  hearing,  the  determination 
of  the  WHD  Administrator  shall  become 
final  and  unappealable. 
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(d)  Set  forth  the  time  and  method  for 
requesting  a  hearing,  and  the  procedures 
relating  thereto,  as  set  forth  in  §  501.33. 

§  501 .33  Request  for  hearing. 

(a)  Any  person  desiring  review  of  a 
determination  referred  to  in  §  501.32, 
including  judicial  review,  shall  make  a 
written  request  for  an  administrative 
hearing  to  the  official  who  issued  the 
determination  at  the  WHD  address 
appearing  on  the  determination  notice, 
no  later  than  30  days  after  the  date  of 
issuance  of  the  notice  referred  to  in 
§501.32. 

(b)  No  particular  form  is  prescribed 
for  any  request  for  hearing  permitted  by 
this  part.  However,  any  such  request 
shall: 

(1)  Be  typewritten  or  legibly  written; 

(2)  Specify  the  issue  or  issues  stated 
in  the  notice  of  determination  giving 
rise  to  such  request; 

(3)  State  the  specific  reason  or  reasons 
why  the  person  requesting  the  hearing 
believes  such  determination  is  in  error; 

(4)  Be  signed  by  the  person  making 
the  request  or  by  an  authorized 
representative  of  such  person;  and 

(5)  Include  the  address  at  which  such 
person  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto. 

*  (c)  The  request  for  su(m  hearing  must 
be  received  by  the  official  who  issued 
the  determination,  at  the  WHD  address 
appearing  on  the  determination  notice, 
within  the  time  set  forth  in  paragraph 
(a)  of  this  section.  Requests  may  be 
made  by  certified  mail  or  by  means 
normally  assuring  overnight  delivery. 

(d)  The  determination  shall  take  effect 
on  the  start  date  identified  in  the 
written  notice  of  determination,  unless 
an  administrative  appeal  is  properly 
filed.  The  timely  filing  of  an 
administrative  appeal  stays  the 
determination  pending  the  outcome  of 
the  appeal  proceedings,  provided  that 
any  surety  bond  remains  in  effect  until 
the  conclusion  of  any  such  proceedings. 

Rules  of  Practice 

§501.34  General. 

(a)  Except  as  specifically  provided  in 
the  regulations  in  this  part,  the  Rules  of 
Practice  and  Procedure  for 
Administrative  Hearings  Before  the 
Office  of  Administrative  Law  Judges 
established  by  the  Secretary  at  29  CFR 
part  18  shall  apply  to  administrative 
proceedings  described  in  this  part. 

(b)  As  provided  in  the  Administrative 
Procedure  Act,  5  U.S.C.  556,  any  oral  or 
documentary  evidence  may  be  received 
in  proceedings  under  this  part.  The 
Federal  Rules  of  Evidence  and  subpart 
B  of  the  Rules  of  Practice  and  Procedure 
for  Administrative  Hearings  Before  the 


Office  of  Administrative  Law  Judges  (29 
CFR  part  18,  subpart  B)  will  not  apply, 
but  principles  designed  to  ensure 
production  of  relevant  and  probative 
evidence  shall  guide  the  admission  of 
evidence.  The  ALJ  may  exclude 
evidence  which  is  immaterial, 
irrelevant,  or  unduly  repetitive. 

§  501 .35  Commencement  of  proceeding. 

Each  administrative  proceeding 
permitted  under  8  U.S.C.  1188  and  the 
regulations  in  this  part  shall  be 
commenced  upon  receipt  of  a  timely 
request  for  hearing  filed  in  accordance 
with  §501.33. 

§  501 .36  Caption  of  proceeding. 

(a)  Each  administrative  proceeding 
instituted  under  8  U.S.C.  1188  and  the 
regulations  in  this  part  shall  be 
captioned  in  the  name  of  the  person 
requesting  such  hearing,  and  shall  be 
styled  as  follows: 

In  the  Matter  of  , 

Respondent. 

(b)  For  the  purposes  of  such 
administrative  proceedings  the  WHD 
Administrator  shall  be  identified  as 
plaintiff  and  the  person  requesting  such 
hearing  shall  be  named  as  respondent. 

Referral  for  Hearing 

§  501 .37  Referral  to  Administrative  Law 
Judge. 

(a)  Upon  receipt  of  a  timely  request 
for  a  hearing  filed  pursuant  to  and  in 
atcordance  with  §  501.33,  the  WHD 
Administrator,  by  the  Associate 
Solicitor  for  the  Division  of  Fair  Labor 
Standards  or  by  the  Regional  Solicitor 
for  the  Region  in  which  the  action  arose, 
will,  by  Order  of  Reference,  promptly 
refer  a  copy  of  the  notice  of 
administrative  determination 
complained  of,  and  the  original  or  a 
duplicate  copy  of  the  request  for  hearing 
signed  by  the  person  requesting  such 
hearing  or  by  the  authorized 
representative  of  such  person,  to  the 
chief  ALJ,  for  a  determination  in  an 
administrative  proceeding  as  provided 
herein.  The  notice  of  administrative 
determination  and  request  for  hearing 
shall  be  filed  of  record  in  the  Office  of 
the  Chief  Administrative  Law  Judge  and 
shall,  respectively,  be  given  the  effect  of 
a  complaint  and  answer  thereto  for 
purposes  of  the  administrative 
proceeding,  subject  to  any  amendment 
that  may  be  permitted  under  the 
regulations  in  this  part  or  29  CFR  part 
18. 

(bj  A  copy  of  the  Order  of  Reference, 
together  with  a  copy  of  the  regulations 
in  this  part,  shall  be  served  by  counsel 
for  the  WHD  Administrator  upon  the 
person  requesting  the  hearing,  in  the 
manner  provided  in  29  CFR  18.3. 


§501.38  Notice  of  docketing. 

Upon  receipt  of  an  Order  of 
Reference,  the  Chief  ALJ  shall  appoint 
an  ALJ  to  hear  the  case.  The  ALJ  shall 
promptly  notify  all  interested  parties  of 
the  docketing  of  the  matter  and  shall  set 
the  time  and  place  of  the  hearing.  The 
date  of  the  hearing  shall  be  not  more 
than  60  days  from  the  date  on  which  the 
Order  of  Reference  was  filed. 

§  501 .39  Service  upon  attorneys  for  the 
Department  of  Labor — number  of  copies. 

Two  copies  of  all  pleadings  and  other 
documents  required  for  any 
administrative  proceeding  provided 
herein  shall  be  served  on  the  attorneys 
for  the  DOL.  One  copy  shall  be  served 
on  the  Associate  Solicitor,  Division  of 
Fair  Labor  Standards,  Office  of  the 
Solicitor,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  and  one  copy  on  the  Attorney 
representing  the  Department  in  the 
proceeding. 

Procedures  Before  Administrative  Law 
Judge 

§  501 .40  Consent  findings  and  order. 

(a)  Genera].  At  any  time  after  the 
commencement  of  a  proceeding  under 
this  part,  but  prior  to  the  reception  of 
evidence  in  any  such  proceeding,  a 
party  may  move  to  defer  the  receipt  of 
any  evidence  for  a  reasonable  time  to 
permit  negotiation  of  an  agreement 
containing  consent  findings  and  an 
order  disposing  of  the  whole  or  any  part 
of  the  proceeding.  The  allowance  of 
such  deferment  and  the  duration  thereof 
shall  be  at  the  discretion  of  the  ALJ, 
after  consideration  of  the  nature  of  the 
proceeding,  the  requirements  of  the 
public  interest,  the  representations  of 
the  parties,  and  the  probability  of  an 
agreement  being  reached  which  will 
result  in  a  just  disposition  of  the  issues 
involved. 

(b)  Content.  Any  agreement 
containing  consent  findings  and  an 
order  disposing  of  a  proceeding  or  any 
part  thereof  shall  also  provide: 

(Ij  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing: 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  notice  of  administrative 
determination  (or  amended  notice,  if 
one  is  filed),  and  the  agreement; 

(3) -A  waiver  of  any  further  procedural 
steps  before  the  ALJ;  and 

(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  findings 
and  order  entered  into  in  accordance 
with  the  agreement. 

(cj  Submission.  On  or  before  the 
expiration  of  the  time  granted  for 
negotiations,  the  parties  or  their 
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authorized  representatives  or  their 
counsel  may: 

(1)  Submit  the  proposed  agreement  for 
consideration  by  the  ALJ;  or 

(2)  Inform  the  ALJ  that  agreement 
cannot  be  reached. 

(d)  Disposition.  In  the  event  an 
agreement  containing  consent  fmdings 
and  an  order  is  submitted  within  the 
time  allowed  therefor,  the  ALJ,  within 
30  days  thereafter,  shall,  if  satisfied  with 
its  form  and  substance,  accept  such 
agreement  by  issuing  a  decision  based 
upon  the  agreed  findings. 

Post-Hearing  Procedures 

§  501 .41  Decision  and  order  of 
Administrative  Law  Judge. 

(a)  The  ALJ  shall  prepare,  within  60 
days  after  completion  of  the  hearing  and 
closing  of  the  record,  a  decision  on  the 
issues  referred  by  the  WHD 
Administrator. 

(b)  The  decision  of  the  ALJ  shall 
include  a  statement  of  the  findings  and 
conclusions,  with  reasons  and  basis 
therefor,  upon  each  material  issue 
presented  on  the  record.  The  decision 
shall  also  include  an  appropriate  order 
which  may  affirm,  deny,  reverse,  or 
modify,  in  whole  or  in  part,  the 
determination  of  the  WHD 
Administrator.  The  reason  or  reasons  for 
such  order  shall  be  stated  in  the 
decision. 

(c)  The  decision  shall  be  served  on  all 
parties  and  the  ARB. 

(d)  The  decision  concerning  civil 
money  penalties,  debarment,  monetary 
relief,  and/or  enforcement  of  other 
contractual  obligations  under  8  U.S.C. 
1188,  20  CFR  part  655,  subpart  B,  and/ 
or  this  part,  when  served  by  the  ALJ 
shall  constitute  the  final  agency  order 
unless  the  ARB,  as  provided  for  in 


§  501.42,  determines  to  review  the 
decision. 

Review  of  Administrative  Law  Judge’s 
Decision 

§  501 .42  Procedures  for  initiating  and 
undertaking  review. 

(a)  A  respondent,  the  WHD,  or  any 
other  party  wishing  review,  including 
judicial  review,  of  the  decision  of  an 
ALJ  shall,  within  30  days  of  the  decision 
of  the  ALJ,  petition  the  ARB  to  review 
the  decision.  Copies  of  the  petition  shall 
be  served  on  all  parties  and  on  the  ALJ. 

If  the  ARB  does  not  issue  a  notice 
accepting  a  petition  for  review  of  the 
decision  within  30  days  after  receipt  of 
a  timely  filing  of  the  petition,  or  within 
30  days  of  the  date  of  the  decision  if  no 
petition  has  been  received,  the  decision 
of  the  ALJ  shall  be  deemed  the  final 
agency  action. 

(b)  Whenever  the  ARB,  either  on  the 
ARB’s  own  motion  or  by  acceptance  of 
a  party’s  petition,  determines  to  review 
the  decision  of  an  ALJ,  a  notice  of  the 
same  shall  be  served  upon  the  ALJ  and 
upon  all  parties  to  the  proceeding. 

§  501 .43  Responsibility  of  the  Office  of 
Administrative  Law  Judges  (OALJ). 

Upon  receipt  of  the  ARB’s  Notice 
pursuant  to  §  501.42,  the  OALJ  shall 
promptly  forward  a  copy  of  the 
complete  hearing  record  to  the  ARB. 

§501.44  Additional  information,  if 
required. 

Where  the  ARB  has  determined  to 
review  such  decision  and  order,  the 
ARB  shall  notify  the  parties  of: 

(a)  The  issue  or  issues  raised; 

(b)  The  form  in  which  submissions 
shall  be  made  (i.e.,  briefs,  oral  argument, 
etc.);  and 

(c)  The  time  within  which  such 
presentation  shall  be  submitted. 


§  501 .45  Final  decision  of  the 
Administrative  Review  Board. 

The  ARB’s  final  decision  shall  be 
issued  within  90  days  from  the  notice 
granting  the  petition  and  served  upon 
all  parties  and  the  ALJ. 

Record 

§  501 .46  Retention  of  official  record. 

The  official  record  of  every  completed 
administrative  hearing  provided  by  the 
regulations  in  this  part  shall  be 
maintained  and  filed  under  the  custody 
and  control  of  the  Chief  ALJ,  or,  where 
the  case  has  been  the  subject  of 
administrative  review,  the  ARB. 

§  501 .47  Certification.* 

Upon  receipt  of  a  complaint  seeking 
review  of  a  decision  issued  pursuant  to 
this  part  filed  in  a  U.S.  District  Court, 
after  the  administrative  remedies  have 
been  exhausted,  the  Chief  ALJ  or,  where 
the  case  has  been  the  subject  of 
administrative  review,  the  ARB  shall 
promptly  index,  certify  and  file  with  the 
appropriate  U.S.  District  Court,  a  full, 
true,  and  correct  copy  of  the  entire 
record,  including  the  transcript  of 
proceedings. 

Signed  in  Washington  this  3rd  day  of 
February,  2010. 

Jane  Oates, 

Assistant  Secretary,  Employment  and 
Training  Administration. 

Nancy  Leppink, 

Deputy  Administrator,  Wage  and  Hour 
Division. 

Editorial  Note:  The  following  attachment 
will  not  appear  in  the  Code  of  Federal 
Regulations. 

BILUNQ  CODE  4S1(M:N-P 


Federal  Register/ Vol.  75,  No.  29 /Friday,  February  12,  2010 /Rules  and  Regulations  6987 


OMB  Approval:  1205-0466 
Expiration  Date:  1 1/30/201 1 

Application  for  Temporary  Employment  Certification 
ETA  Form  9142 

U.S.  Department  of  Labor 


Please  read  and  review  the  filing  Instructions  carefully  before  complying  the  ETA  Form  9142.  A  copy  of  the  Instructions 
can  be  found  at  htto://www.forelanlaborcert.doleta.aov/.  In  accordance  with  Federal  Regulations,  Incomplete  or  obviously 
Inaccurate  appHcatlona  will  not  be  certified  by  the  Department  of  Labor.  If  submitting  this  form  non-electronically,  ALL 
required  flelds/items  containing  an  asterisk  (*)  must  be  completed  ae  well  as  any  flelds/items  where  a  response  Is 
conditional  as  Indicated  by  the  section  (§)  symbol. 


A.  Employment-Based  Nonimmigrant  Visa  Information 


1 .  Indicate  the  type  of  visa  classification  supported  by  this  application  (Wiite  classification  symbol):  * 


B.  Temporary  Need  Information 

I  1.  Job  Title* 


2.  SOC  (ONET/OES)  code  * 

3.  SOC  (ONET/OES)  occupation  title  * 

4.  Is  this  a  full-time  position?  * 

a  Yes  □  No 

Period  of  Intended  Employment 

7.  Worker  positions  needed/basis  for  the  visa  classification  supported  by  this  application 


Total  Worker  Positions  Being  Requested  for  Certification  * 


Basis  for  the  visa  classification  supported  by  this  application 

{indicate  the  total  workers  in  each  applicable  category  based  on  the  total  workers  identified  above) 


a.  New  employment  * 


b.  Continuation  of  previously  approved  employment  * 
without  change  with  the  same  employer 

c.  Change  in  previously  approved  employment  * 

8.  Nature  of  Temporary  Need:  (Choose  only  one  of  the  standards)  * 

□  Seasonal  □  Peakload  □  One-Time  Occurrence  □  Intermittent  or  Other  Temporary  Need 

9.  Statement  of  Temporary  Need  • 


d.  New  concurrent  employment  * 

e.  Change  In  employer  * 

f.  Amended  petition  * 


ETA  Form  9142 


FOR  DEPARTMENT  OF  LABOR  USE  ONLY 


Page  421  of  430 


Case  Number 


Case  Status: 


Validity  Period: 


to 
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C.  Employer  Information 

important  Note:  Enter  the  full  name  of  the  individual  employer,  partnership,  or  corporation  and  all  other  required  information  in 
this  section.  For  joint  employer  or  master  etpplications  filed  on  behalf  of  more  than  one  employer  under  the  H-2A  program, 
identify  the  main  or  primary  employer  in  the  section  below  and  then  submit  a  separate  attachment  that  identifies  each  employer, 
bv  name.  mailinQ  address,  and  total  worker  positions  needed,  under  the  application. 


1 .  Legal  business  name  * 

2.  Trade  name/Doing  Business  As  (DBA),  if  applicable 

3.  Address  1  * 

4.  Address  2 

5.  City*. 

6.  State  *  7.  Postal  code  * 

8.  Country* 

9.  Province 

10.  Telephone  number  * 

11.  Extension 

12.  Federal  Employer  Identification  Number  (FEIN  from  IRS)  * 

13.  NAICS  code  (must  be  at  least  4-digits)  * 

14.  Number  of  non-family  full-time  equivalent  employees 

-15.  Annual  gross  revenue  16.  Year  established 

^17..  Type  of  employer  apiplication  (choose  only  one  box  below)  * 

□  Individual  Employer  □  Association  -  Sole  Employer  (H-2A  only) 

□  H-2A  Labor  Contractor  or  □  Association  -  Joint  Employer  (H-2A  only) 

Job  Contractor  □  Association  -  Filing  as  Agent  (H-2A  only) 

D.  Employer  Point  of  Contact  Information 

Important  Note:  The  information  contained  in  this  Section  must  be  that  of  an  employee  of  the  employer  who  is  authorized  to  act 
on  behalf  of  the  employer  in  labor  certification  matters.  The  information  in  this  Section  must  different  from  the  agent  or 
attorney  information  listed  in  Section  E,  unless  the  attorney  is  an  empbyee  of  the  employer.  For  joint  employer  or  master 
applications  filed  on  behalf  of  more  than  one  employer  under  the  H-2A  program,  enter  only  the  contact  information  for  the  main  or 
primary  employer  (e.g.,  contact  for  an  association  filing  as  joint  employer)  under  the  application. 


1 .  Contacf  s  last  (family)  name  * 

2.  First  (given)  name  * 

3.  Middle  name(s)  * 

4.  Contacf  s  job  title  * 

5.  Address  1  * 

6.  Address  2 

7.  City* 

8.  State  * 

9.  Postal  code  * 

10.  Country* 

11.  Province 

12.  Telephone  number  * 

13.  Extension 

14.  E-Mail  address 

ETA  Form  9142  FOR  DEPARTMENT  OF  LABOR  USE  ONLY  Page  422  of  6 
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E.  Attorney  or  Agent  Information  (If  applicable) 


1 .  Is/are  the  employer(s)  represented  by  an  attorney  or  agent  in  the  filing  of  this  application 
(including  associations  acting  as  agent  under  the  H-2A  program)?  If  Tes’,  complete  Section  E.  * 

□  Yes  □  No 

2.  Attorney  or  Agent’s  last  (family)  name  § 

3.  First  (given)  name  § 

4.  Middle  name(s)  § 

5.  Address  1  § 

6.  Address  2 

7,  City§ 

8.  State  § 

9.  Postal  code  § 

10.  Country  § 

11.  Province 

12.  Telephone  number  § 

13.  Extension 

14.  E-Mail  address 

15.  Law  firm/Business  name  § 

16.  Law  firm/Business  FEIN  § 

17.  State  Bar  number  (only  if  attorney)  § 

1 8.  State  of  highest  court  where  attorney  is  in  good 
standing  (only  if  attorney)  § 

19.  Name  of  the  highest  court  where  attorney  is  in  good  standing  (only  if  attorney)  § 

F.  Job  Offer  Information 


a.  Job  Description 


1 .  Job  Title  * 

2.  Number  of  hours  of  work  per  week 

Basic  *:  Overtime: 

3.  Hourly  Work  Schedule  * 

A.M.  (h:mm):  :  P.M.  (h:mm):  : 

4.  Does  this  position  supervise  the  work  of  other  employees?  * 

□  Yes  □  No 

4a.  If  yes,  number  of  employees 
worker  will  supervise  (if  applicable) 

5.  Job  duties  -  A  description  of  the  duties  to  be  performed  MUST  begin  in  this  space.  If  necessary,  add 
attachment  to  continue  and  complete  description.  * 
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F.  Job  Offer  Information /conf/nued; 


b.  Minimum  Job  Requirements 


1 .  Education:  minimum  U.S.  diploma/degree  required  * 

□  None  □  High  School/GED  □  Associate's  □  Bachelor’s  □  Master's  □  Doctorate  (PhD)  □  Other  degree  (JD,  MD,  etc.) 

la.  If  ‘Other  degree”  in  question  1 ,  specify  the  diploma/ 
degree  required  § 

1b.  indicate  the  major(s)  and/or  field(s)  of  study  required  § 

(May  list  more  than  one  related  major  and  more  than  one  field) 

2.  Does  the  employer  require  a  second  U.S.  diploma/degree?  * 

'  □  Yes  □  No 

2a.  If  ‘Yes”  in  question  2,  indicate  the  second  U.S.  dipioma/degree  and  the  major(s)  and/or  field(s)  of  study  required  § 

3.  Is  training  for  the  job  opportunity  required?  *  ' 

□  Yes  □  No 

3a.  If  Yes”  in  question  3,  specify  the  number  of 
months  of  training  required  § 

3b.  Indicate  the  field(s)/name(s)  of  training  required  § 

(May  list  more  than  one  related  field  and  more  than  one  type) 

4.  Is  employment  experience  required?  ” 

□  Yes  a  No 

4a.  If  Yes”  in  question  4,  specify  the  number  of 
months  of  excellence  reouired  4 

4b.  Indicate  the  occupation  required  § 

5.  Special  Requirements  -  List  specific  skills,  licenses/certifications,  and  requirements  of  the  job  opportunity.  * 

c.  Place  of  Employment  Information 


1 .  Worksite  address  1  ” 

2.  Address  2 

- 

3.  City  * 

4.  County* 

5.  State/District/Territory* 

6.  Postal  code  * 

7.  Will  work  be  performed  in  multiple  worksites  within  an  area  of  intended 
employment  or  a  location(s)  other  than  the  address  listed  above?  * 

□  Yes  □  No 

7a.  If  Yes  in  question  7,  identify  the  geographic  place(s)  of  employment  with  as  much  specificity  as  possible.  If  necessary, 
submit  an  attachment  to  continue  and  comolete  a  listino  of  all  anticioated  worksites.  4 
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G.  Rate  of  Pay 


1 .  Basic  Rate  of  Pay  Offered  * 

From:  $ _ . _  To  (Optional):  $ 


la.  Overtime  Rate  of  Pay  (if applicable)  § 

From:  $ _ . _  To  (Optional):  $ _ • _ 


2.  Per:  (Choose  only  one)  * 

□  Hour  □  Week  □  Bi-Weekly  □  Month  □  Year  □  Piece  Rate 


2a.  If  Piece  Rate  is  indicated  in  question  2,  specify  the  wage  offer  requirements:  § 


3.  Additional  Wage  Information  (e.g.,  multiple  worksite  applications,  itinerant  work,  or  other  special  procedures). 
If  necessary,  add  attachment  to  continue  and  complete  description.  § 


H.  Recruitment  Information 


1 .  Name  of  State  Workforce  Agency  (SWA)  serving  the  area  of  intended  employment  * 


2.  SWA  job  order  identification  number 


2a.  Start  date  of  SWA  job  order  * 


3.  Is  there  a  Sunday  edition  of  a  newspaper  (of  general  circulation)  in  the  area  of 
intended  emolovment?  * 


Name  of  Newspaper/Publication  (in  area  of  intended  employment  for  H-2B  only)  ‘ 


2b.  End  date  of  SWA  job 
order  (in  H-2A  this  date  is 
50%  of  contract  period)  * 


Dates  of  Print  Advertisement  § 

From: 

To: 

From: 

To: 

6.  Additional  Recruitment  Activities  for  H-2B  program.  Use  the  space  below  to  identify  the  type(s)  or  source(s)  of 
recruitment,  geographic  location(s)  of  recruitment,  arid  the  date(s)  on  which  recruitment  was  conducted.  If 
necessary,  add  attachment  to  continue  and  complete  description.  * 
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I.  Declaration  of  Employer  and  Attomey/Agent 

In  accordance  with  Federal  regulations,  the  employer  must  attest  that  it  will  abide  by  certain  terms,  assurances  and 
obligations  as  a  condition  for  receiving  a  temporary  labor  certification  from  the  U.S.  Department  of  Labor. 
Applications  that  fail  to  attach  Appendix  A.2  or  Appendix  B.1  will  be  considered  incomplete  and  not  accepted  for 
processing  bv  the  ETA  application  processing  center. 


1 .  For  H-2A  Applications  ONLY,  please  confirm  that  you  have  read  and  agree  to  all  the 
applicable  terms,  assurances  and  obligations  contained  in  Appendix  A.2.  § 

□  Yes  □  No 
N/A 

2.  For  H-2B  Applications  ONLY,  please  confirm  that  you  have  read  and  agree  to  all  the 
applicable  terms,  assurances  and  obligations  contained  in  Appendix  B.1 .  § 

□  Yes  □  No 
N/A 

J.  Preparer 

Complete  this  section  if  the  preparer  of  this  application  is  a  person  other  than  the  one  identified  in  either  Section  D 
(employer  point  of  contact)  or  E  (attorney  or  agent)  of  this  application. 


K.  U.S.  Government  Agency  Use  (ONLY) 

Pursuant  to  the  provisions  of  Section  101  (aK15)(h)(ii)  of  the  Immigration  and  Nationality  Act,  as  amended,  I  hereby 
certify  that  there  are  not  sufficient  U.S.  workers  available  and  the  employment  of  the  above  will  not  adversely  affect 
the  wages  and  working^conditons  of  workers  in  the  U.S.  similarly  employed.  By  virtue  of  the  signature  below,  the  ' 
Department  of  Labor  hereby  acknowledges  the  following; 

This  certification  is  valid  from _ to _ . 


Department  of  Labor,  Office  of  Foreign  Labor  Certification 


Determination  Date  (date  signed) 


Case  number  Case  Status  . 


L.  0MB  Paperwork  Reduction  Act  (1205-0466) 

Persons  are  not  required  to  respond  to  this  collection  of  information  unless  it  displays  a  currently  valid  OMB  control  number. 
Resporxlent’s  reply  to  these  reporting  requirements  is  mandatory  to  obtain  the  benefits  of  temporary  employment  certification 
(Immigration  and  Nationality  Section  101  (a)(15)(H)(ii)).  Public  reporting  burden  for  this  collection  of  information  is 
estimated  to  average  1  hour  per  response  for  H-2A  and  2  hours  45  minutes  for  H-2B,  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Serxl  comments  regarding  this  burden  estimate  to  the  Office  of  Foreign  Labdi’  Certification  *  U.S. 
Department  of  Labor  *  Room  C4312  *  200  Constitution  Ave.,  NW  *  Washington,  DC  *  20210.  Do  NOT  send  the  completed 
application  to  this  address. 
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For  Use  in  Filing  Applications  Under  the  H-2A  Agricultural  Program  ONLY 
A.  Attorney  or  Agent  Declaration 

/  hereby  certify  that  I  am  an  employee  of,  or  hired  by,  the  employer  listed  In  Section  C  of  the  ETA  Form  9142,  and 
that  I  have  been  designated  by  that  employer  to  act  on  Its  behalf  In  connection  with  this  application.  If  I  am  an 
agent  and  not  an  employee  of  the  employer,  then  I  have  attached  a  Letter  of  Representation  from  the  employe!".  I 
also  certify  that  to  the  best  of  my  knowledge  the  Information  contained  herein  Is  true  and  correct.  I  understand 
that  to  knowingly  furnish  false  information  in  the  preparation  of  this  form  and  any  supplement  hereto  or  to  aid,  abet,  or 
counsel  another  to  do  so  is  a  felony  punishable  by  a  $250,000  fine  or  5  years  in  a  Federal  penitentiary  or  both  (18  U.S.C. 
1001). 


1 .  Attorney  or  Agent’s  last  (family)  name 

2.  First  (given)  name 

3.  Middle  initial 

4.  Firm/Business  name 

• 

5.  E-Mail  address 

6.  Signature 

7.  Date  signed 

B.  Employer  Declaration 

By  virtue  of  my  signature  below,  I  HEREBY  CERTIFY  the  following  conditions  of  employment: 

1.  The  job  opportunity  is  a  full-time  temporary  position,  the  qualifications  for  which  do  not  substantially  deviate  from 
the  normal  and  accepted  qualifications  required  by  non-H-2A  employers  in  the  same  or  comparable  occupations 
and  crops. 

2.  The  specific  job  opportunity  for  which  the  employer  is  requesting  H-2A  certification  is  not  vacant  because  the 
former  occupant(s)  is  (are)  on  strike  or  locked  out  in  the  course  of  a  labor  dispute  involving  a  work  stoppage. 

3.  The  job  opportunity  is  open  to  any  qualified  U.S.  worker  regardless  of  race,  color,  national  origin,  age,  sex, 
•eligion,  handicap,  or  citizenship,  and  the  employer  has  conducted  and  will  continue  to  conduct  the  required 
recruitment,  in  accordance  with  regulations,  and  has  been  unsuccessful  in  locating  sufficient  numbers  of  qualified 
U.S.  applicants  for  the  job  opportunity  for  which  certification  is  sought.  Any  U.S.  workers  who  applied  or  apply  for 
the  job  were  or  will  be  rejected  only  for  lawful,  job-related  reasons,  and  the  employer  must  retain  records  of  all 
rejections  as  required  by  20  CFR  655.167. 

4.  The  job  opportunity  offers  U.S.  workers  no  less  than  the  same  benefits,  wages,  and  working  conditions  that  the 
employer  is  offering,  intends  to  offer,  or  will  provide  to  H-2A  workers  and  complies  with  the  requirements  at  20 
CFR  655,  Subpart  B. 

5.  The  employer  understands  that  it  must  offer,  recruit  at,  and  pay  a  wage  that  is  the  highest  of  the  adverse  effect 
wage  rate  in  effect  at  the  time  the  job  order  is  placed,  the  prevailing  hourly  or  piece  rate,  the  agreed-upon 
collective  bargaining  rate  (CBA),  or  the  Federal  or  State  minimum  wage,  and,  furthermore,  that  if  a  new  Adverse 
Effect  Wage  Rate  is  published,  or  the  employer  is  notified  of  a  new  prevailing  wage  rate  during  the  contract  period, 
and  that  new  rate  is  higher  than  the  wage  determined  by  the  NPC  (except  the  CBA)  during  the  application  process 
the  employer  will  increase  the  pay  of  all  employees  in  the  same  job  occupation  to  the  higher  rate. 

6.  There  are  no  U.S.  vrorkers  available  in  the  area(s)  capable  of  performing  the  temporary  services  or  labor  in  the 
job  opportunity,  and  the  employer  will  conduct  positive  recruitment  as  specified  by  the  NPC  and  continue  to 
cooperate  with  the  SWA  by  accepting  referrals  of  all  eligible  U.S.  workers  who  apply  (or  on  whose  behalf  an 
application  is  made)  for  the  job  opportunity  until  completion  of  50%  of  the  contract  period  calculated  from  the 

,  first  date  of  need  indicated  in  Section  B.5  of  ETA  Form  9142. 

7.  All  fees  associated  with  processing  the  temporary  labor  certification  will  be  paid  in  a  timely  manner. _ 
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8.  During  the  period  of  employment  that  is  the  subject  of  the  labor  certification  application,  the  employer. 

(i)  Will  comply  with  applicable  Federal.  State  and  local  employment-related  laws  and  regulations,  including 
employment-related  health  and  safety  laws; 

(ii)  WiN  provide  for  or  secure  housing  for  workers  who  are  not  reasonably  able  to  return  to  their  permanent 
residence  at  the  end  of  the  work  day  that  complies  with  the  applicable  local,  State,  or  Federal  standards 
and  guidelines  for  housing  without  charge  to  the  worker; 

(iii)  Where  required,  has  timely  requested  a  preoccupancy  inspection  of  the  housing  and  received 

‘  certification; 

(iv)  Wil  provide  insurance,  without  charge  to  the  worker,  under  a  State  workers'  compensation  law  or 
otherwise,  that  meets  the  requirements  of  20  CFR  655.122(e). 

M  Win  provide  transportation  in  compliance  with  all  applicable  Federal,  State  or  local  lawrs  and  regulations 
between  the  worker's  living  quarters  (i.e.,  housing  provided  by  the  employer  under  20  CFR  655.122(h)) 
and  the  employer's  worksite  without  cost  to  the  worker. 

9.  The  employer  has  not  laid  off  and  will  not  lay  off  any  similarly  employed  U.S.  worker  in  the  occupation  that  is  the 
subject  of  the  Application  for  Temooran/  Employment  Certification  in  the  area  of  intended  employment  except  for 
lawhil,  job  related  reasons  within  60  days  of  the  date  of  need,  or  if  the  employer  has  laid  off  such  workers,  it  has 
offered  the  job  opportunity  that  is  the  subject  of  the  application  to  those  lakf-off  U.S.  worker(s)  and  the  U.S. 
worker(s)  refused  the  job  opportunity,  was  rejected  for  the  job  opportunity  for  lawful,  job-related  reasons,  or  was 
hired. 

10.  The  employer  and  its  agents  have  not  sought  or  received  payment  of  any  kind  from  the  H-2A  vwrker  for  any 
activity  related  to  obtaining  labor  certification,  including  payment  of  the  employer's  attorneys'  fees,  application 
fees  or  recruitment  costs.  For  purposes  of  this  paragraph,  payment  includes,  but  is  not  limited  to.  monetary 
payments,  wage  concessions  (including  deductions  from  wages,  salary,  or  benefits),  kickbacks,  bribes,  tributes,  in 
kind  payments,  and  free  labor. 

11.  The  employer  has  and  will  contractually  forbid  any  foreign  labor  contractor  or  recruiter  whom  the  employer 
engages  in  international  recruitment  of  H-2A  workers  to  seek  or  receive  payments  from  prospective  employees, 
except  as  provided  for  in  DHS  regulations 

12.  The  employer  has  not  and  will  not  intimidate,  threaten,  restrain,  coerce,  blacklist,  or  in  any  manner  discriminate 
against,  and  has  not  and  will  not  cause  any  person  to  intimidate,  threaten,  restrain,  coerce,  blacklist,  or  in  any 
manner  discriminate  against,  any  person  who  has  with  just  cause: 

(1)  Ried  a  complaint  under  or  related  to  Sec.  218  of  the  INA  (8  U.S.C.  1188),  or  any  Dep'artment  regulation 
promulgated  under  Sec.  218  of  the  INA; 

(H)  Instituted  or  caused  to  be  instituted  any  proceeding  under  or  related  to  Sec.  218  of  the  INA,  or  any 
Department  regulation  promulgated  urKfer  Sec.  218  of  the  INA; 

(iii)  Testified  or  is  about  to  testify  in  any  proceeding  under  or  related  to  Sec.  218  of  the  INA  or  any 
Department  regulation  promulgated  urxfer  Sec.  21 8  of  the  INA; 

(iv)  Consulted  with  an  employee  of  a  legal  assistance  program  or  an  attorney  on  matters  related  to  Sec.  218 
of  the  INA  or  any  Department  regulation  promulgated  under  Sec.  218  of  the  INA;  or 

(v)  Exercised  or  asserted  on  behalf  of  himself/herself  or  others  any  right  or  protection  afforded  by  Sec.  218 
of  the  INA,  or  any  Department  regulation  promulgated  under  Sec.  218  of  the  INA. 

1 3.  The  employer  has  not  arxf  will  not  discharge  any  person  because  of  that  person's  taking  any  action  listed  in 
paragraph  12(i)  through  (v)  listed  above. 

14.  The  employer  will  inform  H-2A  workers  of  the  requirement  that  they  leave  the  U.S.  at  the  end  of  the  period  certified 
by  the  De|»rtment  or  separation  from  the  employer,  whichever  is  earlier,  as  required  under  20  CFR  655.135(i), 
unless  the  H-2A  worker  is  being  sponsored  by  another  subsequent  employer 

15.  The  employer  has  posted  the  Notice  of  Workers'  Rights  as  required  by  20  CFR  655.135(1)  in  a  conspicuous  place 
frequented  by  all  employees, . 

16.  If  the  application  is  being  filed  as  an  H-2A  Labor  Contractor  the  follovring  additional  attestations  and  obligations 
apply  under  20  CFR  655.132: 

(i)  The  H-2A  Labor  Contractor  has  provided  a  copy  of  the  MSPA  Farm  Labor  Contractor  (FLC)  certificate  of 
registration  if  required  under  MSPA,  1801  U.S.C.  et  seq.,  to  have  such  a  certificate  identifying  the 
specific  famn  labor  contracting  activities  it  is  authorized  to  perform; 

(ii)  The  H-2A  Labor  Contractor  has  provided  vrith  this  application  a  list  of  the  names  and  locations  of  each 
fixed-site  agricultural  business  to  which  the  H-2A  Labor  Contractor  expects  to  provide  H-2A  workers,  the 
expected  beginning  and  ending  dates  when  the  H-2A  Labor  Contractor  will  be  providing  the  workers  to 
each  fixed  site,  and  a  description  of  the  crops  and  activities  the  workers  are  expected  to  perform  at  such 
fixed  site; 
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The  H-2A  Labor  Contractor  is  able  to  provide  proof  of  its  ability  to  discharge  financial  obligations  under  the  H-2A  program  and  has 
secured  a  surety  bond  as  required  by  29  CFR  501 .9,  the  original  of  which  is  attached  and  shows 

(iii)  the  name,  address,  phone  number,  and  contact  person  for  the  surety,  and  provides  the  amount  of  the 
bond  (as  calculated  pursuant  to  29  CFR  501 .9); 

(iv)  The  H-2A  Labor  C<^tractor  has  engaged  in  and  will  engage  in  recruitment  efforts  in  each  area  of 
intended  employment  in  which  it  has  listed  a  fixed^site  agricultural  business  as  required  in  20  CFR 
655.121,  655.150-155:  and 

(v)  The  H-2A  Labor  Contractor  has  obtained  from  each  fixed-site  agricultural  business  that  will  provide 
housing  or  transportation  to  the  workers  a  written  statement  stating  that; 

a.  All  housing  used  by  workers  and  owned,'  operated,  or  secured  by  the  fixed-site  agricultural 
business  complies  with  the  applicable  housing  standards  in  20  CFR  655.122(d);  and 

b.  All  transportation  between  the  worksite  and  the  workers'  living  quarters  that  is  provided  by  the 
fixed-site  agricultural  business  complies  with  all  applicable  Federal,  State,  or  local  laws  and 
regulations  arxf  will  provide,  at  a  minimum,  the  same  vehicle  safety  standards,  driver 
licensure,  and  vehicle  insurance  as  required  under  29  U.S.C.  1841  and  29  CFR  part  500, 
except  where  workers’  compensation  is  used  to  cover  such  transportation  as  described  in  § 
655.122(e):  and 

c.  Attach  to  ^e  statement  certificates  of  occupancy  from  the  SWA  for  all  employer  owned 
housing  and  copies  of  all  drivers’  licenses,  vehicle  registration,  and  insurance  policies  for  all 
drivers  and  vehicles  used  to  transport  H-2A  workers. 

I  hereby  acknowledge  that  the  agent  or  attorney  identified  in  section  E  (if  any)  of  the  ETA  Form  9142  and  section  A 
above  is  authorized  to  represent  me  for  the  purpose  of  labor  certification  and,  by  virtue  of  my  signature  in  Block  5  below,  I 
take  full  responsibility  for  the  accuracy  of  any  representations  made  by  my  agent  or  attorney. 

I  declare  under  penalty  of  perjury  that  I  have  read  and  reviewed  tNs  application  and  that  to  the  best  of  my  knowledge  the 
information  contained  therein  is  true  and  accurate.  /  understand  that  to  knowingly  furnish  false  information  in  the 
preparation  of  this  form  and  any  supplement  thereto  or  to  aid,  abet,  or  counsel  another  to  do  so  is  a  felony  punishable  by 
a  $250,000  fine  or  S  years  in  the  Federal  penitentiary  or  both  (18  U.S.C.  1001). 


1 .  Last  (family)  name 

2.  First  (given)  name 

3.  Middle  initial 

4.  Title 

5.  Signature 

6.  Date  signed 

OMB  Paperwork  Reduction  Act 

Persons  are  not  required  to  respond  to  this  collection  of  information  unless  it  displays  a  currently  valid  OMB  control  number. 
Respondent’s  reply  to  these  reporting  requirements  is  mandatory  to  obtain  the  benefits  of  temporary  employment  certification 
(Immigration  and  Nationality  Act,  Section  101  (a)(15)(H)(ii)).  Public  reporting  burden  for  this  collection  of  information  is 
estimated  to  average  1  hour  per  response,  including  the  time  for  reviewing  instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send  comments 
regarding  this  burden  estimate  to  the  Office  of  Foreign  Labor  Certification  *  U.S.  Department  of  Labor  *  Room  C4312  *  200 
Constitution  Ave.,  NW  *  Washington,  DC  *  20210.  Do  NOT  send  the  completed  application  to  this  address. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5375-N-06] 

Federal  Property  Suitable  as  Facilities  * 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Ezzell,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  7262,  Washington, 

DC  20410;  telephone  (202)  708-1234; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-fi'ee  Title  V  information  line 
at  800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD 
reviewed  in  2009  for  suitability  for  use 
to  assist  the  homeless.  The  properties 
were  reviewed  using  information 
provided  to  HUD  by  Federal 
landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property. 

In  accordance  with  24  CFR  part 
581.3(b)  landholding  agencies  are 
required  to  notify  HUD  by  December  31, 
2008,  the  current  availability  status  and 
classification  of  each  property 
controlled  by  the  Agencies  that  were 
published  by  HUD  as  suitable  and 
available  which  remain  available  for 
application  for  use  by  the  homeless. 

Pursuant  to  24  CFR  part  581.8(d)  and 
(e)  HUD  is  required  to  publish  a  list  of 
those  properties  reported  by  the 
Agencies  and  a  list  of  suitable/ 
unavailable  properties  including  the 
reasons  why  they  are  not  available. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  “off-site  use 
only”  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 

Homeless  assistance  providers 


interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Theresa  Rita, 

Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-17,  5600  Fishers  Lane,  Rockville, 

MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  exi.sting 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army: 

Veronica  Rines,  Headquarters, 
Department  of  the  Army,  Office  of  the 
Assistant  Chief  of  Staff  for  Installation 
Management,  Attn:  DAIM-MD,  Room 
8536,  2511  Jefferson  Davis  Hwy, 
Arlington,  VA  22202;  (703)  601-2545; 
Corps  of  Engineers:  Scott  Whiteford, 
Director  of  Real  Estate,  CEMP-CR,  441 
G  Street,  Washington,  DC  20314-1000; 
(202)  761-5542;  U.S.  Navy:  Albert 
Johnson,  Dept,  of  Navy,  Director  of  Real 
Estate,  Naval  Facilities  Engineering 
Command,  Washington  Navy  Yard, 

1330  Patterson  Ave.,  SW.,  Suite  1000, 
Washington,  DC  20374;  (202)  685-9426; 
U.S.  Air  Force:  Robert  Moore,  Air  Force 
Real  Property  Agency,  143  Billy 
Mitchell  Blvd.,  Suite  1,  San  Antonio,  TX 
78226;  (210)  925-3047;  GSA:  Gordon 
Creed,  Office  of  Property  Disposal,  GSA, 
18th  and  F  Streets,  NW.,  Washington, 

DC  20405;  (202)  501-0084;  Dept,  of 
Veterans  Affairs:  George  Szwarcman, 
Real  Property  Service,  Dept,  of  Veterans 
Affairs,  Room  555,  811  Vermont  Ave., 
NW.,  Washington,  DC  20420;  (202)  565- 
5398;  Dept,  of  Interior:  Michael  Wright, 
Acquisition  &  Property  Management, 
Dept,  of  Interior,  1849  C  St.,  NW.,  MS 
2603,  Washington,  DC  20240;  (202)  208- 
5399;  (These  are  not  toll-free  numbers). 


Dated:  February  4,  2010. 

Mark  R.  Johnston, 

Deputy  Assistant  Secretary  for  Special  Needs. 

TITLE  V  PROPERTIES  REPORTED  IN  YEAR 
2009,  WHICH  ARE  SUITABLE  AND 
AVAILABLE 

Air  Force 

California 

Building 

Facility  1 

OTHB  Radar  Site 

Tulelake  CA  91634 

Property  Number:  18200830012 

Status:  Unutilized 

Comments:  7920  sq.  ft.,  most  recent  use — 
communications 
Facility  2 
OTHB  Radar  Site 
Tulelake  CA  91634 
Property  Number:  18200830014 
Status:  Unutilized 

Comments:  900  sq.  ft.,  most  recent  use — .veh 
maint  shop 
Facilities  3,  4 
OTHB  Radar  Site 
Tulelake  CA  91634 
Property  Number:  18200830015 
Status:  Unutilized 

Comments:  4160  sq.  ft.  each,  most  recent 
use — communications 
Facility  1 
OTHB  Radar  Site 
Christmas  Valley  CA  97641 
Property  Number:  18200830016 
Status:  Unutilized 

Comments:  16566  sq.  ft.,  most  recent  use — 
communications 
Facility  2 
OTHB  Radar  Site 
Christmas  Valley  CA  97641 
Property  Number:  18200830017 
Status:  Unutilized 

Comments:  900  sq.  ft.,  most  recent  use — veh 
maint  shop 
Facility  4 
OTHB  Radar  Site 
Christmas  Valley  CA  97641 
Property  Number:  18200830018 
Status:  Unutilized 

Comments:  14,190  sq.  ft.,  most  recent  use — 
communications 
Facility  6 
OTHB  Radar  Site 
Christmas  Valley  CA  97641 
Property  Number:  18200830019 
Status:  Unutilized 

Comments:  14,190  sq.  ft.,  most  recent  use — 
transmitter  bldg. 

Land 

Parcels  Ll  &  L2 

George  AFB 

Victorville  CA  92394 

Property  Number:  18200820034 

Status:  Excess 

Comments:  157  acres/desert,  puhip-and-treat 
system,  groundwater  restrictions,  AF 
access  rights,  access  restrictions, 
environmental  concerns 

Hawaii 
Building 
Bldg.  849 
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Bellows  AFS 
Bellows  AFS  HI 

Property  Number:  18200330008 
Status:  Unutilized 

Comments:  462  sq.  ft.,  concrete  storage 
facility,  off-site  use  only 

Maine  '  '■ 

Building 

Bldgs  1,2,3,  4 
OTH-B  Radar  Site 
Columbia  Falls  ME 
Property  Number:  18200840009 
Status:  Unutilized 

Comments:  Various  sq.  ft.,  most  recent  use — 
storage/office 

Missouri 

Land 

Communications  Site 
County  Road  424 
Dexter  Co:  Stoddard  MO 
Property  Number:  18200710001 
Status:  Unutilized 
Comments:  10.63  acres 
Outer  Marker  Annex 
Whiteman  AFB 
Knob  Noster  MO  65336 
Property  Number:  18200940001 
Status:  Unutilized 

Comments:  0.75  acres,  most  recent  use — 
communication 

New  York 
Building 
Bldg.  240 
Rome  Lab 

Rome  Co:  Oneida  NY  13441 
Property  Number:  18200340023 
Status:  Unutilized 

Comments:  39108  sq.  ft.,  presence  of 
•  asbestos,  most  recent  use — Electronic 
Research  Lab 
Bldg.  247 
Rome  Lab 

Rome  Co:  Oneida  NY  13441 
Property  Number:  18200340024 
Status:  Unutilized 

Comments:  13199  sq.  ft.,  presence  of 
asbestos,  most  recent  use — Electronic 
Research  Lab 
Bldg.  248 
Rome  Lab 

Rome  Co:  Oneida  NY  13441 
Property  Number:  18200340025 
Status;  Unutilized 

Comments:  4000  sq.  ft.,  presence  of  asbestos, 
most  recent  use — Electronic  Research  Lab 
Bldg.  302 
Rome  Lab 

Rome  Co:  Oneida  NY  13441 
Property  Number:  18200340026 
Status:  Unutilized 

Comments;  10288  sq.  ft.,  presence  of 
asbestos,  most  recent  use — 
communications  facility 

North  Carolina 
Land 

0.14  acres 
Pope  AFB 
Pope  AFB  NC 

Property  Number:  18200810001 

Status:  Excess  ' 


Comments:  Most  recent  use — middle  marker, 
easement  for  entry 

South  Carolina 
Building 

256  Housing  Units 
Charleston  AFB 
South  Side  Housing 
Charleston  SC 

Property  Number:  18200920001 
Status:  Excess 

Comments:  various  sq.  ft.,  presence  of 
asbestos/lead  paint,  off-site  use  only 

Texas 

Land 

0.13  acres 

DYAB,  Dyess  AFB 

Tye  Co:  Taylor  TX  79563 

Property  Number:  18200810002 

Status:  Unutilized 

Comments:  Most  recent  use — middle  marker, 
1  access  limitation 

Army 
Alaska 
Building 
Bldg.  00001 

Kiana  Natl  Guard  Armory 
Kiana  AK  99749 
Property  Number:  21200340075 
Status:  Excess 

Comments:  1200  sq.  ft.,  butler  bldg.,  needs 
repair,  off-site  use  only 
Bldg.  00001 
Holy  Cross  Armory 
High  Cross  AK  99602 
Property  Number:  21200710051 
Status:  Excess 

Comments:  1200  sq.  ft.  armory,  off-site  use 
only 

Bldg.  136 

Ft.  Richardson 

Ft.  Richardson  AK  99505 

Property  Number:  21200820147 

Status:  Excess 

Comments:  2383  sq.  ft.,  most  recent  use — 
housing,  off-site  use  only 

Arizona 

Building 

Bldg.  S-306 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/La  Paz  AZ  85365-9104 

Property  Number:  21199420346 

Status;  Unutilized 

Comments:  4103  sq.  ft.,  2-story,  needs  major 
rehab,  off-site  use  only 
Bldg.  503,  Yuma  Proving  Ground 
Yuma  Co:  Yuma  AZ  85365-9104 
Property  Number;  21199520073 
Status:  Underutilized 
Comments:  3789  sq.  ft.,  2-story,  major 
structural  changes  required  to  meet  floor 
loading  code  requirements,  presence  of 
asbestos,  off-site  use  only 
Bldg.  43002 
Fort  Huachuca 
Cochise  AZ  85613-7010  ' 

Property  Number:  21200440066 
Status:  Excess 

Comments:  23,152  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use — 
dining,  off-site  use  only 


Bldg.  90551 

Fort  Huachuca 

Cochise  AZ  85613 

Property  Number:  21200920001 

Status:  Excess 

Comments:  1270  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 

California 

Building  | 

Bldgs.  18026,  18028  I 

Camp  Roberts 

Monterey  CA  93451-5000 

Property  Number:  21200130081 

Status:  Excess 

Comments:  2024  sq.  ft.,  concrete,  poor 
condition,  off-site  use  only 
Bldg.  00052 

Moffett  Community  Housing 
Vernon  Ave. 

Santa  Clara  CA  94035 
Property  Number:  21200930002 

Status:  Unutilized  ’ 

Comments:  4530  sq.  ft.,  most  recent  use — 
mini  mart/meeting  rooms,  off-site  use  only 

Colorado 
Building 
Bldgs.  25,  26,  27 
Pueblo  Chemical  Depot 
Pueblo  CO  81006 

Property  Number:  21200420178  I 

Status:  Unutilized  | 

Comments:  1311  sq.  ft.,  presence  of  asbestos/  | 

lead  paint,  most  recent  use — housing,  off-  E 

site  use  only 
Bldg.  00127 
Pueblo  Chemical  Depot 
Pueblo  CO  81006 
Property  Number:  21200420179 
Status:  Unutilized 

Comments:  8067  sq.  ft.,  presence  of  asbestos, 
most  recent  use — barracks,  off-site  use  only 
Bldg.  01516 
Fort  Carson 
El  Paso  CO  80913 
Property  Number:  21200640116 
Status:  Unutilized, 

Comments;  723  sq.  ft.,  needs  repair,  most 
recent  use — storage,  off-site  use  only 

Georgia 

Building  j 

Bldg.  322 
Fort  Benning 

Ft.  Benning  Co;  Muscogee  GA  31905 
Property  Number:  21199720156 
Status:  Unutilized 

Comments;  9600  sq.  ft.,  needs  rehab,  most 
recent  use — admin.,  off-site  use  cnly 
Bldg.  2593 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 
Property  Number:  21199720167 
Status:  Unutilized 

Comments:  13644  sq.  ft.,  needs  rehab,  most 
recent  use — parachute  shop,  off-site  use 
only 

Bldg.  2595 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 
Property  Number:  21199720168 
Status:  Unutilized 

Comments:  3356  sq.  ft.,  needs  rehab,  most 
recent  use — chapel,  off-site  use  only 
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Bldg.  4232 
Fort  Benning 

null  Co:  Muscogee  GA  31905 
Property  Number:  21199830291 
Status:  Unutilized 

Comments:  3720  sq.  ft.,  needs  rehab,  most 
recent  use — maint.  bay,  off-site  use  only 
Bldgs.  5974-5978 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 
Property  Number:  21199930135 
Status:  Unutilized 

Comments:  400  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  5993 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 
Property  Number:  21199930136 
Status:  Unutilized 

Comments:  960  sq.  ft.,  most  recent  use — 
storage,  offrsite  use  only 
Bldg.  T-1003 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514 
Property  Number:  21200030085 
Status:  Excess 

Comments:  9267  sq.  ft.,  poor  condition,  most 
recent  use — admin^,  off-site  use  only 
Bldg.  T0130 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136 
Property  Number:  21200230041 
Status:  Excess 

Comments:  10,813  sq.  ft.,  off-site  use  only 
Bldg.  TD157 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136 
Property  Number:  21200230042 
Status:  Excess 

Comments:  1440  sq.  ft.,  off-site  use  only 
Bldgs.  T291,T292 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136 
Property  Number:  21200230044 
Status:  Excess 

Comments:  5220  sq.  ft.  each,  off-site  use  only 
Bldg.  T0295 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136 
Property  Number:  21200230045 
Status:  Excess 

Comments:  5220  sq.  ft.,  off-site  use  only 
Bldg.  4476 
Fort  Benning 

Ft.  Benning  Co:  Chattachoochee  GA  31905  ' 
Property  Number:  21200420034 
Status:  Excess 

Comments:  3148  sq.  ft.,  most  recent  use — 
veh.  maint.  shop,  off-site  use  only 
Bldg.  9029 
Fort  Benning 

Ft.  Benning  Co:  Chattachoochee  GA  31905 
Property  Number:  21200420050 
Status:  Excess 

Comments:  7356  sq.  ft.,  most  recent  use — 
heat  plant  hldg.,  off-site  use  only 
Bldg.  T924 
Fort  Stewart* 

Ft.  Stewart  Co:  Liberty  GA  31314 
Property  Number:  21200420194 
Status:  Excess 

Comments:  9360  sq.  ft.,  most  recent  use — 
warehouse,  off-site  use  only 
Bldg.  00924 


Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 
Property  Number:  21200510065 
Status:  Excess 

Comments:  9360  sq.  ft.,  most  recent  use — 
warehouse,  off-site  use  only 
Bldg.  08585 
Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409 
Property  Number:  21200530078 
Status:  Excess 

Comments:  165  sq.  ft.,  most  recent  use — 
plant,  off-site  use  only 
Bldg.  01150 
Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409 
Property  Number:  21200610037 
Status:  Excess 

Comments:  137  sq.  ft.,  most  recent  use — flam 
mat  storage,  off-site  use  only 
Bldg.  01151 
Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409 
Property  Number:  21200610038 
Status:  Excess 

Comments:  78  sq.  ft.,  most  recent  use — flam 
mat  storage,  off-site  use  only 
Bldg.  01153 
Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409 
Property  Number:  21200610039 
Status:  Excess 

Comments:  211  sq.  ft.,  most  recent  use — flam 
rhat  storage,  off-site  use  only 
Bldg.  01530 
Fort  Stewart 
Liberty  GA  31314 
Property  Number:  21200610048 
Status:  Excess 

Comments:  80  sq.  ft.,  most  recent  use — scale 
house,  off-site  use  only 
Bldg.  08032 
Fort  Stewart 
Liberty  GA  31314 
Property  Number:  21200610051 
Status:  Excess 

Comments:  2592  sq.  ft.,  needs  rehab,  most 
recent  use — storage/stable,  off-site  use  only 
Bldg.  07783 
Fort  Stewart 
Hinesville  GA  31314 
Property  Number:  21200640093 
Status:  Excess 

Comments:  8640  sq.  ft.,  most  recent  use — 
maintenance  hangar,  off-site  use  only 
Bldg.  08061 
Fort  Stewart 
Hinesvill&GA  31314 
Property  Number:  21200640094 
Status:  Excess 

Comments:  1296  sq.  fl.^most  recent  use — 
weather  station,  off-site  use  only 
Bldg.  00100 
Hunter  Army  Airfield 
Chatham  GA  31409 
Property  Number:  21200740052 
Status:  Excess 

Comments:  10893  sq.  ft.,  most  recent  use — 
battalion  hdqts.,  off-site  use  only 
Bldg.  00129 
Hunter  Army  Airfield 
Chatham  GA  31409 
Property  Number:  21200740053 
Status:  Excess  ' 


Comments:  4815  sq.  ft.,  presence  of  asbestos, 
most  recent  use — religious  education 
facility,  off-site  use  only 
Bldg.  00145 
Hunter  Army  Airfield 
Chatham  GA  31409 
Property  Number:  21200740054 
Status:  Excess 

Comments:  11590  sq.  ft.,  presence  of 
asbestos,  most  recent  use — post  chapel,  off¬ 
site  use  only 
Bldg.  00811 
Hunter  Army  Airfield 
Chatham  GA  31409 
Property  Number:  21200740055 
Status:  Excess 

Comments:  42853  sq.  ft.,  most  recent  use — 

CO  hq  bldg,  off-site  use  only 
Bldg.  00812 
Hunter  Army  Airfield 
Chatham  GA  31409 
Property  Number:  21200740056 
Status:  Excess 

Comments:  1080  sq.  ft.,  most  recent  use — 
power  plant,  off-site  use  only 
Bldg.  00850 
Hunter  Army  Airfield 
Chatham  GA  31409 
Property  Number:  21200740057 
Status:  Excess 

Comments:  108,287  sq.  ft.,  presence  of 
asbestos,  most  recent  use — aircraft  hangar, 
off-site  use  only 
Bldg.  00860 
Hunter  Army  Airfield 
Chatham  GA  31409 
Property  Number:  21200740058 
Status:  Excess 

Comments:  10679  sq.  ft.,  presence  of 

asbestos,  most  recent  use — maint.  hangar, 
off-site  use  only 
Bldg.  01028 
Hunter  Army  Airfield 
Chatham  GA  31409 
Property  Number:  21200740059 
Status:  Excess 

Conunents:  870  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  00955 
Fort  Stewart 
Hinesville  GA  31314 
Property  Number:  21200740060 
Status:  Excess 

Comments:  120  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  00957 
Fort  Stewart 
Hinesville  GA  31314 
Property  Number:  21200740061 
Status:  Excess 

Comments:  6072  sq.  ft.,  most  recent  use — 
recycling  facility,  off-site  use  only 
Bldg.  00971 
Fort  Stewart 
Hinesville  GA  31314 
Property  Number:  21200740062 
Status:  Excess  ~ 

Comments:  4000  sq.  ft.,  most  recent  use — 
vehicle  maint.,  off-site  use  only 
Bldg.  01015 
Fort  Stewart 
Hinesville  GA  31314 
Property  Number:  21200740063 
Status:  Excess 
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\  Comments:  7496  sq.  ft.,  most  recent  use — 

I  storage,  off-site  use  only 

I  Bldg.  01209 

I  Fort  Stewart 

Hinesville  GA  31314 
,  Property  Number:  21200740064 

^  Status:  Excess 

j  Comments:  4786  sq.  ft.,  presence  of  asbestos, 

I  most  recent  use — vehicle  maint.,  off-site 

}  use  only 

'  Bldg.  07335 

Fort  Stewart 
Hinesville  GA  31314 
Property  Number:  21200740065 
Status:  Excess 

Comments:  4400  sq.  ft.,  most  recent  use — 
chapel,  off-site  use  only 
Bldg.  245 
Fort  Benning 
Ft.  Benning  GA  31905 
Property  Number:  21200740178 
Status:  Unutilized 

Comments:  1102  sq.  ft.,  most  recent  use — fid 
ops,  off-site  use  only 
Bldg.  2748 
Fort  Benning 
Ft.  Benning  GA  31905 
Property  Number:  21200740180 
Status:  Unutilized 

Comments:  3990  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 
Bldg.  3866 
I  Fort  Benning 

Ft.  Benning  GA  31905 
Property  Number:  21200740182 
Status:  Unutilized 

Comments:  944  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 
Bldg.  8682 
Fort  Benning 
Ft.  Benning  GA  31905 
Property  Number:  21200740183 
Status:  Unutilized 

Comments:  780  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only 
Bldg.  10800 
Fort  Benning 
Ft.  Benning  GA  31905 
Property  Number:  21200740184 
Status:  Unutilized 

Comments:  16,628  sq.  ft.,  off-site  use  only 
Bldgs.  11302,  11303,  11304 
Fort  Benning 
Ft.  Benning  GA  31905 
'  Property  Number:  21200740185 

1*  Status:  Unutilized 

Comments:  Various  sq.  ft.,  most  recent  use — 
ACS  center,  off-site  use  only 
Bldg.  0297 
i  ’  Ft.  Benning 
I  Chattahoochie  GA  31905 

fc  Property  Number:  21200810045 

-  Status:  Excess 

Comments:  4839  sq.  ft.,  most  recent  use — 
riding  stable,  off-site  use  only 
Bldg.  3819 
Ft.  Benning 

Chattahoochie  GA  31905 
I  Property  Number:  21200810046 

I  Status:  Excess 

i  Comments:  4241  sq.  ft.,  most  recent  use — 

5  training,  off-site  use  only 

Bldg.  10802 
Ft.  Benning 


Chattahoochie  GA  31905 
Property  Nuniber:  21200810047 
Status:  Excess 

Comments:  3182  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  00926 
Hunter  Army  Airfield 
Savannah  GA  31409 
Property  Number:  21200840061 
Status:  Excess 

Comments:  1752  sq.  ft.,  most  recent  use — BN, 
HQ  bldg.,  off-site  use  only 
Bldg.  01021 
Hunter  Army  Airfield 
Savannah  GA  31409 
Property  Number:  21200840062 
Status:  Excess 

Comments:  6855  sq.  ft.,  most  recent  use — 
admin.,  presence  of  asbestos,  off-site  use 
only 

Bldg.  07335 

Fort  Stewart 

Hinesville  GA  31314 

Property  Number:  21200840063 

Status:  Excess 

Comments:  4400  sq.  ft.,  most  recent  use — 
chapel,  off-site  use  only 
Bldg.  07778 
Fort  Stewart 
Hinesville  GA  31314 
Property  Number:  21200840064 
Status:  Excess 

Comments:  1189  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only 
7  Bldgs. 

Fort  Stewart 
Hinesville  GA  31314 

Location:  12601,  12602, 12603, 12605, 12606, 
12607,  12609 

Property  Number:  21200840065 
Status:  Excess 

Comments:  2953  sq.  ft.  each,  presence  of 
asbestos,  most  recent  use — barracks,  off¬ 
site  use  only 
9  Bldgs. 

Fort  Stewart 
Hinesville  GA  31314 

Location:  12610,  12611, 12612, 12613, 12614, 
12615, 12616,  12617,  12618 
Property  Number:  21200840066 
Status:  Excess 

Comments:  2953  sq.  ft.,  presence  of  asbestos, 
most  recent  use — barracks,  off-site  use  only 
Bldg.  12619 
Fort  Stewart 
Hinesville  GA  31314 
Property  Number:  21200840067 
Status:  Excess 

Comments:  3099  sq.  ft.,  presence  of  asbestos, 
most  recent  use — ^barracks,  off-site  use  only 
Bldg.  12682 
Fort  Stewart 
Hinesville  GA  31314 
Property  Number:  21200840068 
Status:  Excess 

Comments:  120  sq.  ft.,  presence  of  asbestos, 
mo.st  recent  use — fuel/POL  bldg.,  off-site 
use  only 

Hawaii 

Building 

P-88 

Aliamanu  Military  Reservation 
Honolulu  Co:  Honolulu  HI  96818 


Location:  Approximately  600  feet  from  Main 
Gate  on  Aliamanu  Drive. 

Property  Number:  21199030324 
Status:  Unutilized 

Comments:  45,216  sq.  ft.  underground  tunnel 
complex,  pres,  of  asbestos  clean-up 
required  of  contamination,  use  of  respirator 
required  by  those  entering  property,  use 
limitations 

Illinois 
Building 
Bldg.  54 

Rock  Island  Arsenal 
Rock  Island  Co:  Rock  Island  IL  61299 
Property  Number:  21199620666 
Status:  Unutilized 

Comments:  2000  sq.  ft.,  most  recent  use — oil 
storage,  needs  repair,  off-site  use  only 
Bldg.  AR112 
Sheridan  Reserve 
Arlington  Heights  IL  60052-2475 
Property  Number:  21200110081 
Status:  Unutilized 

Comments:  1000  sq.  ft.,  off-site  use  only 

Bldgs.  634,  639 

Fort  Sheridan 

Ft.  Sheridan  IL  60037 

Property  Number:  21200740186 

Status:  Unutilized 

Comments:  3731/3706  sq.  ft.,  most  recent 
use — classroom/storage,  off-site  use  only 

Iowa 
Building 
Bldg.  00691 

Iowa  Army  Ammo  Plant 
Middletown  Co:  Des  Moines  lA  52638 
Property  Number:  21200510073 
Status:  Unutilized 

Comments:  2581  sq.  ft.  residence,  presence  of 
lead  paint,  possible  asbestos 
Bldg.  00691 

Iowa  Army  Ammo  Plant 
Middletown  Co:  Des  Moiyes  lA  52638 
Property  Number:  21200520113 
Status:  Unutilized 

Comments:  2581  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — residential 

Kansas 

Building 

Bldgs.  7224,  7227,  7612,  7618 
Fort  Riley 
Geary  KS  66442 
Property  Number:  21200930010 
Status:  Unutilized 

Comments:  52,027/41,892  sq.  ft.,  concrete 
block,  most  recent  use — residential,  off-site 
use  only 

Kentucky 

Building 

Bldgs.  02660,  03706 
Fort  Campbell 
Christian  KY  42223  . 

Property  Number:  21200830003 
Status:  Underutilized 

Comments:  4000  sq.  ft.  each,  off-site  use  only 

Louisiana 

BuiWing 

Bldg.  8423,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459 


I 


I 
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Property  Number;  21199640528 
Status:  Underutilized 
Comments:  4172  sq.  ft:,  most  recent  use — 
barracks 
Bldg.  T7125 
Fort  Polk 
Ft.  Polk  LA  71459 
Property  Number:  21200540088 
Status;  Unutilized 

Comments;  1875  sq.  ft.,  off-site  use  only 

Bldgs.  T7163,  T8043 

Fort  Polk 

Ft.  Polk  LA  71459 

Property  Number:  21200540089 

Status:  Unutilized 

Comments:  4073/1923  sq.  ft.,  off-site  use  only 

Maryland 

Building 

Bldg.  0459B 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  Number:  21200120106 
Status;  Unutilized 

Comments:  225  sq.  ft.,  poor  condition,  most 
recent  use — equipment  bldg.,  off-site  use 
only 

Bldg.  00785 

Aberdeen  Proving  Ground 
Aberdeen  Co;  Harford  MD  21005-5001 
Property  Number:  21200120107 
Status:  Unutilized 

Comments:  160  sq.  ft.,  poor  condition,  most 
recent  use — shelter,  off-site  use  only 
Bldg.  E5239 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  Number:  21200120113 
Status:  Unutilized 

.  Comments;  230  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  E5317 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  Number;  21200120114 
Status:  Unutilized 

Comments:  3158  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — lab,  off-site 
use  only 
Bldg.  E5637 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  Number:  21200120115 
Status:  Unutilized 

Comments:  312  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — lab,  off-site 
use  only 
Bldg.  219 

Ft.  George  G.  Meade 
Ft.  Meade  Co:  Anne  Arundel  MD  20755 
Property  Number:  21200140078 
Status:  Unutilized 

Comments;  8142  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off¬ 
site  use  only 
Bldg.  294 

Ft.  George  G.  Meade 
Ft.  Meade  Co:  Anne  Arundel  MD  20755 
Property  Number:  21200140081 
Status:  Unutilized 

Comments:  3148  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — entomology 
facility,  offsite  use  only 
Bldg.  1007 


Ft.  George  G.  Meade 
Ft.  Meade  Co:  Anne  Anmdel  MD  20755 
Property  Number:  21200140085 
Status:  Unutilized 

Comments:  3108  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off¬ 
site  use  only 
Bldg.  2214 

Fort  George  G.  Meade 
Fort  Meade  Co;  Anne  Arundel  MD  20755 
Property  Number:  21200230054 
Status:  Unutilized 

Comments;  7740  sq.  ft.,  needs  rehab,  possible 
asbestos/lead  paint,  most  recent  use — 
storage,  offsite  use  only 
Bldg.  00375 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200320107 
Status;  Unutilized 

Comments:  64  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  0385A 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200320110 
Status;  Unutilized 

Comments:  944  sq.  ft.,  off-site  use  only 
Bldg.  00523 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200320113 
Status:  Unutilized 

Comments:  3897  sq.  ft.,  most  recent  use — 
paint  shop,  off-site  use  only 
Bldg.  0700B 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200320121 
Status:  Unutilized 

Comments:  505  sq.  ft.,  off-site  use  only 
Bldg.  01113 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200320128 
Status:  Unutilized 

Comments:  1012  sq.  ft.,  off-site  use  only 
Bldgs.  01124,  01132 
Aberdeen  Proving  Grounds 
Aberdeen  Co;  Harford  MD  21005 
Property  Number:  21200320129 
Status:  Unutilized 

Comments:  740/2448  sq.  ft.,  most  recent 
use — lab,  off-site  use  only 

Bldg.  03558 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200320133 
Status;  Unutilized 

Comments:  18,000  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  05262 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200320136 
Status:  Unutilized 

Comments:  864  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  05608 

Aberdeen  Proving  Grounds 
Aberdeen  Co;  H^ord  MD  21005 
Property  Number.  21200320137 
Status:  Unutilized 


Conunents:  1100  sq.  ft.,  most  recent  use — 
maint  bldg.,  off-site  use  only 
Bldg.  E5645 

Aberdeen  Proving  Grounds 
Aberdeen  Co;  Harford  MD  21005 
Property  Number:  21200320150 
Status;  Unutilized 

Comments;  548  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  00435 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330111 
Status:  Unutilized 

Comments:  1191  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 
Bldg.  0449A 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330112 
Status:  Unutilized 

Comments;  143  sq.  ft.,  needs  rehab,  most 
recent  use — substation  switch  bldg.,  off-site 
use  only 
Bldg.  0460 

Aberdeen  Proving  Grounds 
Aberdeen  Co;  Harford  MD  21005 
Property  Number:  21200330114 
Status:  Unutilized 

Comments:  1800  sq.  ft.,  needs  rehab,  most 
recent  use — electrical  EQbldg.,  off-site  use 
only 

Bldg.  00914 

Aberdeen  Proving  Grounds 
Aberdeen  Cor  Harford  MD  21005 
Property  Number:  21200330118 
Status:  Unutilized 

Comments:  Needs  rehab,  most  recent  use — 
safety  shelter,  off-site  use  only 
Bldg.  00915 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330119 
Status:  Unutilized 

Comments:  247  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 
Bldg.  01189 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330126 
Status;  Unutilized 

Comments:  800  sq.  ft.,  needs  rehab,  most 
recent  use — range  bldg.,  off-site  use  only 
Bldg.  E1413 

Aberdeen  Proving  Grqxmds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number;  21200330127 
Status;  Unutilized 

Comments:  Needs  rehab,  most  recent  use — 
observation  tower,  off-site  use  only 
Bldg.  E3175 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330134 
Status:  Unutilized 

Comments;  1296  sq.  ft.,  needs  rehab,  most 
recent  use — hazard  bldg.,  off-site  use  only 
4  Bldgs. 

Aberdeen  Proving  Grounds 
Aberdeen  Cn:  Harford  MD  21005 
Location:  E3224,  E3228,  E3230*E323z,  E3234 
Property  Number:  21200330135 
Status:  Unutilized 

Comments;  Sq.  ft.  varies,  needs  rehab,  most 
recent  use — lab  test  bldgs.,  off-site  use  only 
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Bldg.  E3241 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330136 
Status:  Unutilized 

Comments:  592  sq.  ft.,  needs  rehab,  most 
recent  use — medical  res  bldg.,  off-site  use 
only 

Bldg.  E3300 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330139 
Status:  Unutilized 

Comments:  44,352  sq.  ft.,  needs  rehab,  most 
recent  use — chemistry  lab,  off-site  use  only 
Bldg.  E3335 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330144 
Status:  Unutilized 

Comments:  400  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 
Bldg.  E3360,  E3362,  E3464 
Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330145 
Status:  Unutilized 

Comments:  3588/236  sq.  ft.,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 
Bldg.  E3542 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330148 
Status:  Unutilized 

Comments:  1146  sq.  ft.,  needs  rehab,  most 
recent  use — lab  test  bldg.,  off-site  use  only 
Bldg.  E4420 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330151 
Status:  Unutilized 

Comments:  14,997  sq.  ft.,  needs  rehab,  most 
recent  use — police  bldg.,  off-site  use  only 
4  Bldgs. 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Location:  E5005,  E5049,  E5050,  E5051 
Property  Number:  21200330154 
Status:  Unutilized 

Comments:  Sq.  ft.  varies,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 
Bldg.  E5068 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330155 
Status:  Unutilized 

Comments:  1200  sq.  ft.,  needs  rehab,  most 
recent  use — fire  station,  off-site  use  only 
Bldg.  05448,  05449 
Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harforjl  MD  21005 
Property  Number:  21200330161 
Status:  Unutilized 

Comments:  6431  sq.  ft.,  needs  rehab,  most 
recent  use — enlisted  UHP,  off-site  use  only 
Bldg.  05450 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330162 
Status:  Unutilized 

Comments:  2730  sq.  ft.,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only 
Bldg.  05451,  05455 
Aberdeen  Proving  Grounds 


Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330163 
Status:  Unutilized 

Comments:  273Q/6431  sq.  ft.,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 
Bldg.  05453 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330164 
Status:  Unutilized 

Comments:  6431  sq.  ft.,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only 
Bldg.  E5609 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330167 
Status;  Unutilized 

Comments:  2053  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 
Bldg.  E5611 

Aberdeen  Proving  Grounds 
Aberdeen  Co;  Harford  MD  21005 
Property  Number:  21200330168 
Status:  Unutilized 

Comments:  11,242  sq.  ft.,  needs  rehab,  most 
recent  use — hazard  bldg.,  off-site  use  only 
Bldg.  E5634 

Aberdeen  Proving  Grounds 
Aberdeen  Co;  Harford  MD  21005 
Property  Number:  21200330169 
•Status:  Unutilized 

Comments:  200  sq.  ft.,  needs  rehab,  most 
recent  use — flammable  storage,  off-site  use 
only 

Bldg.  E5654 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number;  21200330171 
Status:  Unutilized 

Comments:  21,532  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 
Bldg.  E5942 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330176 
Status:  Unutilized 

Comments:  2147  sq.  ft.,  needs  rehab,  most 
recent  use — igloo  storage,  off-site  use  only 
Bldg.  E5952,  E5953 
Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200330177 
Status:  Unutilized 

Comments:  100/24  sq.  ft.,  needs  rehab,  most 
recent  use — compressed  air  bldg.,  off-site 
use  only 

Bldg.  E7401,  E7402 
Aberdeen  Proving  Grounds 
Aberdeen  Co;  Harford  MD  21005 
Property  Number:  21200330178 
Status:  Unutilized 

Comments:  256/440  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 
Bldg.  E7407;  E7408 
Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number;  21200330179 
Status:  Unutilized 

Comments:  1078/762  sq.  ft.,  needs  rehab, 
most  recent  use — decon  facility,  off-site  use 
only 

Bldg.  3070A 

Aberdeen  Proving  Ground 
Harford  MD  21005 


Property  Number:  21200420055 
Status;  Unutilized 

Comments:  2299  sq.  ft.,  most  recent  use — 
heat  plant,  off-site  use  only 
Bldg.  E5026 

Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number;  21200420056 
Status;  Unutilized 

Comments:  20,536  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  05261 

Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number:  21200420057 
Status;-Unutilized 

Comments:  10,067  sq.  ft.,  most  recent  use — 
maintenance,  off-site  use  only 
Bldg.  E5876 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200440073 
Status:  Unutilized 

Comments:  1192  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 
Bldg.  00688 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200530080 
Status:  Unutilized 

Comments:  24,192  sq.  ft.,  most  recent  use — 
ammo,  off-site  use  only 
Bldg.  04925 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005 
Property  Number:  21200540091 
Status:  Unutilized 

Comments:  1325  sq.  ft.,  off-site  use  only 
Bldg.  00255 

Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number:  21200720052 
Status:  Unutilized 

Comments:  64  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  00638 

Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number;  21200720053 
Status:  Unutilized 

Comments:  4295  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  00721 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200720054 
Status:  Unutilized 

Comments:  135  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  00936,  00937 
Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number:  21200720055 
Status:  Unutilized 

Comments;  2000  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  E1410,  E1434 
Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number:  21200720056 
Status:  Unutilized 

Comments:  2276/3106  sq.  ft.,  most  recent 
use — laboratory,  off-site  use  only 
Bldg.  03240 
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Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number:  21200720057 
Status:  Unutilized 

Comments:  10,049  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 
Bldg.  E3834 

Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number:  21200720058 
Status:  Unutilized 

Comments:  72  sq.  ft.,  most  recent  use — office, 
off-site  use  only 
Bldg.  E4465,  E4470,  E4480 
Aberdeen  Proving  Ground 
Harford  MD  21005  • 

Property  Number:  21200720059 
Status:  Unutilized 

Comments:  17658/16876/17655  sq.  ft.,  most 
recent  use — office,  off-site  use  only 
Bldg.  E5137,  05219 
Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number:  21200720060 
Status:  Unutilized 

Comments:  3700/8175  sq.  ft.,  most  recent 
use — office,  off-site  use  only 
Bldg.  E5236 

Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number:  21200720061 
Status:  Unutilized 

Comments:  10,325  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  E5282 

Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number:  21200720062 
Status:  Unutilized 

Comments:  4820  sq.  ft.,  most  recent  use — 
hazard  bldg.,  off-site  use  only 
Bldg.  E5736,  E5846,  E5926 
Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number:  21200720063 
Status:  Unutilized 

Comments:  1069/4171/11279  sq.  ft.,  most 
recent  use — storage,  off-site  use  only 
Bldg.  E6890 

Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number:  21200720064 
Status:  Unutilized 

Comments:  1  sq.  ft.,  most  recent  use — impact 
area,  off-site  use  only 
Bldg.  00310 

Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number:  21200820077 
Status:  Unutilized 

Comments:  56516  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only 
Bldg.  003^5 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820078 
Status:  Unutilized 

Comments:  74396  sq.  ft.,  most  recent  use — 
mach  shop,  off-site  use  only 
Bldg.  00338 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820079 
Status:  Unutilized 


Comments:  45443  sq.  ft.,  most  recent  use — 
gnd  tran  eqp,  off-site  use  only 
Bldg.  00360 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820080 
Status:  Unutilized 

Comments:  15287  sq.  ft.,  most  recent  use — 
general  inst.,  off-site  use  only 
Bldg.  00445 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820081 
Status:  Unutilized 

Comments:  6367  sq.  ft.,  most  recent  use — lab, 
off-site  use  only 
Bldg.  00851 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820082 
Status:  Unutilized 

Comments:  694  sq.  ft.,  most  recent  use — 
range  bldg.,  off-site  use  only 
E1043 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820083 
Status:  Unutilized 

Comments:  5200  sq»ft.,  most  recent  use — lab, 
off-site  use  only 
Bldg.  01089 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820084 
Status:  Unutilized 

Comments:  12369  sq.  ft.,  most  recent  use — 
veh  maint,  off-site  use  only 
Bldg.  01091 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820085 
Status:  Unutilized 

Comments:  2201  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  E1386 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820086 
Status:  Unutilized 

Comments:  251  sq.  ft.,  most  recent  use-;-eng/ 
mnt,  off-site  use  only  * 

5  Bldgs. 

Aberdeen  Proving  Ground 
Harford  MD 

Location:  E1440,  E1441,  E1443,  E1445,  E1455 
Property  Number:  21200820087 
Status:  Unutilized 

Comments:  112  sq.  ft.,  most  recent  use — 
safety  shelter,  off-site  use  only 
Bldg.  E1467,  E1485 
Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820088 
Status:  Unutilized 

Comments:  160/800  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  E1521  ' 

Aberdeen  Proving  Ground « 

Harford  MD 

Property  Number:  21200820090 
Status:  Unutilized 

Comments:  1200  sq.  ft.,  most  recent  use — 
overhead  protection,  off-site  use  only 
Bldg.  E1570 


Aberdeen  Proving  Ground  ' 

Harford  MD 

Property  Number:  21200820091 
Status:  Unutilized 

Comments:  47027  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 
Bldg.  E1572 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820092 
Status:  Unutilized 

Comments:  1402  sq.  ft.,  most  recent  use — 
maint.,  off-site  use  only 
4  Bldgs. 

Aberdeen  Proving  Ground 
Harford  MD 

Location:  E1645,  E1675,  E1677,  E1930 
Property  Number:  21200820093 
Status:  Unutilized 

Comments:  Various  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 
Bldg.  E2160,  E2184,  E2196 
Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820094 
Status:  Unutilized 

Comments:  12440/13816  sq.  ft.,  most  recent 
use — storage,  off-site  use  only 
Bldg.  E2174 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820095 
Status:  Unutilized 

Comments:  132  sq.  ft.,  off-site  use  only 
Bldg.  02208,  02209 
Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820096 
Status:  Unutilized 

Comments:  11566/18085  sq.  ft.,  most  recent 
use — lodging,  off-site  use  only 
Bldg.  02353 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820097 
Status:  Unutilized 

Comments:  19252  sq.  ft.,  most  recent  use — 
veh  maint,  off-site  use  only 
Bldg.  02482,  02484 
Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820098 
Status:  Unutilized 

Comments:  8359  sq.  ft.,  most  recent  use — gen 
purp,  off-site  use  only 
Bldg.  02483 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820099 
Status:  Unutilized 

Comments:  1360  sq.  ft.,  qiost  recent  use — 
heat  pit,  off-site  use  only 
Bldg.  02504,  02505 
Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820100 
Status:  Unutilized 

Comments:  11720/17434  sq.  ft.,  most  recent 
use — lodging,  off-site  use  only 
Bldg.  02831,  E3488 
Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820101 
Status:  Unutilized 
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Comments:  576/64  sq.  ft.,  most  recent  use^ 
access  cnt  fac,  off-site  use  only 
Bldg.  2831A 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820102 
Status:  Unutilized 

Comments:  1200  sq.  ft.,  most  recent  use — 
overhead  protection,  off-site  use  only 
Bldg.  03320 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820103 
Status:  Unutilized 

Comments:  10600  sq.  ft.,  most  recent  use — 
admin,  off-site  use  only 
Bldg.  E3466 

Aberdeen  Proving  Ground 
Aberdeen  MD 

Property  Number:  21200820104 
Status:  Unutilized 

Comments:  236  sq.  ft.,  most  recent  use — 
protective  barrier,  off-site  use  only 
4  Bldgs. 

Aberdeen  Proving  Ground 
Harford  MD 

Location:  E3510,  E3570,  E3640,  E3832^ 
Property  Number:  21200820105 
Status:  Unutilized 

Comments:  Various  sq.  ft.,  most  recent  use — 
lab,  off-site  use  only 
Bldg.  E3544 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820106 
Status:  Unutilized 

Comments:  5400  sq.  ft.,  most  recent  use — ind 
waste,  off-site  use  only 
Bldg.  E3561, 03751 
Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820107 
Status:  Unutilized 

Comments:  64/189  sq.  ft.,  most  recent  use — 
access  cnt  fac,  off-site  use  only 
Bldg.  03754 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820108 
Status:  Unutilized 

Comments:  324  sq.  ft.,  most  recent  use- 
classroom,  off-site  use  only 
Bldg.  3823A 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820109 
Status:  Unutilized 

Comments:  113  sq.  ft.,  most  recent  use — 
shed,  off-site  use  only 
Bldg.  E3948 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820110 
Status:  Unutilized 

Comments:  3420  sq.  ft.,  most  recent  use — 
emp  chg  fac,  off-site  use  only 
4  Bldgs. 

Aberdeen  Proving  Ground 
Harford  MD 

Location:  E5057,  E5058,  E5246,  05258 
Property  Number:  21200820111 
Status:  Unutilized 

Comments:  Various  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 


Bldg.  E5106, 05256 
Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820112 
Status:  Unutilized 

Comments:  18621/8720  sq.  ft.,  most  recent 
use — office,  off-site  use  only 
Bldg.  E5126 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820113 
Status:  Unutilized 

Comments:  17664  sq.  ft.,  most  recent  use — 
heat  pit,  off-site  use  only 
Bldg.  E5128 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820114 
Status:  Unutilized 

Comments:  3750  sq.  ft.,  most  recent  use — 
substation,  off-site  use  only 
Bldg.  E5188 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820115 
Status:  Unutilized 

Comments:  22790  sq.  ft.,  most  recent  use — 
lab,  off-site  use  only 
Bldg.  E5179 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820116 
Status:  Unutilized 

Comments:  47335  sq.  ft.,  most  recent  use — 
info  sys,  off-site  use  only 
Bldg.  E5190 

Aberdeen  Proving  Ground 
Harford  MD  , 

Property  Number:  21200820117 
Status:  Unutilized 

Comments:  874  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  05223 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820118 
Status:  Unutilized 

Comments:  6854  sq.  ft.,  most  recent  use — gen 
rep  inst,  off-site  use  only 
Bldg.  05259,  05260 
Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820119 
Status:  Unutilized 

Comments:  10067  sq.  ft.,  most  recent  use — 
maint,  off-site  use  only 
Bldg.  05263,  05264 
Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820120 
Status:  Unutilized 

Comments:  200  sq.  ft.,  most  recent  use — org 
space,  off-site  use  only 
5  Bldgs. 

Aberdeen  Proving  Ground 
Harford  MD 

Location:  05267,  E5294,  E5327,  E5441,  E5485 
Property  Number:  21200820121 
Status:  Unutilized  - 

Comments:  Various  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  E5292 

Aberdeen  Proving  Ground 
Harford  MD 


Property  Number:  21200820122 
Status:  Unutilized 

Comments:  1166  sq.  ft.,  most  recent  use — 
comp  rep  inst,  off-site  use  only 
Bldg.  E5380 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820123 
Status:  Unutilized 

Comments:  9176  sq.  ft.,  most  recent  use — lab, 
off-site  use  only 
Bldg.  E5452 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820124 
Status:  Unutilized 

Comments:  9623  sq.  ft.,  off-site  use  only 
Bldg.  05654 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820125 
Status:  Unutilized 

Comments:  38  sq.  ft.,  most  recent  use — shed, 
off-site  use  only 
Bldg.  05656 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820126 
Status:  Unutilized 

Gomments:  2240  sq.  ft.,  most  recent  use — 
overhead  protection,  off-site  use  only 
5  Bldgs. 

Aberdeen  Proving  Ground 
Harford  MD 

Location:  E5730,  E5738,  E5915,  E5928,  E6875 
Property  Number:  21200820127 
Status:  Unutilized 

Gomments:  Various  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  E5770 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820128 
Status:  Unutilized 

Comments:  174  sq.  ft.,  most  recent  use — cent 
wash,  off-site  use  only 
Bldg.  E5840 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820129 
Status:  Unutilized 

Comments:  14200  sq.  ft.,  most  recent  use — 
lab,  off-site  use  only 
Bldg.  E5946 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820130 
Status:  Unutilized 

Comments:  2147  sq.  ft.,  most  recent  use — 
igloo  str,  off-site  use  only 
Bldg.  E6872 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820131 
Status:  Unutilized 

Comments:  1380  sq.  ft.,  most  recent  use — 
dispatch,  off-site  use  only 
Bldg.  E7331,  E7332.  E7333 
Aberdeen  Proving  Ground 
Harford  MD 

Property  Number:  21200820132 
Status:  Unutilized 

Comments:  Most  recent  use — protective 
barrier,  off-site  use  only 
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Bldg.  E7821 

Aberdeen  Proving  Ground 
Harford  MD 

Property  Number;  21200820133 
Status;  Unutilized 

Comments;  3500  sq.  ft.,  most  recent  use — 
xmitter  bldg,  off-site  use  only 
Bldg.  02483 

Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number;  21200920025 
Status;  Unutilized  ' 

Comments;  1360  sq.  ft.,  most  recent  use — 
heat  pit  bldg.,  off-site  use  only 
Bldg.  03320 

Aberdeen  Proving  Ground 
Harford  MD  21005 
Property  Number;  21200920026 
Status;  Unutilized 

Comments;  10,600  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only 

Land 

2  acres 

Fort  Meade 

Odenton  Rd/Rt  175 

Ft.  Meade  MD  20755 

Property  Number;  21200640095 

Status;  Unutilized 

Conunents;  Light  industrial 

16  acres 

Fort  Meade 

Rt  198/ Airport  Road 

Ft.  Meade  MD  20755 

Property  Number;  21200640096 

Status;  Unutilized 

Comments;  Light  industrial 

Missouri 
Building 
Bldg.  T1497 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65473- 
5000 

Property  Number;  21199420441 
Status;  Underutilized 

Comments;  4720  sq.  ft.,  2-story,  presence  of 
lead  base  paint,  most  recent  use— admin/ 
gen.  purpose,  off-site  use  only 
Bldg.  T2139 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65473- 
5000 

Property  Number;  21199420446 
Status;  Underutilized 

Comments;  3663  sq.  ft.,  1-story,  presence  of 
lead  base  paint,  most  recent  use — admin/ 
gen.  purpose,  off-site  use  only 
Bldg.  T2385 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65473 
Property  Number;  21199510115 
Status;  Excess 

Comments;  3158  sq.  ft.,  1-story,  wood  frame, 
most  recent  use — admin.,  to  be  vacated  8/ 
95,  off-site  use  only 
.  Bldg.  2167 

Fort  Leonard  Wood 

Ft.  L^nard  Wood  Co;  Pulaski  MO  65473- 
5000 

Property  Number;  21199820179  ^ 

Status;  Unutilized 

Comments;  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off¬ 
site  use  only 


Bldg.  2192,  2196,  2198 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65473- 
5000 

Property  Number;  21199820183 
Status;  Unutilized 

Comments;  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — ^barracks,  off¬ 
site  use  only 
12  Bldgs. 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65743- 
8944 

Location; 07036, 07050, 07054, 07102, 07400, 
07401,  08245,  08249  08251,  08255,  08257, 
08261. 

Property  Number;  21200410110 
Status;  Unutilized 

Comments;  7152  sq.  ft.,  6  plex  housing 
quarters,  potential  contaminants,  off-site 
use  only 
6  Bldgs. 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65743- 
8944 

Location:  07044,  07106,  07107,  08260,  08281, 
08300 

Property  Number;  21200410111 
Status;  Unutilized 

Comments;  9520  sq.  ft.,  8  plex  housing 
quarters,  potential  contaminants,  off-site 
use  only 
15  Bldgs. 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65743- 
8944 

Location; 08242,  08243, 08246-08248,  08250, 
08252-08254,  08256,  08258-08259, 
08262-08263,  08265 
Property  Number;  21200410112 
Status;  Unutilized 

Comments;  4784  sq.  ft.,  4  plex  housing 
quarters,  potential  contaminants,  off-site 
use  only 

Bldg.  08283,  08285 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65743- 
8944 

Property  Number;  21200410113 
Status;  Unutilized 

Comments;  2240  sq.  ft,  2  plex  housing 
quarters,  potential  contaminants,  off-site 
use  only 
15  Bldgs. 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65743- 
0827 

Location;  08267, 08269, 08271,  08273,  08275, 
08277,  08279,  08290,  08296, 08301 
Property  Number;  21200410114 
Status;  Unutilized 

Comments;  4784  sq.  ft.,  4  plex  housing 
quarters,  potential  contaminants,  off-site 
use  only 
Bldg.  09432 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65743- 
8944 

Property  Number:  21200410115 
Status;  Unutilized 

Comments:  8724  sq.  ft.,  6-plex  housing 
quarters,  potential  contaminants,  off-site 
use  only 

Bldg.  5006  and  5013 
Fort  Leonard  Wood 


Ft.  Leonard  Wood  Co:  Pulaski  MO  65743- 
8944 

Property  Number:  21200430064 
Status:  Unutilized 

Comments:  192  sq.  ft.,  needs  repair,  most 
recent  use — generator  bldg.,  off-site  use 
only 

Bldg.  13210, 13710 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65743- 
8944 

Property  Number:  21200430065 
Status:  Unutilized 

Comments:  144  sq.  ft.  each,  needs  repair, 
most  recent  use — communication,  off-site 
use  only 

Montana 
Building 
Bldg.  00405 
Fort  Harrison 

Ft.  Harrison  Co:  Lewis/Clark  MT  59636 
Property  Number:  21200130099 
Status:  Unutilized 

Comments:  3467  sq.  ft.,  most  recent  use — 
storage,  security  limitations 
Bldg.  Tb066 
Fort  Harrison 

Ft.  Harrison  Co:  Lewis/Clark  MT  59636 
Property  Number:  21200130100 
Status:  Unutilized 

Comments:  528  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  security  limitations 
Bldg.  00001 
Sheridan  Hall  USARC 
Helena  MT  59601 
Property  Number:  21200540093 
Status:  Unutilized 

Comments:  19,321  sq.  ft.,  most  recent  use — 
Reserve  Center 
Bldg.  00003 
Sheridan  Hall  USARC 
Helena  MT  59601 
Property  Number:  21200540094 
Status:  Unutilized 

Comments:  1950  sq.  ft.,  most  recent  use — 
maintenance/ storage 

New  Jersey 
Building 
Bldg.  732 

Armament  R  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Property  Number:  21199740315 
Status;  Unutilized 

Comments:  9077  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 
Bldg.  816C 

Armament  R,  D,  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806—5000 

Property  Number:  21200130103 

Status:  Unutilized 

Comments:  144  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
5  Bldgs. 

Picatinny  Arsenal 
Dover  NJ  07806 

Location:  3710,  3711,  3712,  3713,  3714 
Property  Number:  21200940032 
Status:  Unutilized 

Comments:  Residential  trailers,  needs  rehab, 
off-site  use  only 
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New  Mexico 
Building 
Bldg.  34198 

White  Sands  Missile  Range 
Dona  Ana  NM  88002 
Property  Number;  21200230062 
Status:  Excess 

Comments:  107  sq.  ft.,  most  recent  use — 
security,  off-site  use  only 

New  York 
Building 
Bldg.  1227 

U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Property  Number:  21200440074 
Status:  Unutilized 

Comments:  3800  sq.  ft.,  needs  repair,  possible 
asbestos/lead  paint,  most  recent  use — 
maintenance,  off-site  use  only 
Bldg.  2218 

Stewart  Newburg  USARC 
New  Windsor  Co:  Orange  NY  12553-9000 
Property  Number:  21200510067 
Status:  Unutilized 

Comments:  32,000  sq.  ft.,  poor  condition, 
requires  major  repairs,  most  recent  use — 
storage/services 
7  Bldgs. 

Stewart  Newburg  USARC 
New  yVindsor  Co:  Orange  NY  12553-9000 
Location: 2122, 2124, 2126,  2128,  2106,  2108, 
2104 

Property  Number:  21200510068 
Status:  Unutilized 

Comments;  Sq.  ft.  varies,  poor  condition, 
needs  major  repairs,  most  recent  use — 
storage/services 
Bldg.  1230 
U.S.  Army  Garrison 
Orange  NY  10996 
Property  Number:  21200940014 
Status:  Unutilized 

Comments:  4538  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — clubhouse, 
off-site  use  only 

Ohio 

Land 

Land 

Defense  Supply  Center 
Columbus  Co:  Franklin  OH  43216—5000 
Property  Number:  21200340094 
Status:  Excess 

Comments:  11  acres,  railroad  access 

Oklahoma 

Building 

Bldg.  T-838,  Fort  Sill 
838  Macomb  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Property  Number:  21199220609 
Status:  Unutilized 

Comments:  151  sq.  ft.,  wood  frame,  1  story, 
off-site  removal  only,  most  recent  use — vet 
facility  (quarantine  stable) 

Bldg.  T-954,  Fort  Sill 
954  Quinette  Road 

Lawton  Co:  Coinanche  OK  73503-5100. 
Property  Number:  21199240659 
Statusr  Unutilized 

Comments:  3571  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — motor  repair  shop 


Bldg.  T-3325,  Fort  Sill 
3325  Naylor  Road 

Lawton  Co:  Comanche  OK  73503-5100  ' 

Property  Number:  21199240681 
Status:  Unutilized 

Comments;  8832  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — warehouse 
Bldg.  T-4226 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503 
Property  Number;  21199440384 
Status:  Unutilized 

Comments:  114  sq.  ft.,  1-story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use — storage,  off-site  use  only 
Bldg.  P-1015,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Property  Number;  21199520197 
Status:  Unutilized 

Comments:  15402  sq.  ft.,  1-story,  most  recent 
use — storage,  off-site  use  only 
Bldg.  P-366,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503 
Property  Number;  21199610740 
Status:  Unutilized 

Comments:  482  sq.  ft.,  possible  asbestos, 
most  recent  use — storage,  off-site  use  only 
Building  P-5042 
Fort  Sill 

Lawton  Co;  Comanche  OK  73503-5100 
Property  Number:  21199710066 
Status:  Unutilized 

Comments:  119  sq.  ft.,  possible  asbestos  and 
lead  paint,  most  recent  use — heatplant,  off¬ 
site  use  only 
4  Buildings 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  T-6465,  T-6466,  T-6467,  T-6468 
Property  Number:  21199710086 
Status:  Unutilized 

Comments:  Various  sq.  ft.,  possible  asbestos 
and  lead  paint,  most  recent  use — range 
support,  off-site  use  only 
Bldg.  T-810 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  Number:  21199730350 
Status:  Unutilized 

Comments:  7205  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — hay  storage, 
off-site  use  only 
Bldg.  T-837,  T-839 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  Number:  21199730351 
Status:  Unutilized 

Comments:  Approx.  100  sq.  ft.  each,  possible 
asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  P-934 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  Number:  21199730353 
Status:  Unutilized 

Comments:  402  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  T-1468,  T-1469 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  Number:  21199730357 
Status:  Unutilized 


Comments:  114  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  T-1470 
Fort  Sill 

Lawton  Co:  Comanche  OK  735O3-51O0 
Property  Number:  21199730358 
Status:  Unutilized 

Comments:  3120  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off¬ 
site  use  only 
Bldg.  T-1954,  T-2022 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503—5100 
Property  Number:  21199730362 
Status:  Unutilized  ' 

Comments;  Approx.  100  sq.  ft.  each,  possible 
asbestos/lead  paint,  most  recent  use — 

•  storage,  off-site  use  only 
Bldg.  T-2184 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  Number;  21199730364 
Status:  Unutilized 

Comments:  454  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  T-2186,  T-2188,  T-2189 
Fort  Sill 

Lawton  Co:  Comanche  OK  73303-5100 
Property  Number:  21199730366 
Status:  Unutilized 

Comments:  1656-3583  sq.  ft.,  possible 
asbe.stos/lead  paint,  most  recent  use — 
vehicle  maint.  shop,  off-site  use  only 
Bldg.  T-2187 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  Number:  21199730367  - 
Status:  Unutilized 

Comments:  1673  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off¬ 
site  use  only 

Bldg.  T-2291  thru  T-2296 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  Number:  21199730372 
Status:  Unutilized 

Comments:  400  sq.  ft.  each,  possible 
asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  T-3001,  T-3006 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  Number:  21199730383 
Status:  Unutilized 

Comments;  Approx.  9300  sq.  ft.,  possible 
asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  T-3314 
Fort  Sill 

Lawton  Co;  Comanche  OK  73503-5100 
Property  Number:  21199730385 
Status;  Unutilized 

Comments:  229  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — office,  off-site  use 
only 

Bldg.  T-5041 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503—5100 
Property  Number;  21199730409 
Status:  Unutilized 

Comments:  763  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 
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Bldg.  T-5420 

Fort  Sill 

Property  Number:  21200710104  j 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized  | 

Lawton  Co:  Comanche  OK  73503-5100 

Property  Number:  21199910158 

Comments:  1558  sq.  ft.,  most  recent  use —  | 

Property  Number:  21199730414 

Status:  Unutilized 

storage  shed,  off-site  use  only  | 

Status:  Unutilized 

Comments:  64  sq.  ft.,  possible  asbestos/lead 

Bldg.  01514 

Conunents:  189  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — control  tower,  off- 

Fort  Sill  ^ 

paint,  most  recent  use — fuel  storage,  off- 

site  use  only 

Lawton  OK  73501  ^ 

site  use  only 

Bldg.  P-7230 

Property  Number:  21200710105  t 

Bldg.  T-7775 

Fort  Sill 

Status:  Unutilized  I 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Comments:  1602  sq.  ft.,  most  recent  use —  1 

Lawton  Co:  Comanche  OK  73503-5100 

Property  Number:  21199910159 

storage,  off-site  use  only 

Property  Number:  21199730419 

Status:  Unutilized 

Bldg.  05685 

Status:  Unutilized 

Comments:  160  sq.  ft.,  possible  asbestos/lead 

Fort  Sill 

Comments:  1452  sq.  ft.,  possible  asbestos/ 

paint,  most  recent  use — transmitter  bldg.. 

Lawton  OK  73501 

lead  paint,  most  recent  use — private  club. 

off-site  use  only 

Property  Number:  21200820152 

off-site  use  only 

Bldg.  S-4023 

Status:  Unutilized 

4  Bldgs. 

Fort  Sill 

Comments:  24,072  sq.  ft.,  concrete  block  w/ 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

brick,  off-site  use  only 

P-617,  P-1114,  P-1386,  P-1608 

Property  Number;  21200010128 

Bldg.  07480 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Fort  Sill 

Property  Number:  21199910133 

Comments:  1200  sq.  ft.,  possible  asbestos/ 

Lawton  OK  73501 

Status;  Unutilized 

lead  paint,  most  recent  use — storage,  off- 

Property  Number:  21200920002 

Comments;  106  sq.  ft.,  possible  asbestos/lead 

site  use  only 

Status:  Unutilized 

paint,  most  recent  use — utility  plant,  off- 

Bldg.  P-747 

Comments:  1200  sq.  ft.,  most  recent  use —  ' 

site  use  only 

Fort  Sill 

recreation,  off-site  use  only  j 

Bldg.  P-746 

Lawton  Co:  Comanche  OK  73503-5100 

Bldg.  01509, 01510  "  I 

Fort  Sill 

Property  Number:  21200120120 

Fort  Sill  f 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Lawton  OK  73501 

Property  Number:  21199910135 

Comments:  9232  sq.  ft.,  possible  asbestos/ 

Property  Number:  21200920060 

Status:  Unutilized 

lead  paint,  most  recent  use — lab,  off-site 

Status:  Unutilized  i 

Comments:  6299  sq.  ft.,  possible  asbestos/ 

use  only 

Comments:  Various  sq.  ft.,  most  recent  use — 

lead  paint,  most  recent  use — admin.,  off- 

Bldg.  P-842 

vehicle  maint.  shop,  off-site  use  only 

site  use  only 

Fort  Sill 

4  Bldgs. 

Bldg.  P-2582 

Lawton  Co:  Comanche  OK  73503-5100 

Fort  Sill 

Fort  Sill 

Property  Number:  21200120123 

2591, 2593,  2595,  2604 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Lawton  OK  73501 

Property  Number:  21199910141 

Comments;  192  sq.  ft.,  possible  asbestos/lead 

Property  Number:  21200920061  , ; 

Status:  Unutilized 

paint,  most  recent  use — storage,  off-site  use 

Status:  Unutilized  j 

Comments:  3672  sq.  ft.,  possible  asbestos/ 

only 

Comments:  Various  sq.  ft.,  most  recent  use —  ! 

lead  paint,  most  recent  use^-admin.,  off- 

Bldg.  T-911 

classroom/admin,  off-site  use  only 

site  use  only 

Fort  Sill 

Bldg.  06456 

Bldg.  P-2914 

Lawton  Co;  Comanche  OK  73503-5100 

Fort  Sill 

Fort  Sill 

Property  Number:  21200120124 

Lawton  OK  73501  ! 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Property  Number:  21200930003 

Property  Number;  21199910146 

Comments:  3080  sq.  ft.,  possible  asbestos/ 

Status:  Unutilized 

Status:  Unutilized 

lead  paint,  most  recent  use — office,  off-site 

Comments:  413  sq.  ft.  range  support  facility. 

Comments:  1236  sq.  ft.,  possible  asbestos/ 

use  only 

off-site  use  only 

lead  paint,  most  recent  use — storage,  off- 

Bldg.  P-1672 

site  use  only 

Fort  Sill 

.  Bldg.  P-5101 

Lawton  Co:  Comanche  OK  73503-5100 

Building 

Fort  Sill 

Property  Number:  21200120126 

Bldg.  03001 

Lawton  Co:  Comanche  OK  73503-5100 

Status;  Unutilized 

Jonas  H.  Lien  AFRC 

Property  Number:  21199910153 

Comments:  1056  sq.  ft.',  possible  asbestos/ 

Sioux  Falls  SD  57104 

Status;  Unutilized 

lead  paint,  most  recent  use — storage,  off- 

Property  Number:  21200740187 

Comments:  82  sq.  ft.,  possible  asbestos/lead 

site  use  only 

Status:  Unutilized 

paint,  most  recent  use — gas  station,  off-site 

Bldg.  S-2362 

Comments:  33282  sq.  ft.,  most  recent  use — 

use  only 

Fort  Sill 

training  center  i 

Bldg.  S-6430 

Lawton  Co:  Comanche  OK  73503-5100 

Bldg.  03003  j 

Fort  Sill 

Property  Number:  21200120127 

Jonas  H.  Lien  AFRC  i 

Lawton  Co:  Comanche  OK  73503-5100 

Status:  Unutilized 

Sioux  Falls  SD  57104  1 

Property  Number:  21199910156 

Comments:  64  sq.  ft.,  possible  asbestos/lead 

Property  Number:  21200740188 

Status:  Unutilized 

paint,  most  recent  use — gatehouse,  off-site 

Status:  Unutilized  j 

Comments:  2080  sq.  ft.,  possible  asbestos/ 

use  only 

Comments:  4675  sq.  ft.,  most  recent  use —  i 

lead  paint,  most  recent  use — grange  support. 

Bldg.  P-2589 

vehicle  maint.  shop 

off-site  use  only 

Fort  Sill 

Bldg.  T-6461 

Lawton  Co:  Comanche  OK  73503-5100 

Fort  Sill 

Property  Number:  21200120129 

Building 

Lawton  Co:  Comanche  OK  73503-5100 

Status;  Unutilized 

Bldg.  Trail 

Property  Number;  21199910157 

Comments:  3672  sq.  ft.,  possible  asbestos/ 

Fort  Campbell 

Status:  Unutilized 

lead  paint,  most  recent  use — storage,  off-  « 

Montgomery  TN  42223 

Comments:  200  sq.  ft.,  possible  asbestos/lead 

site  use  only 

Property  Number:  21200920010 

paint,  most  recent  use — range  support,  off- 

Bldgs.  00937,  00957 

Status:  Excess 

site  use  only 

Fort  Sill 

Comments:  2104  sq.  ft.,  double-wide  trailer. 

Bldg.  T-6462 

Lawton  OK  73501 

off-site  use  only 

i 

- - - - - - : _ _ _ ^ 
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Bldg.  00001  ■  rv. 

Fort  Campbell .  • 

Christian  TN  42223 
Property  Number:  21200920027 
Status:  Unutilized 

Comments:  Double  wide  trailer,  off-site  use 
only 
Land 

Parcel  No.  1 
Fort  Campbell 
Tract  No.  13M-3 
Montgomery  TN  42223 
Property  Number:  21200920003 
Status:  Excess 

Comments:  6.89  acres/thick  vegetation 
Parcel  No.  2 
Fort  Campbell 

Tract  Nos.  12M-16B  &  13M-3 
Montgomery  TN  42223 
Property  Number:  21200920004 
Status:  Excess 

Comments:  3.41  acres/wooded 
Parcel  No.  3  ' 

Fort  Campbell 
Tract  No.  12M-4 
Montgomery  TN  42223 
Property  Number:  21200920005 
Status:  Excess 

Comments:  6.56  acre/wooded 
Parcel  No.  4  . 

Fort  Campbell 

Tract  Nos.  lOM-22  &10M-23 
Montgomery  TN  42223 
Property  Number:  21200920006 
Status:  Excess 

Comments:  5.73  acres/wooded 
Parcel  No.  5 
Fort  Campbell 
Tract  No.  lOM-20 
^Montgomery  TN  42223 
Property  Number:  21200920007 
Status:  Excess 

Comments:  3.86  acres/wooded 
Parcel  No.  7 
Fort  Campbell 
Tract  No.  lOM-10 
Montgomery  TN  42223 
Property  Number:  21200920008 
Status:  Excess 

Comments:  9.47  acres/wooded 
Parcel  No.  8 
Fort  Campbell 
Tract  No.  8M-7 
Montgomery  TN  42223 
Property  Number:  21200920009 
Status:  Excess 

Comments:  15.13  acres/wooded 
Parcel  No.  6 
Fort  Campbell 
Hwy  79 

Montgomery  TN  42223 
Property  Number:  21200940013 
Status:  Excess 

Comments:  4.55  acres,  wooded  w/dirt  road/ 
fire  break 

Texas 

Building 

Bldg.  7137,  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916 
Property  Number:  21199640564 
Status:  Unutilized 

Comments:  35,736  sq.  ft.,  3-story,  most  recent 
use — housing,  off-site  use  only 


Bldg.  92043 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200020206 
Status:  Unutilized 

Comments:  450  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  92044 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200020207 
Status:  Unutilized 

Comments:  1920  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only 
Bldg.  92045 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200020208 
Status:  Unutilized 

Comments:  2108  sq.  ft.,  most  recent  use — 
maint.,  off-site  use  only 
Bldg.  56305 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200220143 
Status:  Unutilized 

Comments:  2160  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only 
Bldgs.  56620,  56621 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
'  Property  Number:  21200220146 
Status:  Unutilized 

Comments:  1120  sq.  ft.,  most  recent  use — 
shower,  off-site  use  only 
Bldg.  56626, 56627 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200220147 
Status:  Unutilized 

Comments:  1120  sq.  ft.,  most  recent  use — 
shower,  off-site  use  only 
Bldg.  56628 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200220148 
Status:  Unutilized 

Comments:  1133  sq.  ft.,  most  recent  use — 
shower,  off-site  use  only 
Bldgs.  56636,  56637 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200220150 
Status:  Unutilized 

Comments:  1120  sq.  ft.,  most  recent  use — 
shower,  off-site  use  only 
Bldg.  56638 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200220151 
Status:  Unutilized 

Comments:  1133  sq.  ft.,  most  recent  use — 
shower,  off-site  use  only 
Bldgs.  56703,  56708 
Fort  Hood 

Et.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200220152 
Status:  Unutilized 

Comments:  1306  sq.  ft.,  most  recent  use — 
shower,  off-site  use  only 
Bldg.  56758 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200220154 


Status:  Unutilized 

Comments:  1133  sq.  ft.,  most  recent  use — 
shower,  off-site  use  only 
Bldgs.  P6220,  P6222 
Fort  Sam  Houston 
Camp  Bullis 

San  Antonio  Co:  Bexar  TX 
Property  Number:  21200330197 
Status:  Unutilized 

Comments:  384  sq.  ft.,  most, recent  use — 
carport/storage,  off-site  use  only 
Bldgs.  P6224,  P6226 
Fort  Sam  Houston 
Camp  Bullis 

San  Antonio  Co:  Bexar  TX 
Property  Number:  21200330198 
Status:  Unutilized 

Comments:  384  sq.  ft.,  most  recent  use — 
carport/storage,  off-site  use  only 
Bldg.  92039 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200640101 
Status:  Excess 

Comments:  80  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldgs.  04281,  04283 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200720085 
Status:  Excess 

Comments:  4000/8020  sq.  ft.,  most  recent 
use — storage  shed,  off-site  use  only 
Bldg.  04284 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200720086 
Status:  Excess 

Comments:  800  sq.  ft.,  presence  of  asbestos, 
most  recent  use — storage  shed,  off-site  use 
only 

Bldg.  04285 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200720087 
Status:  Excess 

Comments:  8000  sq.  ft.,  most  recent  use — 
storage  shed,  off-site  use  only 
Bldg.  04286 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200720088 
Status:  Excess 

Comments:  36,000  sq.  ft.,  presence  of 
asbestos,  most  recent  use — storage  shed, 
off-site  use  only 
Bldg.  04291 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200720089 
Status:  Excess 

Comments:  6400  sq.  ft.,  presence  of  asbestos, 
most  recent  use — storage  shed,  off-site  use 
only 

Bldg.  4410 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200720090 
Status:  Excess 

Comments:  12,956  sq.  ft.,  presence  of 
asbestos,  most  recent  use — simulation 
center,  off-site  use  only 
Bldgs.  10031,  10032,  10033 
Fort  Hood 
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Bell  TX  76544 

Property  Number:  21200720091 
Status:  Excess 

Comments:  2578/3383  sq.  ft.,  presence  of 
asbestos,  most  recent  use — admin.,  off-site 
use  only 

Bldg.  56524,  56532 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200720092 
Status:  Excess 

Comments:  600  sq.  ft.,  presence  of  asbestos, 
most  recent  use— dining,  off-site  use  only 
Bldg.  56435 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200720093 
Status:  Excess 

Comments:  3441  sq.  ft.,  presence  ot  asbestos, 
most  recent  use — barracks,  off-site  use  only 
Bldg.  05708 
Fort  Hood 
Bell  TX  76544  ' 

Property  Number:  21200720094 
Status:  Excess 

Comments:  1344  sq.  ft.,  most  recent  use — 
community  center,  off-site  use  only 
Bldg.  90001 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200720095 
Status:  Excess 

Comments:  3574  sq.  ft.,  presence  of  asbestos, 
most  recent  use — ^transmitter  bldg.,  off-site 
use  only  . 

Bldg.  93013 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200720099 
Status:  Excess 

Comments:  800  sq.  ft.,  most  recent  use — club, 
off-site  use  only 
5  Bldgs. 

Fort  Hood 
Bell  TX  76544 

Location: 56541, 56546,  56547,  56548,  56638 
Property  Number:  21200740195 
Status:  Excess 

Comments:  1120/1133  sq.  ft.,  presence  of 
asbestos,  most  recent  use — lavatory',  off-site 
use  only 
4  Bldgs. 

Fort  Hood 
Bell  TX  76544 

Location: 00229, 00230, 00231,  00232 
Property  Number:  21200810048 
Status:  Unutilized 

Comments:  Various  sq.  ft.,  presence  of 
asbestos,  most  recent  use — training  aids 
center,  off-site  use  only 
Bldg.  00324 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200810049 
Status:  Unutilized 

Comments:  13,319  sq.  ft.,  most  recent  usq — 
roller  skating  rink,  off-site  use  only 
Bldgs.  00710, 00739,  00741 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200810050 
Status:  Unutilized 

Comments:  Various  sq.  ft.,  presence  of 
asbestos,  most  recent  use — repair  shop,  off¬ 
site  use  only 


5  Bldgs. 

Fort  Hood 
Bell  TX  76544 

Location:  00711, 00712, 02219, 02612, 05780 
Property  Number:  21200810051 
Status:  Unutilized 

Comments:  Various  sq.  ft.,  presence  of 
asbestos,  most  recent  use — storage,  off-site 
use  only 
Bldg.  00713 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200810052 
Status:  Unutilized 

Comments:  3200  sq.  ft.,  presence  of  asbestos, 
most  recent  use — hdqts.  bldg.,  off-site  use 
only 

Bldgs.  1938,  04229 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200810053 
Status:  Unutilized 

Comments:  2736/9000  sq.  ft.,  presence  of 
asbestos,  most  recent  use — admin.,  off-site 
use  only 

Bldgs.  02218,  02220 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200810054 
Status:  Unutilized 

Comments:  7289/1456  sq.  ft.,  presence  of 
asbestos,  most  recent  use — museum,  off¬ 
site  use  only 
Bldg.  0350 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200810055 
Status:  Unutilized 

Comments:  28,290  .sq.  ft.,  presence  of 
asbestos,  most  recent  use — veh.  maint. 
shop,  off-site  use  only 
Bldg.  04449 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200810056 
Status:  Unutilized 

Comments:  3822  sq.  ft.,  most  recent  use — 
police  station,  off-site  use  only 
Bldg.  91077 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200810057 
Status:  Unutilized 

Comments:  3200  sq.  ft.,  presence  of  asbestos, 
most  recent  use — educational  facility,  off¬ 
site  use  only 
Bldg.  1610 
Fort  Bliss 
El  Paso  TX  79916 
Property  Number:  21200810059 
Status:  Excess 

Comments:  11056  sq.  ft.,  concrete/stucco, 
most  recent  use — gas  station/store,  off-site 
use  only 
Bldg.  1680 

Fort  Bliss  • 

El  Paso  TX  79916 
Property  Number:  21200810060 
Status:  Excess 

Conunents:  3690  sq.  ft.,  concrete/ stucco,  most 
recent  use — restaurant,  off-site  use  only 
12  Bldgs. 

Fort  Hood 

Ft.  Hood  TX  76544 


Location: 56522,  56523,  56525,  56533,  56534,  | 

56535, 56539,  56542,  56543,  56544,  56545,  f 

56549  * 

Property  Number:  21200820153 
Status:  Excess 

Comments:  600/607  sq.  ft.,  presence  of 
asbestos,  most  recent  use— dining,  off-site 
use  only 
10  Bldgs. 

Fort  Hood 

Ft.  Hood  TX  76544 

Location: 56622, 56623,  56624,  56625,  56629.  j 

56632, 56633, 56634, 56635, 56639 
Property  Number:  21200820154 
Status:  Excess 

Comments:  500/507  sq.  ft.,  presence  of 
asbestos,  most  recent  use— dining,  off-site 
use  only 
6  Bldgs. 

Fort  Hood 
Bell  TX  76544 

Location: 56412, 57023, 57024, 57025, 57009, 

57010 

Property  Number:  21200840070 
Status:  Excess 

Comments:  Presence  of  asbestos^  most  recent 
use — storage,  off-site  use  only 
9  Bldgs. 

Fort  Hood 
Bell  TX  76544 

Location:  56529,  56618,  56702,  56710,  56752, 

56753,  56754,  .56755,  .56759 
Property  Number:  21200840071 
Status:  Excess  ^ 

Comments:  Presence  of  asbestos,  most  recent 
use — dining  facility,  off-site'use  only 
Bldg.  56703 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200840072 
Status:  Excess 

Comments:  1306  sq.  ft.,  presence  of  asbestos, 
most  recent  use — shower,  off-site  use  only 
Bldg.  57005 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200840073 
Status:  Excess 

Comments:  500  sq.  ft.,  presence  of  asbestos, 
most  recent  use — water  supply/ treatment, 
off-site  use  only 
Land 
1  acre 

Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234 
Property  Number:  21200440075 
Status:  Excess 

Comments:  1  acre,  grassy  area 
Utah 
Building 
Bldg.  00001 

Borgstrom  Hall  USARC 
Ogden  UT  84401 
Property  Number:  21200740196 
Status:  Excess 

Comments:  16543  sq.  ft.,  most  recent  use — 
training  center,  off-site  use  only 
Bldg.  00002 
Borgstrom  Hall  USARC 
Ogden  UT  84401 
Property  Number:  21200740197 
Status:  Excess 

Comments:  3842  sq.  ft.,  most  recent  use — 
vehicle  maint.  shop,  off-site  use  only 
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Bldg.  00005 
Borgstrom  Hall  USARC 
Ogden  UT  84401 
Property  Number;  21200740198 
Status:  Excess 

Comments:  96  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Virginia 

Building 

Fort  Story 
Ft.  Story  VA  23459 
Property  Number:  21200720065 
Status:  Unutilized 

Comments:  525  sq.  ft.,  most  recent  use — 
power  plant,  off-site  use  only 
Bldg.  01633 
Fort  Eustis 
Ft.  Eustis  VA  23604 
Property  Number:  21200720076 
Status:  Unutilized 

Comments:  240  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  02786 
Fort  Eustis 
Ft.  Eustis  VA  23604 
Property  Number:  21200720084 
Status:  Unutilized 

Comments:  1596  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only 
Bldg.  P0838 
Fort  Eustis 
Ft.  Eustis  VA  23604 
Property  Number:  21200830005 
Status:  Unutilized 

Comments:  576  sq.  ft.,  most  recent  use — rec 
shelter,  off-site  use  only 

Washington 

Building 

Bldg.  CO909,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  Number:  21199630205 
Status;  Unutilized 

Comments:  1984  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — admin.,  off¬ 
site  use  only 
Bldg.  1164,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  Number:  21199630213 
Status;  Unutilized 

Comments:  230  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storehouse,  off-site 
use  only 

Bldg.  1307,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  Number:  21199630216 
Status:  Unutilized 

Comments:  1092  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off¬ 
site  use  only 
Bldg.  1309,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  Number:  21199630217 
Status:  Unutilized 

Comments:  1092  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off¬ 
site  use  only 
Bldg.  2167,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  Number:  21199630218 
Status:  Unutilized 


Comments:  288  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — warehouse,  off-site 
use  only 

Bldg.  4078,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  Number:  21199630219 
Status;  Unutilized 

Comments:  10200  sq.  ft.,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — warehouse,  off-site  use  only 
Bldg.  9599,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  Number:  21199630220 
Status:  Unutilized 

Comments:  12366  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — warehouse, 
off-site  use  only 
Bldg.  A1404,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number;  21199640570 
Status:  Unutilized 

Comments;  557  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 
Bldg.  E0347 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199710156 
Status:  Unutilized 

Comments:  1800  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — office,  off-site 
use  only 

Bldg.  B1008,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199720216 
Status;  Unutilized 

Comments:  7387  sq.  ft.,  2-story,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — medical  clinic,*off-site  use  only 
Bldgs.  CO509,  CO709,  CO720 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199810372 
Status:  Unutilized 

Comments:  1984  sq.  ft.,  possible  asbestos/ 
lead  paint,  needs  rehab,  most  recent  use — 
storage,  offsite  use  only 
Bldg.  5162 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199830419 
Status:  Unutilized 

Comments;  2360  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — office,  offsite  use  only 
Bldg.  5224 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199830433 
Status:  Unutilized 

Comments:  2360  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — educ.  fac.,  off-site  use  only 
Bldg.  UOOIB 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920237 
Status:  Excess 

Comments:  54  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
control  tower,  off-site  use  only 
Bldg.  UOOlC 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920238 


Status;  Unutilized 

Comments:  960  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
supply,  offsite  use  only 
10  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Location;  U002B,  U002C,  U005C.  U0151, 
U016E,  U019C,  U022A,  U028B,  0091A, 
U093C 

Property  Number;  21199920239 
Status:  Excess 

Comments:  600  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
range  house,  off-site  use  only 

6  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Location:  U003A,  U004B,  U006C,  U015B, 
U016B,  U019B 

Property  Number:  21199920240 
Status:  Unutilized 

Comments:  54  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
control  tower,  off-site  use  only 
Bldg.  U004D 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920241 
Status:  Unutilized 

Comments:  960  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
supply,  off-site  use  only  . 

Bldg.  U005A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number;  21199920242 
Status:  Unutilized 

Comments:  360  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
control  tower,  qff-site  use  only 

7  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Location;  U014A,  U022B,  U023A,  U043B, 
U059B,  U060A,  UlOlA 
Property  Number:  21199920245 
Status:  Excess 

Comments:  Needs  repair,  presence  of 
asbestos/lead  paint,  most  recent  use — ofc/ 
tower/ support,  off-site  use  only 
Bldg.  U015J 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920246 
Status:  Excess 

Comments:  144  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
tower,  off-site  use  only 
Bldg.  U018B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number;  21199920247 
Status:  Unutilized 

Comments:  121  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
range  house,  off-site  use  only 
Bldg.  U018C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920248 
Status:  Unutilized 

Comments:  48  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  off-site  use  only 
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Bldg.  U024D 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920250 
Status:  Unutilized 

Comments:  120  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
ammo  bldg.,  offrsite  use  only  • 

Bldg.  U027A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA 
Property  Number:  21199920251 
Status:  Excess 

Comments:  64  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
tire  house,  off-site  use  only 
Bldg.  U031A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920253 
Status:  Excess 

Comments:  3456  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — line  shed,  off-site  use  only 
Bldg.  U031C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920254 
Status:  Unutilized 

Comments:  32  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  off-site  use  only 
Bldg.  U040D 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920255 
Status:  Excess 

Comments:  800  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
range  house,  off-site  use  only 
Bldgs.  U052C,  U052H 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920256 
Status:  Excess 

Comments:  Various  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — range  house,  bff-site  use  only 
Bldgs.  U035A,  U035B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920257 
Status:  Excess 

Comments:  192  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
shelter,  off-site  use  only 
Bldg.  U035C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920258 
Status:  Excess 

Comments:  242  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
range  house,  off-site  use  only 
Bldg.  U039A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920259 
Status:  Excess 

Conunents:  36  .sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
control  tower,  off-site  use  only 
Bldg.  U039B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 


Property  Number:  21199920260 
Status:  Excess 

Comments:  1600  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — grandstand/bleachers,  off-site 
use  only 
Bldg.  U039C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920261 
Status:  Excess 

Comments:  600  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
support,  off-site  use  only 
Bldg.  U043A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920262 
Status:  Excess 

Comments:  132  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
range  house,  off-site  use  only 
Bldg.  U052A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920263 
Status:  Excess 

Comments:  69  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
tower,  off-site  use  only 
Bldg.  U052E 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920264 
Status:  Excess 

Comments:  600  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  U052G 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920265 
Status:  Excess 

Comments:  1600  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — shelter,  off-site  use  only 

3  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co;  Pierce  WA  98433 
Location:  U058A,  U103A,  U018A 
Property  Number;  21199920266 
Status:  Excess 

Comments:  36  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
control  tower,  off-site  use  only 
Bldg.  U059A 
Fort  Lewis 

Ft.  Lewis  Co;  Pierce  WA  98433 
Property  Number:  21199920267 
Status:  Excess 

Comments:  16  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
tower,  off-site  use  only 
Bldg.  U093B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920268 
Status:  Excess 

Comments:  680  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
range  house,  off-site  use  only 

4  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 


Location:  UlOlB,  UlOlC,  U507B,  U557A 
Property  Number:  21199920269 
Status:  Excess 

Comments;  400  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  off-site  use  only 
Bldg.  UllOB 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920272 
Status:  Excess 

Comments:  138  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
support,  off-site  use  only 
6  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Location:  UlllA,  U015A,  U024E,  U052F, 
U109A,  UllOA 

Property  Number:  21199920273 
Status:  Excess 

Comments:  1000  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — support/shelter/mess,  off-site 
use  only 
Bldg.  U112A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920274 
Status:  Excess 

Comments:  1600  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — shelter,  off-site  use  only 
Bldg.  U115A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920275 
Status;  Excess 

Comments:  36  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
tower,  off-site  use  only  i 

Bldg.  U507A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920276 
Status:  Excess 

Comments:  400  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
support,  off-site  use  only 
Bldg.  C0120 
Fort  Lewis 

Ft.  Lewis  Co:  Pierge  WA  98433 
Property  Number:  21199920281 
Status:  Excess 

Comments:  384  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
scale  house,  off-site  use  only 
Bldg.  01205 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920290 
Status:  Excess 

Comments:  87  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use^ 
storehouse,  off-site  use  only 
Bldg.  01259 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920291 
Status:  Excess 

Comments:  16  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  01266 
Fort  Lewis 
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Ft.  Lewis  Co:  Pierce  WA  98433  . 

Property  Number:  21199920292 
Status:  Excess 

Comments:  45  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
shelter,  off-site  use  only 
Bldg.  1445 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920294 
Status:  Excess 

Comments:  144  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
generator  bldg.,  off-site  use  only 
Bldgs.  03091,  03099 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920296 
Status:  Excess 

Comments:  Various  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — sentry  station,  off-site  use  only 
Bldg.  4040 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920298 
Status:  Excess 

Comments:  8326  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — shed,  off-site  use  only 
Bldgs.  4072,  5104 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920299 
Status:  Excess 

Comments:  24/36  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 
only 

Bldg.  4295 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920300 
Status:  Excess 

Comments:  48  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  6191 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920303 
Status:  Excess 

Comments:  3663  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — exchange  branch,  off-site  use 
only 

Bldgs.  08076,  08080 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920304 
Status:  Excess 

Comments:  3660/412  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  off-site  use 
only 

Bldg.  08093 
Fort  Lewis 

Ft!  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920305 
Status:  Excess 

Comments:  289  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
boat  storage,  off-site  use  only 
Bldg.  8279 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 


Property  Number:  21199920306 
Status:  Excess 

Comments:  210  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
fuel  disp.  fac.,  off-site  use  only 
Bldgs.  8280,  8291 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920307 
Status:  Excess 

Comments:  800/464  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage,  off-site  use  only 
Bldg.  8956 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920308 
Status:  Excess  , 

Comments:  100  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  9530 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920309 
Status:  Excess 

Comments:  64  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
sentry  station,  off-site  use  only 
Bldg.  9574 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920310 
Status:  Excess 

Comments:  6005  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — veh.  shop.,  off-site  use  only 
Bldg.  9596 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 
Property  Number:  21199920311 
Status:  Excess 

Comments:  36  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
gas  station,  off-site  use  only 

COE 

California 
Building 
4  Bldgs. 

OTH-B  Radar  Site 
Tulelake  CA  91634 
Property  Number:  31200840001 
Status:  Unutilieed 
Comments:  Most  recent  use — 

communications/ vehicle  maint.,  off-site 
use  only 

Kentucky 

Building 

Green  River  Lock  #3 
Rochester  Co:  Butler  KY  42273 
Location:  SR  70  west  from  Morgantown,  KY, 
approximately  7  miles  to  site 
Property  Number:  31199010022 
Status:  Unutilized 

Comments:  980  sq.  ft.;  2  story  wood  frame; 
two  story  residence;  potential  utilities; 
needs  major  rehab 
Land 

Tract  2625 

Barkley  Lake,  Kentucky,  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211 


Location:  Adjoining  the  village  of  Rockcastle 
Property  Number:  31199010025 
Status:  Excess 

Comments:  2.57  acres;  rolling  and  wooded 
Tract  2709-10  and  2710-2 
Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211 
Location:  2V2  miles  in  a  southerly  direction 
from  the  village  of  Rockcastle 
Property  Number:  31199010026 
Status:  Excess 

Comments:  2.00  acres;  steep  and  wooded 
Tract  2708-1  and  2709-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211 
Location:  2V2  miles  in  a  southerly  direction 
from  the  village  of  Rockcastle 
Property  Number:  31199010027 
Status:  Excess 

Comments:  3.59  acres;  rolling  and  wooded; 

no  utilities 
Tract  2800 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211 
Location:  4y2  miles  in  a  southeasterly 
direction  from  the  village  of  Rockcastle 
Property  Number:  31199010028 
Status:  Excess 

Comments:  5.44  acres;  steep  and  wooded 
Tract  2915 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211 
Location:  6y2  miles  west  of  Cadiz 
Property  Number:  31199010029 
Status:  Excess 

Comments:  5.76  acres;  steep  and  wooded;  no 
utilities 
Tract  2702 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211 
Location:  1  mile  in  a  southerly  direction  from 
the  village  of  Rockcastle 
Property  Number:  31199010031 
Status:  Excess 

Comments:  4.90  acres;  wooded;  no  utilities 
Tract  4318 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212 
Location:  Trigg  Co.  adjoining  the  city  of 
Canton,  KY,  on  the  waters  of  Hopson  Creek 
Property  Number:  31199010032 
Status:  Excess 

Comments:  8.24  acres;  steep  and  wooded 
Tract  4502 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212 
Location:  3^/2  miles  in  a  southerly  direction 
from  Canton,  KY 
Property  Number:  31199010033 
Status:  Excess 

Comments:  4.26  acres;  steep  and  wooded 
Tract  4611 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212 
Location:  5  miles  south  of  Canton,  KY 
Property  Number:  31199010034 
Status:  Excess  » 

Comments:  10.51  acres;  steep  and  wooded; 

no  utilities 
Tract  4619 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212 
Location:  4y2  miles  south  from  Canton,  KY 
Property  Number:  31199010035 
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Status:  Excess 

Comments:  2.02  acres;  steep  and  wooded;  no 
utilities 
Tract  4817 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212 
Location:  6V2  miles  south  of  Canton,  KY 
Property  Number:  31199010036 
Status:  Excess 

Comments:  1.75  acres;  wooded 
Tract  1217 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddywille  Co:  Lyon  KY  42030 
Location:  On  the  north  side  of  the  Illinois 
Central  Railroad 
Property  Number:  31199010042 
Status:  Excess 

Comments:  5.80  acres;  steep  and  wooded 
Tract  1906 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030 
Location:  Approximately  4  miles  east  of 
Eddyville,  KY 

Property  Number:  31199010044 
Status:  Excess 

Comments:  25.86  acres;  rolling  steep  and 
partially  wooded;  no  utilities 
Tract  1907 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038 
Location:  On  the  waters  of  Pilfen  Creek,  4 
miles  east  of  Eddyville,  KY  _  . 

Property  Number:  31199010045 
Status:  Excess 

Comments:  8.71  acres;  rolling  steep  and 
wooded:  no  utilities 
Tract  2001  #1 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030 
Location:  Approximately  4V2  miles  east  of 
Eddyville,  KY 

Property  Number:  31199010046 
Status;  Excess 

Comments:  47.42  acres;  steep  and  wooded; 

no  utilities 
Tract  2001  #2 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030 
Location:  Approximately  4V2  miles  east  of 
Eddyville,  KY 

Property  Number:  31199010047 
Status;  Excess  . 

Comments;  8.64  acres;  steep  and  wooded;  no 
utilities 
Tract  2005 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co;  Lyon  KY  42030 
Location:  Approximately  5V2  miles  east  of 
Eddyville,  KY 

Property  Number;  31199010048 
Status:  Excess 

Comments:  4.62  acres;  steep  and  wooded;  no 
utilities 
Tract  2307 

Barkley  Lake.  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030 
Location:  Approximately  7V2  miles 
southeasterly  of  Eddyville,  KY 
Property  Number:  31199010049 
Status:  Excess 

Comments:  11.43  acres;  steep;  rolling  and 
wooded:  no  utilities 
Tract  2403 

Barkley  Lake,  Kentucky  and  Tennessee 


Eddyville  Co:  Lyon  KY-42030 
Location;  7  miles  southeasterly  of  Eddyville, 
KY 

Property  Number:  31199010050 
Status:  Excess 

Comments:  1.56  acres;  steep  and  wooded;  no 
utilities 
Tract  2504 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030 
Location:  9  miles  southeasterly  of  Eddyville, 
KY 

Property  Number:  31199010051 
Status:  Excess 

Comments:  24.46  acres;  steep  and  wooded; 

no  utilities 
Tract  214 

Bafkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045 
Location:  South  of  the  Illinois  Central 
Railroad.  1  mile  east  of  the  Cumberland 
River 

Property  Number:  31199010052 
Status:  Excess 

Comments:  5.5  acres;  wooded;  no  utilities 
Tract  215 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co;  Lyon  KY  42045 
Location:  5  miles  southwest  of  Kuttawa 
Property  Number:  31199010053 
Status:  Excess 

Comments:  1.40  acres;  wooded;  no  utilities 
Tract  241 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co;  Lyon  KY  42045 
Location;  Old  Henson  Ferry  Road,  6  miles 
west  of  Kuttawa,  KY  * 

Property  Number:  31199010054 
Status:  Excess 

Comments;  1.26  acres;  steep  and  wooded;  no 
utilities 

Tracts  306,  311,  315  and  325 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045 
Location:  2.5  miles  southwest  of  Kuttawa, 

KY,  on  the  waters  of  Cypress  Creek 
Property  Number:  31199010055 
Status:  Excess 

Comments:  38.77  acres;  steep  and  wooded; 
no  utilities 

Tracts  2305,  2306,  and  2400-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030 
Location:  6Vz  miles  southeasterly  of 
Eddyville,  KY  ' 

Property  Number:  31199010056 
Status:  Excess 

Comments:  97.66  acres;  steep  rolling  and 
wooded;  no  utilities 
Tracts  5203  and  5204 
Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212 
Location;  Village  of  Linton,  KY  state  highway 
1254 

Property  Number:  31199010058 
Status:  Excess 

Comments;  0.93  acres;  rolling,  partially 
wooded;  no  utilities 
Tract  5240 

Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co;  Trigg  KY  42212 
Location:  1  mile  northwest  of  Linton,  KY 
Property  Number:  31199010059 
Status:  Excess 


Comments:  2.26  acres;  steep  and  wooded;  no 
utilities 
Tract  4628 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212 

Location:  4V2  miles  south  from  Canton,  KY 

Property  Number:  31199011621 

Status:  Excess 

Comments:  3.71  acres;  steep  and  wooded; 

subject  to  utility  easements 
Tract  4619-B. 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co;  Trigg  KY  42212 
Location:  4V2  miles  south  from  Canton,  KY 
Property  Number:  31199011622 
Status;  Excess 

Comments:  1.73  acres;  steep  and  wooded; 

subject  to  utility  easements 
Tract  2403-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038 
Location:  7  miles  southeasterly  from 
Eddyville,  KY 

Property  Number:  31199011623 
Status:  Unutilized 

Comments:  0.70  acres,  wooded;  subject  to 
utility  easements 
Tract  241-B 

Barkley  Lake,  Kentucky  and  Tennessee  - 
Grand  Rivers  Co:  Lyon  KY  42045 
Location:  South  of  Old  Henson  Ferry  Road, 
6  miles  “west  of  Kuttawa,  KY 
Property  Number:  31199011624 
Status:  Excess 

Comments:  11.16  acres;  steep  and  wooded; 

subject  to  utility  easements 
Tracts  212  and  237 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045 
Location:  Old  Henson  Ferry  Road,  6  miles 
west  of  Kuttawa,  KY 
Property  Number:  31199011625 
Status:  Excess 

Comments:  2.44  acres;  steep  and  wooded: 

subject  to  utility  easements 
Tract  215-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045 
Location:  5  miles  southwest  of  Kuttawa 
Property  Number:  31199011626 
Status:  Excess 

Comments:  1.00  acres;  wooded;  subject  to 
utility  easements 
Tract  233 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045 
Location:  5  miles  southwest  of  Kuttawa 
Property  Number:  31199011627 
Status:  Excess 

Comments:  1.00  acres;  wooded;  subject  to 
utility  easements 
Tract  N-819 

Dale  Hollow  Lake  Project 
Illwill  Creek,  Hwy  90 
Hobart  Co:  Clinton  KY  42601 
Property  Number:  31199140009 
Status:  Underutilized 
Comments:  91  acres,  most  recent  use — 
hunting,  subject  to  existing  easements 

Montana 
Building 
Bldg.  1 

Butte  Natl  Guard 
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Butte  Co:  Silverbow  MT  59701 
Property  Number:  31200040010 
Status:  Unutilized 

Comments:  22799  sq.  ft.,  presence  of 
asbestos,  most  recent  use — cold  storage, 

^  off-site  use  only 
Bldg.  2 

Butte  Natl  Guard 
Butte  Co:  Silverbow  MT  59701 
Property  Number:  31200040011 
Status:  Unutilized 

Comments:  3292  sq.  ft.,  most  recent  use — 
cold  storage,  off-site  use  only 
Bldg.  3 

Butte  Natl  Guard 
Butte  Co:  Silverbow  MT  59701 
Property  Number:  31200040012 
Status;  Unutilized 

Comments:  964  sq.  ft.,  most  recent  use — cold 
storage,  off-site  use  only 
Bldg.  4 

Butte  Natl  Guard 
Butte  Co:  Silverbow  MT  59701 
Property  Number:  31200040013 
Status:  Unutilized 

Comments:  72  sq.  ft.,  most  recent  use — cold 
storage,  off-site  use  only 
Bldg.  5 

Butte  Nat!  Guard 
Butte  Co:  Silverbow  MT  59701 
Property  Number:  31200040014 
Status:  Unutilized 

Comments:  1286  sq.  ft.,  most  recent  use — 
cold  storage,  off-site  use  only 

Ohio 

Building 

Barker  Historic  House 
Willow  Island  Locks  and  Dam 
Newport  Co:  Washington  OH  45768-9801 
Location:  Located  at  lock  site,  downstream  of 
lock  and  dam  structure 
Property  Number:  31199120018 
Status:  Unutilized 

Comments:  1600  sq.  ft.  bldg,  with  V2  acre  of 
land,  2  story  brick  frame,  needs  rehab,  on 
Natl  Register  of  Historic  Places,  no  utilities, 
off-site  use  only 

Oklahoma 

Land 

Pine  Creek  Lake 
Section  27 

(See  County)  Co:  McCurtain  OK 
Property  Number:  31199010923 
Status:  Unutilized 

Comments:  3  acres;  no  utilities;  subject  to 
right  of  way  for  Oklahoma  State  Highway 
3. 

Pennsylvania 

Building 

Mahoning  Creek  Reservoir 
New  Bethlehem  Co:  Armstrong  PA  16242 
Property  Number:  31199210008 
Status:  Unutilized 

Comments:  1015  sq.  ft.,  2  story  brick 
residence,  off-site  use  only 
Dwelling 

Lock  6,  Allegheny  River,  1260  River  Rd. 
Freeport  Co:  Armstrong  PA  16229-2023 
Property  Number:  31199620008 
Status:  Unutilized 

Comments:  2652  sq.  ft.,  3-story  brick  house, 
in  close  proximity  to  Lock  and  Dam, 


available  for  interim  use  for  nonresidential 
purposes 
Dwelling 

Lock  4,  Allegheny  River 
Natrona  Co:  Allegheny  PA  15065-2609 
Property  Number:  31199710009 
Status:  Uhutilized  , 

Comments:  1664  sq.  ft.,  2-story  brick 
residence,  needs  repair,  off-site  use  only 
Dwelling  #1 
Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 
Property  Number:  31199740002 
Status:  Excess 

Comments:  2030  sq.  ft.,  most  recent  use — 
residential,  good  condition,  off-site  use 
only 

Dwelling  #2 
Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 
Property  Number:  31199740003 
Status:  Excess 

Comments:  3045  sq.  ft.,  most  recent  use — 
residential,  good  condition,  off-site  use 
only 

Govt  Dwelling 

East  Branch  Lake 

Wilcox  Co:  Elk  PA  15870-9709 

Property  Number:  31199740005 

Status:  Underutilized 

Comments:  approx.  5299  sq.  ft.,  1-story,  most 
recent  use — residence,  off-site  use  only 
Dwelling  #1 
Loyalhanna  Lake 

Saltsburg  Co:  Westmoreland  PA  15681-9302 
Property  Number:  31199740006 
Status:  Excess 

Comments:  1996  sq.  ft.,  most  recent  use — 
residential,  good  condition,  off-site  use 
only 

Dwelling  #2 
Loyalhanna  Lake  , 

Saltsburg  Co:  Westmoreland  PA  15681-9302 
Property  Number:  31199740007 
Status:  Excess 

Comments:  1996  s’q.  ft.,  most  recent  use — 
residential,  good  condition,  off-site  use 
only 

Dwelling  #2 

Lock  6, 1260  River  Road 
Freeport  Co:  Armstrong  PA  16229-2023 
Property  Number:  31199740009 
Status:  Excess 

Comments:  2652  sq.  ft.,  most  recent  use — 
residential,  good  condition,  off-site  use 
only 

Residence  A 
2045  Pohopoco  Drive 
Lehighton  Co:  Carbon  PA  18235 
Property  Number:  31200410007 
Status:  Unutilized 

Comments:  1200  sq.  ft.,  presence  of  asbestos, 
off-site  use  only 
Land 

Mahoning  Creek  Lake 
New  Bethlehem  Co:  Armstrong  PA  16242- 
9603 

Location:  Route  28  north  to  Belknap,  Road  #4 
Property  Number:  31199010018 
Status:  Excess 

Comments:  2.58  acres;  steep  and  densely 
wooded 

Tracts  610,  611,612 
Shenango  River  Lake 


% 

Sharpsville  Co:  Mercer  PA  16150 
Location:  1-79  North,  1-80  West,  Exit  Sharon. 
R18  North  4  miles,  left  on  R518,  right  on 
Mercer  Avenue 

Property  Number:  31199011001 
Status:  Excess  '  ' 

Comments:  24.09  acres;  subject  to  flowage 
easement 
Tracts  L24,  L26 
Crooked  Creek  Lake 
null  Co:  Armstrong  PA  03051 
Location:  Left  bank — 55  niiles  downstream  of 
dam 

Property  Number:  31199011011 
Status:  Unutilized 

Comments:  7.59  acres;  potential  for  utilities 
Portion  of  Tract  L-21 A 
Crooked  Creek  Lake,  LR  03051 
Ford  City  Co:  Armstrong  PA  16226 
Property  Number:  31199430012 
Status:  Unutilized 

Comments:  Approximately  1.72  acres  of 
undeveloped  land,  subject  to  gas  rights 

South  Dakota 
Land 

Portion/Tract  A127 
Gavins  Point  Dam 
Yankton  SD 

Property  Number:  31200940001 
Status:  Unutilized 

Comments:  0.3018  acre,  road  right  of  way 

Tennessee 

Land 

Tract  6827 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058 
Location:  2V2  miles  west  of  Dover,  TN 
Property  Number:  31199010927 
Status:  Excess 

Comments:  .57  acres;  subject  to  existing 
easements 

Tracts  6002-2  and  6010 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058 
Location:  3y2  miles  south  of  village  of 
Tabaccoport 

Property  Number:  31199010928 
Status:  Excess 

Comments:  100.86  acres;  subject  to  existing 
easements 
Tract  11516 
Barkley  Lake 

Ashland  City  Co:  Dickson  TN  37015 
Location:  V2  mile  downstream  from 
Cheatham  Dam 

Property  Number:  31199010929 
Status:  Excess 

Comments:  26.25  acres;  subject  to  existing 
easements 
Tract  2319 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130 
Location:  West  of  Buckeye  Bottom  Road 
Property  Number:  31199010930 
Status:  Excess 

Comments:  14.48  acres:  subject  to  existing 
.easements 
Tract  2227 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130 
Location:  Old  Jefferson  Pike 
Property  Number:  31199010931 
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Status;  Excess  !  ‘  I;  v  ' 

Comments:  2.27  acres;  subject  to  existing 
easements  > 

Tract  2107 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130 
Location;  Across  Fall  Creek  near  Fall  Creek 
camping  area 

Property  Number:  31199010932 
Status:  Excess 

Comments:  14.85  acres;  subject  to  existing 
easements 

Tracts  2601,  2602,  2603,  2604 
Cordell  Hull  Lake  and  Dam  Project 
Doe  Row  Creek 

Gainesboro  Co:  Jackson  TN  38562 
Location:  TN  Highway  56 
Property  Number:  31199010933 
Status:  Unutilized 

Comments:  11  acres;  subject  to  existing 
easements 
Tract  1911 

}.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130 
Location:  East  of  Lamar  Road 
Property  Number:  31199010934 
Status:  Excess 

Comments:  6.92  acres;  subject  to  existing 
easements 

Tract  7206 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058 
Location:  2V2  miles  SE  of  Dover,  TN 
Property  Number;  31199010936 
Status:  Excess 

Comments:  10.15  acres;  subject  to  existing 
easements 
Tracts  8813,  8814 
Barkley  Lake 

Cumberland  Co;  Stewart  TN  37050 
Location:  V/z  miles  East  of  Cumberland  City 
Property  Number:  31199010937 
Status:  Excess 

Comments:  96  acres;  subject  to  existing 
easements 
Tract  8911 
Barkley  Lake 

Cumberland  City  Co:  Montgomery  TN  37050 
Location;  4  miles  east  of  Cumberland  City 
Property  Number:  31199010938 
Status:  Excess 

Comments;  7.7  acres;  subject  to  existing 
easements 
Tract  11503 
Barkley  Lake 

Ashland  City  Co:  Cheatham  TN  37015 
Location:  2  miles  downstream  from 
Cheatham  Dam 

Property  Number:  31199010939 
Status:  Excess 

Comments:  1.1  acres;  subject  to  existing 
easements 
Tracts  11523, 11524 
'  Barkley  Lake 

Ashland  City  Co:  Cheatham  TN  37015 
Location;  2’A  miles  downstream  from 
Cheatham  Dam 

Property  Number:  31199U10940 
Status:  Excess 

Comments:  19.5  acres;  subject  to  existing 
easements 
Tract  6410 
Barkley  Lake 

Bumpus  Mills  Co:  Stewart  TN  37028 


Location:  4  V2  miles  SW.  of  Bumpus  Mills 
Property  Number:  31199010941 
Status:  Excess 

Comments;  17  acres;  subject  to  existing 
easements 
Tract  9707 

Barkley  Lake  * 

Palmyer  Co:  Montgomery  TN  37142 
Location:  3  miles  NE  of  Palmyer,  TN. 
Highway  149 

Property  Number:  31199010943 
Status:  Excess 

Comments:  6.6  acres;  subject  to  existing 
easements 
Tract  6949 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058 
Location:  IV2  miles  SE  of  Dover,  TN 
Property  Number;  31199010944 
Status:  Excess 

Comments:  29.67  acres:  subject  to  existing  • 
easements 

Tracts  6005  and  6017 
Barkley  Lake 

Dov'er  Co:  Stewart  TN  37058 
Location:  3  miles  south  of  Village  of 
Tobaccoport 

Property  Number:  31199011173 
Status:  Excess 

Conunents:  5  acres;  subject  to  existing 
easements 

Tracts  K-1191,  K-1135- 
Old  Hickory  Lock  and  Dam 
Hartsville  Co:  Trousdale  TN  37074 
Property  Number;  31199130007 
Status:  Underutilized 

Comments;  54  acres,  (portion  in  floodway), 
most  recent  use — recreation 
Tract  A-102 

Dale  Hollow  Lake  Project 
Canoe  Ridge,  State  Hwy  52 
Celina  Co:  Clay  TN  38551  ^ 

Property  Number:  31199140006 
Status:  Underutilized 
Comments:  351  acres,  most  recent  use — 
hunting,  subject  to  existing  easements 
Tract  A-120 

Dale  Hollow  Lake  Project 
Swann  Ridge,  State  Hwy  No.  53 
Celina  Co:  Clay  TN  38551 
Property  Number;  31199140007 
Status:  Underutilized 
Comments:  883  acres,  most  recent  use — 
hunting,  subject  to  existing  easements 
Tract  D-185 

Dale  Hollow  Lake  Project 
Ashbum  Creek,  Hwy  No.  53 
Livingston  Co:  Clay  TN  38570 
Property  Number;  31199140010 
Status:  Underutilized 
Comments:  97  acres,  most  recent. use — 
hunting,  subject  to  existing  easements 

GSA 

Massachusetts 

Building 

Navy  Oper.  Support  Center 
640  Plantation  St. 

Worcester  MA  01605 
Property  Number:  54200940007 
Status:  Excess 

Comments:  36,580  sq.  ft.  w/6  acres,  presence 
of  asbestos/lead  paint,  most  recent  use — 
training  facility 


GSA  Number:  l-N-MA-0918 

Missouri 

Land 

Tract  LLWAS  K3 
Mexico  City  Ave. 

Kansas  City  MO  64153 
Property  Number:  54200940004 
Status:  Surplus 

Comments;  0.034  w/easements 
GSA  Number:  7-U-MC)-0687AA 

Montana 

Building 

Admin  Site/Warehouse 
731  1st  Ave,  South 
Glasgow  MT  59230 
Property  Number;  54200940002 
Status:  Excess 

Comments:  1600  sq.  ft.,  most  recent  use — 
office/storage 

GSA  Number:  7-1-MT-0631 
Bldg.  743 

Glacier  National  Park 
West  Glacier  MT  59921 
Property  Number:  54200940005 
Status:  Surplus 

Comments:  678  sq.  ft.,  most  recent  use — 
dormitory,  off-site  use  only 
GSA  Number:  7— I-MT-0544— AB 
Bldg.  744 

Glacier  National  Park 
West  Glacier  MT  59936 
Property  Number:  54200940006 
Status:  Surplus 

Comments:  1812  sq.  ft.,  most  recent  use — 
dormitory,  off^site  use  only 
GSA  Number:  7-1— MT-0544AA 

VA 

Alabama 

Land 

VA  Medical  Center 
VAMC  * 

Tuskegee  Co:  Macon  AL  36083 
Property  Number:  97199O1O053 
Status:  Underutilized 
Comments:  40  acres,  buffer  to  VA  Medical 
Center,  potential  utilities,  undeveloped 

Colorado 
Building 
Bldg.  2 
VAMC 

2121  North  Avenue 
Grand  Junction  Co;  Mesa  CO  81501 
Property  Number:  97200430001 
Status:  Unutilized 

Comments:  3298  sq.  ft.,  needs  major  rehab, 
presence  of  asbestos/lead  paint 
Bldg.  3 
VAMC 

2121  North  Avenue 
Grand  Junction  Co:  Mesa  CO  81501 
•  Property  Number:  97200430002 
Status:  Unutilized 

Conunents:  7275  sq.  ft.,  needs  major  rehab, 
presence  of  asbestos/lead  paint 

Indiana 

Building 

Bldg.  105,  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952 
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Property  Number:  97199230006  ' 

Status:  Excess 

Comments:  310  sq.  ft.,  1  story  stone  structure, 
no  sanitary  or  heating  facilities,  Natl 
Register  of  Historic  Places 
Bldg.  10 

VA  Northern  Indiana  Health  Care  System 
Marion  Campus,  1700  East  38th  Street 
Marion  Co:  Grant  IN  46953 
Property  Number:  97199810002 
Status:  Underutilized 
Comments:  16,361  sq.  ft.,  presence  of 
asbestos,  most  recent  use — psychiatric 
ward.  National  Register  of  Historic  Places 
Bldg.  11 

VA  Northern  Indiana  Health  Care  System 
Marion  Campus,  1700  East  38th  Street 
Marion  Co:  Grant  IN  46953 
Property  Number:  97199810003 
Status:  Underutilized 
Comments:  16,361  sq.  ft.,  presence  of 
asbestos,  most  recent  use — psychiatric 
ward.  National  Register  of  Historic  Places 
Bldg.  18 

VA  Northern  Indiana  Health  Care  System 
Marion  Campus,  1700  East  38th  Street 
Marion  Co:  Grant  IN  46953 
Property  Number:  97199810004 
Status:  Underutilized 
Comments:  13,802  sq.  ft.,  presence  of 
asbestos,  most  recent  use — psychiatric 
ward.  National  Register  of  Historic  Places 
Bldg.  25 

VA  Northern  Indiana  Health  Care  System 
Marion  Campus,  1700  East  38th  Street 
Marion  Co:  Grant  IN  46953 
Property  Number:  97199810005 
Status:  Unutilized 

Comments:  32,892  sq.  ft.,  presence  of 
asbestos,  most  recent  use — psychiatric 
ward.  National  Register  of  Historic  Places 
Bldg.  1 

N.  Indiana  Health  Care  System 
Marion  Co:  Grant  IN  46952 
Property  Number:  97200310001 
Status:  Unutilized 

Comments:  20,287  sq.  ft.,  needs  extensive 
repairs,  presence  of  asbestos,  most  recent 
use — patient  ward 
Bldg.  3 

N.  Indiana  Health  Care  System 
Marion  Co:  Grant  IN  46952 
Property  Number:  97200310002 
Status:  Unutilized 

Comments:  20,550  sq.  ft.,  needs  extensive 
repairs,  presence  of  asbestos,  most  recent 
use — patient  ward 
Bldg.  4 

N.  Indiana  Health  Care  System 
Marion  Co:  Grant  IN  46952 
Property  Number:  97200310003 
Status:  Unutilized 

Comments:  20,550  sq  .ft.,  needs  extensive 
repairs,  presence  of  asbestos,  most  recent 
use — patient  ward 
Bldg.  13 

N.  Indiana  Health  Care  System 
Marion  Co:  Grant  IN  46952 
Property  Number:  97200310004 
Status:  Unutilized 

Comments:  8971  sq.  ft.,  needs  extensive 
repairs,  presence  of  asbestos,  most  recent 
use — office 
Bldg.  42 


N.  Indiana  Health  Care  System 
Marion  Co:  Grant  IN  46952 
Property  Number:  97200310007 
Status:  Unutilized 

Comments:  5025  sq.  ft.,  needs  extensive 
repairs,  presence  of  asbestos,  most  recent 
use — office 
Bldg.  60 

N.  Indiana  Health  Care  System 
Marion  Co:  Grant  IN  46952 
Property  Number:  97200310008 
Status:  Unutilized 

Comments:  18,126  sq.  ft.,  needs  extensive 
repairs,  presence  of  asbestos,  most  recent 
use — office 
Bldg.  122 

N.  Indiana  Health  Care  System 
Marion  Co:  Grant  IN  46952 
Property  Number:  97200310009 
Status:  Unutilized 

Comments:  37,135  sq.  ft.,  needs  extensive 
repairs,  presence  of  asbestos,  most  recent 
use — dining  hall/kitchen 

Iowa 

Land 

40.66  acres 
V A  Medical  Center 
1515  West  Pleasant  St. 

Knoxville  Co:  Marion  1 A  501 38 
Property  Number:  97199740002 
Status:  Unutilized 
Comments:  Golf  course,  easement 
requirements 

New  York 
Building 
Bldg.  3 

VA  Medical  Center 
Batavia  Co:  Genesee  NY  14020 
Property  Number:  97200520001 
Status:  Unutilized 

Comments:  5840  sq.  ft.,  needs  rehab, 
presence  of  asbestos;  most  recent  use — 
offices,  eligible  for  Natl  Register  of  Historic 
Places 

Texas 

Land 

Land 

Olin  E.  Teague  Veterans  Center 
1901  South  1st  Street 
Temple  Co:  Bell  TX  76504 
Property  Number:  97199010079 
Status:  Underutilized 
Comments:  13  acres,  portion  formerly 

landfill,  portion  near  flammable  materials, 
railroad  crosses  property,  potential  utilities 

Msconsj'n 

Land 

VA  Medical  Center 
County  Highway  E  ' 

Tomah  Co:  Monroe  WI  54660 
Property  Number:  97199010054 
Status:  Underutilized 
Comments:  12.4  acres,  serves  as  buffer 
between  center  and  private  property,  no 
utilities 


TITLE  V  PROPERTIES  REPORTED  IN  YEAR 
2009  WHICH  ARE  SUITABLE  AND 
UNAVAILABLE 

Air  Force* 

South  Dakota 
Land 
Tract  133 
Ellsworth  AFB 

Box  Elder  Co:  Pennington  SD  57706 
Property^Number:  18200310004 
Status:  Unutilized 
Reason:  Special  Legislation 
Tract  67 
Ellsworth  AFB " 

Box  Elder  Co:  Pennington  SD  57706 
Property  Number:  18200310005 
Status:  Unutilized 
Reason:  Mission  purpose 

Washington 

Building 

Bldg.  404/Geiger  Heights 

Fairchild  AFB 

Spokane  WA  99224 

Property  Number:  18200420002 

Status:  Unutilized 

Reason:  Mission  effort 

11  Bldgs./Geiger  Heights 

Fairchild  AFB 

Spokane  Vv  A  99224 

Property  Number:  18200420003 

Status:  Unutilized 

Reason:  Mission  effort 

Bldg.  297/Geiger  Heights 

Fairchild  AFB 

Spokane  WA  99224 

Property  Number:  18200420004 

Status:  Unutilized 

Reason:  Mission  effort 

9  Bldgs./Geiger  Heights 

Fairchild  AFB 

Spokane  WA  99224 

Property  Number:  18200420005 

Status:  Unutilized 

Reason:  Mission  effort 

22  Bldgs./Geiger  Heights 

Fairchild  AFB 

Spokane  WA  99224 

Property  Number:  18200420006 

Status:  Unutilized 

Reason:  Mission  effort 

51  Bldgs./Geiger  Heights 

Fairchild  AFB 

Spokane  WA  99224 

Property  Number:  18200420007 

Status:  Unutilized 

Reason:  Mission  effort 

Bldg.  402/Geiger  Heights 

Fairchild  AFB 

Spokane  WA  99224 

Property  Number:  18200420008 

Status:  Unutilized 

Reason:  Mission  effort 

5  Bldgs./Geiger  Heights 

Fairchild  AFB 

222, 224, 271,  295,  260 

Spokane  WA  99224 

Property  Number:  18200420009 

Status:  Unutilized 

Reason:  Mission  effort 

5  Bldgs./Geiger  Heights 

Fairchild  AFB 
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102, 183, 118, 136, 113 
Spokane  WA  99224 
Property  Number:  18200420010 
Status:  Unutilized 
Reason:  Mission  effort 

Army 
Alabama 
Building 
Bldg.  01433 
Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362 
Property  Number:  21200220098 
Status:  Excess 
Reason:  Being  utilized 
Bldg.  30105 
Fort  Rucker  . 

Ft.  Rucker  Co:  Dale  AL  36362 
Property  Number:  21200510052 
Status:  E.xcess 
Reason:  Occupied 
Bldg.  40115 
Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362 

Property  Number:  21200510053 

Status:  Excess 

Reason:  Occupied 

Bldg.  25303 

Fort  Rucker 

Dale  AL  36362 

Property  Number:  21200520074 
Status:  Excess 
Reason:  Occupied 
Bldg.  25304 
-Fort  Rucker 
Dale  AL  36362 

Property  Number:  21200520075 
Status:  Excess 
Reason:  Occupied 

Arizona 

-Building 

Bldg.  22529 

Fort  Huachuca 

Cochise  AZ  85613-7010 

Property  Number:  21200520077 

Status:  Excess 

Reason:  Occupied 

Bldg.  22541 

Fort  Huachuca 

Cochise  AZ  85613-7010 

Property  Number:  21200520078 

Status:  Excess 

Reason:  Occupied 

Bldg.  30020 

Fort  Huachuca 

Cochise  AZ  85613-7010 

Property  Number:  21200520079 

Status:  Excess 

Reason:  Occupied 

Bldg.  30021 

Fort  Huachuca 

Cochise  AZ  85613-7010 

Property  Number:  21200520080 

Status:  Excess 

Reason:  Occupied 

Bldg.  22040 

Fort  Huachuca 

Cochise  AZ  85613 

Property  Number:  21200540076 

Status:  Excess 

Reason:  Occupied 

Bldg.  22540 


Fort  Huachuca 
Cochise  AZ  85613-7010 
Property  Number:  21200620067 
Status:  Excess 
Reason:  Occupied 

Colorado 
Building 
Bldg.  S6264 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913 
Property  Number:  21200340084 
Status:  Unutilized 
Reason:  Occupied 
Bldg.  S6285 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913 
Property  Number:  21200420176 
Status:  Unutilized 
Reason:  In  use 
Bldg.  S6287  ' 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913 

Property  Number:  21200420177 

Status:  Unutilized 

Reason:  In  use 

Bldg.  06225 

Fort  Carson 

El  Paso  CO  80913-4001 
Property  Number:  21200520084 
Status:  Unutilized 
Reason:  Occupied 

Georgia 
Building 
Bldg.  T201 

Hunter  Army  Airfield . 

Garrison  Co:  Chatham  GA  31409 
Property  Number:  21200420002 
Status;  Excess 
Reason:  In  use 
Bldg.  T234 

Hunter  Army  Airfield 
Garrison  Co:  Chatham  GA  31409 
Property  Number:  21200420008 
Status:  Excess 
Reason:  In  use 
Bldg.  T702 

Hunter  Army  Airfield 
Garrison  Co:  Chatham  GA  31409 
Property  Number:  21200420010 
Status;  Excess 
Reason;  In  use 
Bldg.  T703 

Hunter  Army  Airfield 
Garrison  Co:  Chatham  GA  31409 
Property  Number:  21200420011 
Status:  Excess 
Reason:  In  use 
Bldg.  T704 

Hunter  Army  Airfield 

Garrison  Co:  Chatham  GA  31409 

Property  Number:  21200420012 

Status:  Excess 

Reason;  In  use 

Bldg.  P813 

Hunter  Army  Airfield 
Garrison  Co;  Chatham  GA  31409 
Property  Number:  21200420013 
Status:  Excess 
Reason:  hi  use 
Bldgs.  S843,  S844,  S845 
Hunter  Army  Airfield 
Garrison  Go;  Chatham  GA  31409 


Property  Number:  21200420014 
Status;  Excess 
Reason:  In  use 
Bldg.  P9.25 

Hunter  Army  Airfield 

Garrison  Cd:  Chatham  GA  31409 

Property  Number:  21200420015 

Status:  Excess 

Reason:  In  use 

Bldg.  P1277 

Hunter  Army  Airfield 

Garrison  Co;  Chatham  GA  31409 

Property  Number;  21200420024 

Status:  Excess 

Reason:  In  use 

Bldg.  T1412 

Hunter  Army  Airfield 

Garrison  Co:  Chatham  GA  31409 

Property  Number:  21200420025 

Status:  Excess 

Reason:  In  use 

Bldg.  8658 

Hunter  Army  Airfield 

Garrison  Co:  Chatham  GA  31409 

Property  Number:  21200420029 

Status:  Excess 

Reason:  In  use 

Bldg.  8659 

Hunter  Army  Airfield 

Garrison  Co:  Chatham  GA  31409  ' 

Property  Number;  21200420030 

Status:  Excess 

Reason;  In  use 

Bldgs.  8675,  8676 

Hunter  Army  Airfield 

Garrison  Co:  Chatham  GA  31409 

Property  Number:  21200420031 

Status:  Excess 

Reason:  In  use 

Bldg.  5978 

Fort  Benning 

Ft.  Benning  Co:  Chattachoochee  GA  31905 

Property  Number:  21200420038 

Status;  Excess 

Reason:  In  use 

Bldg.  5993 

Fort  Benning 

Ft.  Benning  Co:  Chattachoochee  GA  31905 

Property  Number:  21200420041 

Status:  Excess 

Reason:  In  use 

Bldg.  5994 

Fort  Benning 

Ft.  Benning  Co:  Chattachoochee  GA  31905 

Property  Number:  21200420042 

Status:  Excess 

Reason:  In  use 

Bldg.  5995 

Fort  Benning 

Ft.  Benning  Co:  Chattachoochee  GA  31905 

Property  Number:  21200420043 

Status:  Excess 

Reason;  In  use 

Bldg.  TOl 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420181 

Status:  Excess 

Reason:  In  use 

Bldg.  T04 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 
Property  Number:  21200420182 
Status;  Excess 
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Reason;  In  use 
Bldg.  T05 
Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420183 

Status;  Excess 

Reason;  In  use 

Bldg.  T06 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number;  21200420184 

Status:  Excess 

Reason:  In  use 

Bldg.  T55 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number;  21200420187 

Status:  Excess 

Reason:  In  use 

Bldg.  T85 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420188 

Status:  Excess 

Reason;  In  use 

Bldg.  T131 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number;  21200420189 

Status:  Excess 

Reason:  In  use 

Bldg.  T132 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420190 

Status;  Excess 

Reason:  In  use 

Bldg.  T157 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number;  21200420191 

Status:  Excess 

Reason:  In  use 

Bldg.  01002 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420197 

Status:  Excess 

Reason:  In  use 

Bldg.  01003 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420198 

Status:  Excess 

Reason:  In  use 

Bldg.  19101 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number;  21200420215 

Status;  Excess 

Reason:  In  use 

Bldg.  19102 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number;  21200420216 

Status:  Excess  - 

Reason:  In  use 

Bldg.  T19111 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 
Property  Number;  21200420217 
Status:  Excess 
Reason:  In  use 
Bldg.  19112 


.Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420218 

Status:  Excess 

Reason:  In  use 

Bldg.  19113 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420219 

Status:  Excess 

Reason:  In  use 

Bldg.  T19201 

Fort  Stewart 

Ft.  Stewart  Co;  Liberty  GA  31314 

Property  Number:  21200420220 

Status;  Excess 

Reason:  In  use 

Bldg.  19202 

Fort  Stewart 

Ft.  Stewart  Co;  Liberty  GA  31314 

Property  Number:  21200420221 

Status:  Excess 

Reason;  In  use 

Bldg.  19204  thru  19207 

Fort  Stewart 

Ft.  Stewart  Co;  Liberty  GA  31314 

Property  Number:  21200420222 

Status:  Excess 

Reason;  In  use 

Bldgs.  19208  thru  19211 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420223 

Status:  Excess 

Reason:  In  use 

Bldg.  19212 

Fort  Stewart 

Ft.  Stewart  Co;  Liberty  GA  31314 

Property  Number:  21200420224 

Status:  Excess 

Reason;  In  use 

Bldg.  19213 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number;  21200420225 

Status:  Excess 

Reason:  In  use 

Bldg.  19214 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420226 

Status:  Excess 

Reason:  In  use 

Bldg.  19215 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420227 

Status:  Excess 

Reason:  In  use 

Bldg.  19216 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420228 

Status:  Excess 

Reason:  In  use 

Bldg.  19217 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420229 

Status:  Excess 

Reason:  In  use 

Bldg.  19218 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 


Property  Number:  21200420230 
Status:  Excess 
Reason:  In  use 
Bldgs.  19219, 19220 
Fort  Stewart 

Ft.  Stewart  Co;  Liberty  GA  31314 

Property  Number:  21200420231 

Status:  Excess 

Reason:  In  use 

Bldg.  19223 

Fort  Stewart 

Ft.  Stewart  Co;  Liberty  GA  31314 

Property  Number:  21200420232 

Status:  Excess 

Reason:  In  use 

Bldg.  19225 

Fort  Stewart 

Ft.  Stewart  Co;  Liberty  GA  31314 

Property  Number:  21200420233 

Status:  Excess 

Reason:  In  use 

Bldg.  19226 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420234 

Status:  Excess 

Reason:  In  use 

Bldg.  T19228 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number;  21200420235 

Status:  Excess 

Reason;  In  use 

Bldg.  19229 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420236 

Status:  Excess 

Reason:  In  use 

Bldg.  19232 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420237 

Status:  Excess 

Reason:  In  use 

Bldg.  19233 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number:  21200420238 

Status:  Excess 

Reason:  In  use 

Bldg.  19236 

Fort  Stewart 

Ft.  Stewart  Co:  Liberty  GA  31314 
Property  Number:  21200420239 
Status:  Excess 
Reason;  In  use 
Bldg.  19238 

Fort  Stewart  * 

Ft.  Stewart  Co:  Liberty  GA  31314 

Property  Number;  21200420240 

Status;  Excess 

Reason;  In  use 

Bldg.  01674 

Fort  Benning 

Ft.  Benning  Co:  Chattachoochee  GA  31905 

Property  Number:  21200510056 

Status:  Unutilized 

Reason:  Occupied 

Bldg.  01675 

Fort  Benning 

Ft.  Benning  Co:  Chattachoochee  GA  31905 
Property  Number;  21200510057 
Status:  Unutilized 
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Reason:  Occupied 
Bldg.  01676 
Fort  Benning 

Ft.  Benning  Co:  Chattachoochee  GA  31905 

Property  Number:  212005100.58 

Status:  Unutilized 

Reason:  Occupied 

Bldg.  01677 

Fort  Benning 

Ft.  Benning  GA  31905 

Property  Number:  21200510059 

Status:  Unutilized 

Reason:  Occupied 

Bldg.  01678 

Fort  Benning 

Ft.  Benning  Co:  Chattachoochee  GA  31905 

Property  Number:  21200510060 

Status:  Unutilized 

Reason:  Occupied 

Bldg.  00051 

Fort  Stewart 

Liberty  GA  31314 

Property  Number:  21200520087 

Status:  Excess 

Reason:  Occupied 

Bldg.  00052 

Fort  Stewart 

Liberty  GA  31314 

Property  Number:  21200520088 

Status:  Excess 

Reason:  Occupied 

Bldg.  00053 

Fort  Stewart 

Liberty  GA  31314 

Property  Number:  21200520089 

Status:  Excess 

Reason:  Occupied 

Bldg.  00054 

Fort  Stewart 

Liberty  GA  31314 

Property  Number:  21200520090 

Status:  Excess 

Reason:  Occupied 

Bldg.  01243 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409 

Property  Number:  21200610040 

Status:  Excess 

Reason:  Occupied 

Bldg.  01244 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409 

Property  Number:  21200610041 

Status:  Excess 

Reason:  Occupied 

Bldg.  01318 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409 

Property  Number:  21200610042 

Status:  Excess 

Reason:  Occupied 

Bldg.  00612 

Fort  Stewart 

Liberty  GA  31314 

Property  Number:  21209610043 

Status:  Excess 

Reason:  Occupied 

Bldg.  00614 

Fort  Stewart 

Liberty  GA  31314 

Property  Number:  21200610044 

Status:  Excess  -  ^ 

Reason:  Occupied 

Bldg.  00618 


Fort  Stewart 

Liberty  GA  31314 

Property  Number:  21200610045 

Status:  Excess 

Reason:  Occupied 

Bldg.  00628 

Fort  Stewart 

Liberty  GA  31314 

Property  Number:  21200610046 

Status:  Excess 

Reason:  Occupied 

Bldg.  01079 

Fort  Stewart 

Liberty  GA  31314 

Property  Number:  21200610047 

Status:  Excess 

Reason:  Occupied 

Bldg.  07901 

Fort  Stewart 

Liberty  GA  31314 

Property  Number:  21200610049 

Status:  Excess 

Reason:  Occupied 

Bldg.  08031 

Fort  Stewart 

Liberty  GA  31314 

Property  Number:  21200610050 

Status:  Excess 

Reason:  Occupied 

Bldg.  08081 

Fort  Stewart 

Liberty  GA  31314 

Property  Number:  21200610052 

Status:  Excess 

Reasop:  Occupied 

Bldg.  08252 

Fort  Stewart 

Liberty  GA  31314 

Property  Number:  21200610053 

Status:  Excess 

Reason:  Occupied 

Kentucky 

Building 

Bldg.  06894 

Fort  Campbell 

Christian  KY  42223 

Property  Number:  21200630070 

Status:  Unutilized 

Reason:  Mission  use 

Bldg.  06895 

Fort  Campbell 

Christian  KY  42223 

Property  Number:  21200630071 

Status:  Unutilized 

Reason:  Mission  use 

Louisitina 
Building 
Bldg.  T401 
Fort  Polk 

Ft.  Polk  LA  71459  ' 

Property  Number:  21200540084 

Status:  Unutilized 

Reason:  Occupied 

Bldgs.  T406,  T407,  T411 

Fort  Polk 

Ft.  Polk  LA  71459 

Property  Number:  21200540085 

Status:  Unutilized 

Reason:  Occupied 

Bldg.  T412 

Fort  Polk 

Ft.  Polk  LA  71459 


Property  Number:  21200540086 
Status:  Unutilized 
Reason:  Occupied 
Bldgs.  T414,  T421 
Fort  Polk 
Ft.  Polk  LA  71459 
Property  Number:  21200540087 
Status:  Unutilized 
Reason:  Occupied 

Maryland 
Building 
Bldg.  8608 

Fort  George  G.  Meade 
Ft.  Meade  MD  20755-5115 
Property  Number:  21200410099 
Status:  Unutilized 
Reason:  Occupied 
Bldg.  8612 

Fort  George  G.  Meade 
Ft.  Meade  MD  20755-5115 
Property  Number:  21200410101 
Status:  Unutilized 
Reason:  Occupied 
Bldg.  OOOIA 
Federal  Support  Center 
Olney  Co:  Montgomery  MD  20882 
Property  Number:  21200520114 
Status:  Unutilized 
Reason:  Occupied 
Bldg.  OOOIC 

Federal  Support  Center  ' 

Olney  Co:  Montgomery  MD  20882 
Property  Number:  21200520115 
Status:  Unutilized 
Reason:  Occupied 
Bldgs.  00032,  00H14,  00H24 
Federal  Support  Center 
Olney  Co:  Montgomery  MD  20882 
Property  Number:  21200520116 
Status:  Unutilized 
Reason:  Occupied 
Bldgs.  00034,  00H016 
Federal  Support  Center 
Olney  Co:  Montgomery  MD  206^12 
Property  Number:  21200520117 
Status:  Unutilized 
Reason:  Occupied 
Bldgs.  OOHlO,  00H12 
Federal  Support  Center 
Olney  Co:  Montgomery  MD  20882 
Property  Number:  21200520118 
Status;  Unutilized 
Reason:  Occupied 

Michigan 
Building 
Bldg.  00001 
Sheridan  Hall  USARC 
501  Euclid  Avenue 
Helena  Co:  Lewis  MI  59601-2865 
Property  Number:  21200510066 
Status:  Unutilized 
Reason:  Federal  interest 

Missouri 
Building 
Bldg.  1230 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65743- 
8944 

Property  Number:  21200340087 
Status:  Unutilized 
Reason:  Occupied 
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Bldg.  1621 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65743- 
8944 

Property  Number:  21200340088 

Status:  Unutilized 

Reason:  Occupied 

Bldg.  5760 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65743- 
8944 

Property  Number:  21200410102 
Status:  Unutilized  ^ 

Reason:  Occupied 

Bldg.  5762 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65743- 
8944 

Property  Number:  21200410103 

Status:  Unutilized 

Reason:  Occupied 

Bldg.  5763 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65743- 
8944 

Property  Number:  21200410104 

Status:  Unutilized 

Reason:  Occupied 

Bldg.  5765 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65743- 
8944 

Property  Number:  21200410105 

Status:  Unutilized 

Reason:  Occupied 

Bldg.  5760 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65743- 
8944 

Property  Number:  21200420059 

Status:  Unutilized 

Reason:  In  use 

Bldg.  5762 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65743- 
8944 

Property  Number:  21200420060 

Status:  Unutilized 

Reason:  In  use 

Bldg.  5763 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65743- 
8944 

Property  Number:  21200420061 

Status:  Unutilized 

Reason:  In  use 

Bldg.  5765 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65743- 
8944 

Property  Number:  21200420062 

Status:  Unutilized 

Reason:  In  use 

Bldg.  00467 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65743 
Property  Number:  21200530085 
Status:  Unutilized 
Reason:  Occupied 

New  York 
Building 

Bldgs.  1511-1518 
U.S.  Military  Academy 


Training  Area 

Highlands  Co:  Orange  NY  10996 
Property  Number:  21200320160 
Status:  Unutilized 
Reason:  Occupied 
Bldgs.  1523-1526 
U.S.  Military  Academy 
Training  Area 

Highlands  Co:  Orange  NY  10996 
Property  Number:  21200320161 
Status:  Unutilized 
Reason:  Occupied 
Bldgs.  1704-1705, 1721-1722 
U.S.  Military  Academy 
Training  Area 

Highlands  Co:  Orange  NY  10996 
Property  Number:  21200320162 
Status:  Unutilized 
Reason:  Occupied 
Bldg.  1723 

U.S.  Military  Academy 
Training  Area 

Highlands  Co:  Orange  NY  10996 
Property  Number:  21200320163 
Status:  Unutilized 
Reason:  Occupied 
Bldgs.  1706-1709 
U.S.  Military  Academy 
Training  Area 

Highlands  Co:  Orange  NY  10996 

Property  Number:  21200320164 

Status:  Unutilized 

Reason:  Occupied 

Bldgs.  1731-1735 

U.S.  Military  Academy  ^ 

Training  Area 

Highlands  Co:  Orange  NY  10996 
Property  Number:  21200320165 
Status:  Unutilized 
Reason:  Occupied 

North  Carolina 
Building 
Bldg.  N4116 
Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310 
Property  Number:  21200240087 
Status:  Excess 
Reason:  Mission  use 

Texas 

Building 

Bldgs.  4219,  4227 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200220139 
Status:  Unutilized 
Reason:  Admin  use 
Bldgs.  4229,  4230,  4231 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200220140 
Status:  Unutilized 
Reason:  Admin  use 
Bldgs.  4244,  4246 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200220141 
Status:  Unutilized 
Reason:  Admin  use 
Bldgs.  4260,  4261,  4262 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544 
Property  Number:  21200220142 


Status:  Unutilized 
Reason:  Admin  use 
Bldg.  04335 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200440090 

Status:  Excess 

Reason:  Occupied 

Bldg.  04465 

P’ort  Hood 

Bell  TX  76544 

Property  Number:  21200440094 

Status:  Excess 

Reason:  Occupied 

Bldg.  04468 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200440096 

Status:  Excess 

Reason:  Occupied 

Bldgs.  04475-04476 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200440098 

Status:  Excess 

Reason:  Occupied 

Bldg.  04477 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200440099 

Status:  Excess 

Reason:  Occupied 

Bldg.  07002 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200440100 

Status:  Excess 

Reason:  Occupied 

Bldg.  57001 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200440105 

Status:  Excess 

Reason:  Occupied 

Bldgs.  125, 126 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620075 

Status:  Excess 

Reason:  Occupied 

Bldg.  190 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620076 

Status:  Excess 

Reason:  Occupied 

Bldg.  02240 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620078 

Status:  Excess 

Reason:  Occupied 

Bldg.  04164 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620079 

Status:  Excess 

Reason:  Occupied 

Bldgs.  04218,  04228 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620080 
Status:  Excess 
Reason:  Occupied 
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Bldg.  04272 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200620081 

Status:  Excess 

Reason:  Not  occupied 

Bldg.  04415 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620083 
Status:  Excess 
Reason:  Occupied 
4  Bldgs 
Fort  Hood 

04419, 04420, 04421,  04424 
Bell  TX  76544 

Property  Number:  21200620084 
Status:  Excess 
Reason:  Occupied 
4  Bldgs. 

Fort  Hood 

04425, 04426,  04427,  04429 
Bell  TX  76544 

Property  Number:  21200620085 

Status:  Excess 

Reason:  Occupied 

Bldg.  04430 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620087 

Status:  Excess 

Reason:  Occupied 

Bldg.  04434 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620088 

Status:  Excess 

Reason:  Occupied 

Bldg.  04439 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620089 

Status:  Excess 

Reason:  Occupied 

Bldgs.  04470,  04471 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620090 

Status:  Excess 

Reason:  Occupied 

Bldg.  04493 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620091 

Status:  Excess 

Reason:  Occupied 

Bldg.  04494 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620092 

Status:  Excess 

Reason:  Occupied 

Bldg.  04632 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620093 

Status:  Excess 

Reason:  Occupied 

Bldg.  04640 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620094 
Status:  Excess 
Reason:  Occupied 


Bldg.  04645 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200620095 

Status:  Excess 

Reason:  Occupied 

Bldg.  04906 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620096 
Status:  Excess  ' 

Reason:  Occupied  • 

Bldg.  20121 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200620097 

Status:  Excess 

Reason:  Occupied 

Bldg.  91052 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200620101 

Status:  Excess 

Reason:  Occupied 

Bldg.  1345 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740070 

Status:  Excess 

Reason:  Utilized 

Bldgs.  1348, 1941 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740071 
Status:  Excess 
Reason:  Utilized  * 

Bldg.  1919 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200740072 

Status:  Excess 

Reason:  Utilized 

Bldg.  1943 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740073 

Status:  Excess 

Reason:  Utilized 

Bldg.  1946 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740074 

Status:  Excess 

Reason:  Utilized 

Bldg.  4205 

Fort  Hood 

Bell  TX  76544 

Property  Number;  21200740075 

Status:  Excess 

Reason:  Utilized 

Bldg.  4207 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740076 

Status:  Excess 

Reason:  Utilized 

Bldg.  4208 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740077 
Status:  Excess  ’ 

Reason:  Utilized 
Bldgs.  4210,  4211,4216 
Fort  Hood 


Bell  TX  76544 

Property  Number:  21200740078 

Status:  Excess 

Reason:  Utilized 

Bldg.  4219A 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740079 

Status:  Excess 

Reason:  Utilized 

Bldg.  04252 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740081 

Status:  Excess 

Reason:  Utilized 

Bldg.  4255 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740082 

Status:  Excess 

Reason:  Utilized 

Bldg.  04480 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740083 

Status:  Excess 

Reason:  Utilized 

Bldg.  04485 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740084 

Status:  Excess 

Reason:  Utilized 

Bldgs.  04487,  04488 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740085 

Status:  Excess 

Reason:  Utilized 

Bldg.  04489 

Fort  Hood 

Ft.  Hood  TX  76544 

Property  Number:  21200740086 

Status:  Excess 

Reason:  Utilized 

Bldgs.  4491,  4492 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740087 

Status:  Excess 

Reason:  Utilized 

Bldgs.  04902,  04905 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740088 

Status:  Excess 

Reason:  Utilized 

Bldgs.  04914,  04915, 04916 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740089 

Status:  Excess 

Reason:  Utilized 

Bldg.  20102 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740091 

Status:  Excess 

Reason:  Utilized 

Bldg.‘20118 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740092 
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Status:  Excess 
Reason:  Utilized 
Bldg.  29027 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200740093 

Status:  Excess 

Reason:  Utilized 

Bldg.  56017 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740094 

Status:  Excess 

Reason:  Utilized 

Bldg.  56202 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740095 

Status:  Excess 

Reason:  Utilized 

Bldg.  56224 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740096 

Status:  Excess 

Reason:  Utilized 

Bldg.  56305 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740097 

Status:  Excess 

Reason:  Utilized 

Bldg.  56311 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740098 

Status:  Excess 

Reason:  Utilized 

Bldg.  56327 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740099 

Status:  Excess 

Reason:  Utilized 

Bldg.  56329 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740100 
Status:  Excess 
Reason:  Utilized 
9  Bldgs. 

Fort  Hood 
Bell  TX  76544 

Property  Number:  21200740101 

Status:  Excess 

Reason:  Utilized 

Bldg.  92043 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740102 

Status:  Excess 

Reason:  Utilized 

Bldg.  92072 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740103 

Status:  Excess 

Reason:  Utilized 

Bldg.  92083 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740104 
Status:  Excess 
Reason:  Utilized 


Bldgs.  04213,  04227 
Fort  Hood 
Bell  TX  76544 

Property  Number:  21200740189 

Status:  Excess 

Reason:  Utilized 

Bldg.  4404 

Fort  Hood  ' 

Bell  TX  76544 

Property  Number:  21200740190 

Status'.  Excess 

Reason:  Utilized 

Bldg.  56607 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740191 

Status:  Excess 

Reason:  Utilized 

Bldg.  91041 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740192 
Status:  Excess 
Reason:  Utilized 
5  Bldgs. 

Fort  Hood 

93010, 93011,  93012,  93014 
Bell  TX  76544 

Property  Number:  21200740193 

Status:  Excess 

Reason:  Utilized 

Bldg.  94031 

Fort  Hood 

Bell  TX  76544 

Property  Number:  21200740194 
Status:  Excess 
Reason:  Utilized 

Virginia 

Building  , 

Bldg.  T2827 
Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824 

Property  Number:  21200320172 

Status:  Unutilized 

Reason:  Occupied 

Bldg.  T2841 

Fort  Pickett 

.  Blackstone  Co;  Nottoway  VA  23824 
Property  Number:  21200320173 
Status:  Unutilized 
Reason:  Occupied 
Bldg.  01014 
Fort  Story 
Ft.  Story  VA  23459 
Property  Number:  21200720067 
Status:  Unutilized 
Reason:  Occupied 
Bldg.  01063 
Fort  Story 
Ft.  Story  VA  23459 
Property  Number:  21200720072 
Status:  Unutilized 
Reason:  Occupied 
Bldg.  00215 
Fort  Eustis 
Ft.  Eustis  VA  23604 
Property  Number;  21200720073 
Status:  Unutilized 
Reason:  Occupied 
4  Bldgs. 

Fort  Eustis 

01514,  01523,  01528, 01529 
Ft.  Eustis  VA  23604 


Property  Number:  21200720074 
Status:  Unutilized 
Reason:  Occupied 
4  Bldgs. 

Fort  Eustis 

01534, 01542, 01549, 01557 

Ft.  Eustis  VA  23604 

Property  Number:  21200720075 

Status:  Unutilized 

Reason:  Occupied 

Bldgs.  01707,  01719 

Fort  Eustis 

Ft.  Eustis  VA  23604 

Property  Number:  21200720077 

Status:  Unutilized 

Reason:  Occupied 

Bldg.  01720 

Fort  Eustis 

Ft.  Eustis  VA  23604 

Property  Number:  21200720078 

Status:  Unutilized 

Reason:  Occupied 

Bldgs.  01721,  01725 

Fort  Eustis 

Ft.  Eustis  VA  23604 

Property  Number;  21200720079 

Status;  Unutilized 

Reason:  Occupied 

Bldgs.  01726,  01735, 01736 

Fort  Eustis 

Ft.  Eustis  VA -23604 

Property  Number:  21200720080 

Status:  Unutilized 

Reason:  Occupied 

Bldgs.  01734,  01745,  01747 

Fort  Eustis 

Ft.  Eustis  VA  23604 

Property  Number:  21200720081 

Status:  Unutilized 

Reason:  Occupied 

Bldg.  01741 

Fort  Eustis 

Ft.  Eustis  VA  23604 

Property  Number:  21200720082 

Status;  Unutilized 

Reason:  Occupied 

Bldg.  02720 

Fort  Eustis 

Ft.  Eustis  VA  23604 

Property  Number:  21200720083 

Status:  Unutilized 

Reason:  Occupied 

Washington 
Building 
Bldg.  05904 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  Number:  21200240092 
Status:  Excess 
Reason;  Mission  use 

COE 
Illinois 
Building 
Bldg.  7 

Ohio  River  Locks  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  Number:  31199010001 
Status:  Unutilized 

Reason:  Project  integrity  and  security;  safety 
liability 
Bldg.  6 
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Ohio  River  Locks  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  Number:  31199010002 
Status:  Unutilized 

Reason:  Project  integrity  and  security:  safety 
liability 
Bldg.  5 

Ohio  River  Locks  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  Number:  31199010003 
Status:  Unutilized 

Reason:  Project  integrity  and  security;  safety 
liability 
Bldg.  4 

Ohio  River  Locks  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  Number;  31199010004 
Status;  Unutilized 

Reason;  Project  integrity  and  security;  safety 
liability 
Bldg.  3 

Ohio  River  Locks  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941—9801 
Property  Number:  31199010005 
Status:  Unutilized 

Reason:  Project  integrity  and  security;  safety 
liability 
Bldg.  2 

Ohio  River  Locks  No.  53 
Grand  Chain  Co;  Pulaski  IL  62941-9801 
Property  Number:  31199010006 
Status:  Unutilized 

Reason;  Project  integrity  and  security:  safety 
liability 
Bldg.  1 

Ohio  River  Locks  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  Number:  31199010007 
Status:  Unutilized 

Reason:  Project  integrity  and  security;  safety 
liability 

Ohio 

Building 

Bldg. — Berlin  Lake 
7400  Bedell  Road 

Berlin  Center  Co:  Mahoning  OH  44401-9797 
Property  Number;  31199640001 
Status:  Unutilized 

Reason;  Utilized  as  construction  office 

Pennsylvania 

Building 

Tract  403A 

Grays  Landing  Lock  Project 
Greensboro  Co:  Greene  PA  15338 
Property  Number:  31199430021 
Status;  Unutilized 

Reason:  To  be  transferred  to  Borough 
Tract  403B 

Grays  Landing  Lock  Project 
Greensboro  Co;  Greene  PA  15338 
Property  Number;  31199430022 
Status:  Unutilized 

Reason:  To  be  transferred  to  Borough 
Tract  403C 

Grays  Landing  Lock  Project 
Greensboro  Co;  Greene  PA  15338 
Property  Number:  31199430023 
Status:  Unutilized 

Reason:  To  be  transferred  to  Borough 
Land 

East  Branch  Clarion  River  Lake 


Wilcox  Co;  Elk  PA 
Property  Number:  31199011012 
Status;  Underutilized 
Reason:  Location  near  damsite 
Dashields  Locks  and  Dam 
(Glenwillard,  PA) 

Crescent  Twp.  Co:  Allegheny  PA  15046—0475 
Property  Number;  31199210009 
Status:  Unutilized 
Reason:  Leased  to  Township 

GSA 

Alaska 

Building 

18  Fuel  Storage  Tanks 
Point  Barrow  Long  Range 
Radar  Site 
Barrow  AK  99723 
Property  Number;  54200930009 
Status;  Excess  - 

GSA  Number:  9-D-AK-824 
Reason:  Advertised  for  sale 
Salmonberry  Qtrs. 

157  Salmonberry 

Bethel  AK  99559 

Property  Number:  54200940001 

Status:  Excess 

GSA  Number:  9-U-AK-825 

Reason:  Expression  of  interest 

Arizona 

Land 

Parking  Lot 
322  n  2nd  Ave. 

Phoenix  AZ  85003 

Property  Number:  54200740007 

Status:  Surplus 

GSA  Number;  AZ-6293-1 

Reason;  Expression  of  interest 

Salt  River  Project 

Pecos/ Alma  School  Road 

#USBR-08-020 

Chander  AZ  85225 

Property  Number:  54200920001 

Status:  Surplus 

GSA  Number:  9-I-AZ-0850 

Reason:  Expression  of  interest 

Arkansas 

Building 

Job  Corps  Center 
2020  Vance  St. 

Little  Rock  AR  72206 
Property  Number:  54200920003 
Status:  Surplus 
GSA  Number:  7-L-AR-0573 
Reason;  Expression  of  interest 

California 

Building 

Defense  Fuel  Support  Pt. 

Estero  Bay  Facility 

Morro  Bay  CA  93442 

Property  Number;  54200810001 

Status;  Surplus 

GSA  Number:  9-N-CA-1606 

Reason;  Sale  in  progress 

Boyle  Heights  SSA  Bldg. 

N.  Breed  St. 

Los  Angeles  CA  90033 
Property  Number:  54200840010 
Status:  Surplus 
GSA  Number:  9-G-^A-1676 
Reason;  Conveyance  pending 


Land 

Tract  1607 
Lake  Sonoma 
Rockpile  Rd. 

Geyserville  CA  85746 
Property  Number:  54200840011 
Status:  Surplus 

GSA  Number:  9-GR-CA-1504 
Reason:  Expression  of  interest 
Quincy  Scaling  Station 
1495  E.  Main  St. 

Quincy  CA  95971 

Property  Number:  54200930004 

Status:  Surplus 

GSA  Number;  9-A-CA-1679-1 
Reason:  Expression  of  interest 

Connecticut 

Land 

MYQ  Outer  Marker  Facility 
Enfield  CT  06082 
Property  Number:  54200920004 
Status:  Surplus 

GSA  Number;  1-U-CT-0561-1A 
Reason:  Expression  of  interest 

Indiana 
Building 
Radio  Tower 
Cannelton  Locks  &  Dam 
Perry  IN 

Property  Number:  54200830020 
Status:  Excess 

GSA  Number:  1-D— IN— 569E 
Reason:  Expression  of  interest 
John  A.  Bushemi  USARC 
3510  W  15th  Ave 
Gary  IN  46404 

Property  Number:  54200830027 
Status;  Excess 

GSA  Number:  l-D-IN-0602 
Reason:  Expression  of  interest 

Iowa 

Building 

U.S.  Army  Reserve 
620  West  5th  St. 

Garner  lA  50438 

Property  Number:  54200920017 

Status;  Excess 

GSA  Number;  7-D-IA-0510 
Reason:  Expression  of  interest 

Louisiana 

Land 

Raceland  Radio  Tower 
State  652 
Raceland  LA 

Property  Number:  54200930005 
Status:  Surplus 
GSA  Number:  7-D-LA-573 
Reason:  Advertised  for  sale 

Maine 

Building 

Border  Patrol  Station 
Rt  lA 

Van  Buren  ME  46278 
Property  Number:  54200930015 
Status:  Excess 

GSA  Number:  l-X-ME-0689 
Reason:  Expression  of  interest 
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Maryland 

Building 

Federal  Office  Building 
7550  Wisconsin  Ave. 

Bethesda  MD  20814 
Property  Number:  54200920007 
Status:  Surplus 
GSA  Number:  GMR-1101-1 
Reason:  Expression  of  interest 

Massachusetts  > 

Land 
FAA  Site 

Massasoit  Bridge  Rd. 

Nantucket  MA  02554 
Property  Number:  54200830026 
Status:  Surplus 
GSA  Number:  MA-0895 
Reason:  Expression  of  interest 
FAA  Locator  Antenna  LOM 
Coleman  Road 
Southhampton  MA  01073 
Property  Number:  54200920005 
Status:  Excess 

GSA  Number:  MA-0913-AA 
Reason:  Conveyance  pending 

Michigan 

Building 

Social  Security  Bldg. 

929  Stevens  Road 
Flint  MI  48503 

Property  Number:  54200720020 
Status:  Excess 
GSA  Number:  1 — G — MI — 822 
Reason:  Expression  of  interest 
Trenton  Border  Patrol  Station  . 
23100  West  Road 
Brownstown  MI  48183 
Property  Number:  54200910003 
Status:  Excess  " 

GSA  Number:  l-X-MI-828-1 
Reason:  Expression  of  interest 
Land 

Former  Elf  Comm.  Facility 
3041  County  Road 
Republic  MI  49879 
Property  Number:  54200840012 
Status:  Excess 

GSA  Number:  l-N-MI-0827 
Reason:  Conveyance  pending 

Missouri 

Building 

Federal  Bldg/Courthouse 
339  Broadway  St. 

Cape  Girardeau  MO  63701 
Property  Number:  54200840013 
Status:  Excess 

GSA  Number:  7-G-MO-0673 
Reason:  Expression  of  interest 

Montana 

Building 

Raymond  MT  Property 
1559  Hwy  16  North 
Raymond  MT  59256 
Property  Number:  54200920019 
Status:  Surplus 
GSA  Number:  7-X-MT-630 
Reason:  Advertised  for  sale 


Nebraska 

Building 

Environmental  Chemistry 
Branch  Laboratory 
420  South  18th  St. 

Omaha  NE  68102 

Property  Number:  54200810010 

Status:  Excess 

GSA  Number:  7-D-NE-532 

Reason:  Expression  of  interest 

New  Hampshire 
Building 
Federal  Building 
719  Main  St. 

Parcel  ID:  424-124-78 
Laconia  NH  03246 
Property  Number:  54200920006 
Status:  Excess 

GSA  Number:  l-G-NH-0503 
Reason:  Expression  of  interest 

New  Jersey 
Building 

Camp  Petricktown  Sup.  Facility 
US  Route  130 
Pedricktown  NJ  08067 
Property  Number:  54200740005 
Status:  Excess 

GSA  Number:  1-D— NJ-0662 
Reason:  Expression  of  interest 

New  York 
Building 

Fleet  Mgmt.  Center 
5 — 32nd  Street 
Brooklyn  NY  11232 
Property  Number:  54200620015 
Status:  Surplus  ' 

GSA  Number:  1-G— NY-0872B 
Reason:  Conveyance  pending 

North  Dakota 
Building 

North  House 
10951  County  Road 
Hannah  Co:  Cavalier  ND  58239 
Property  Number:  54200720008 
Status:  Surplus 

GSA  Number:  7-X-ND-0515-1A 
Reason:  Advertised  for  sale 
South  House 
10949  County  Road 
Hannah  Co:  Cavalier  ND  58239 
Property  Number:  54200720009 
Status:  Surplus 

GSA  Number:  7-X-ND-0515-1B 
Reason:  Advertised  for  sale 
North  House 
Highway  40 

Noonan  Co:  Divide  ND  58765 
Property  Number:  54200720010 
Status:  Surplus 

GSA  Number:  7-X-ND-0517-1A 
Reason:  Advertised  for  sale 
South  House 
Highway  40 

Noonan  Co:  Divide  ND  58765 
Property  Number:  54200720011 
Status:  Surplus 

GSA  Number:  7-X-ND-0517-1B 
Reason:  Advertised  for  sale 
North  House 
Rt.  l,Box  66 


Sarles  Co:  Cavalier  ND  58372 
Property  Number:  54200720012 
Status:  Surplus 

GSA  Number:  7-X-ND-0516-1B 
Reason:  Advertised  for  sale 
South  House 
Rt.  l,Box  67 

Sarles  Co:  Cavalier  ND  58372 
Property  Number:  54200720013  . 

Status:  Surplus 

GSA  Number:  7-X-ND-0516-1A 
Reason:Advertised  for  sale 
House  #1 
10925  Hwy  28 

Sherwood  Co:  Renville  ND  58782 
Property  Number:  54200720014 
Status:  Surplus 

GSA  Number:  7-X-ND-0518-1B 
Reason:  Advertised  for  sale 
House  #2 
10927  Hwy  28 

Sherwood  Co:  Renville  ND  58782 
Property  Number:  54200720015 
Status:  Surplus 

GSA  Number:  7-X-ND-0518-1A 
Reason:  Advertised  for  sale 
North  House 
10913  Hwy  83 

Westhope  Co:  Bottineau  ND  58793 
Property  Number:  54200720016 
Status:  Surplus 

GSA  Number:  7-X-ND-0519-1B 
Reason:  Advertised  for  sale 
South  House 
10909  Hwy  83 

Westhope  Co:  Bottineau  ND  58793 
Property  Number:  54200720017 
Status:  Surplus 

GSA  Number:  7-X-ND-0519-1A 
Reason:  Advertised  for  sale 

Ohio 
Building 
NIKE  Site  Cd-46 
Felicity  OH 

Property  Number:  31200740015 
Status:  Excess 

GSA  Number:  l-D-OH-0832 
Reason:  Expression  of  interest 
PFC  Joe  R.  Hastings 
Army  Reserve  Center 
3120  Parkway  Dr. 

Canton  OH  44708 

Property  Number:  54200840008 

Status:  Excess 

GSA  Number:  l-D-OH-835 

Reason:  Expression  of  interest 

Oregon 

Building 

3  Bldgs/Land 
OTHR-B  Radar 
Cty  Rd  514 

Christmas  Valley  OR  97641 
Property  Number:  54200840003 
Status:  Excess 

GSA  Number:  9-D-OR-0768 
Reason:  Expression  of  interest 
U.S.  Customs  House 
220  NW  8th  Ave. 

Portland  OR 

Property  Number:  54200840004 
Status:  Excess 

GSA  Number:  9-D-OR-0733 
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Reason:  Expression  of  interest 
3  Bldgs. 

Fremont-Winema 
National  Forests 
Lakeview  OR  97630 
Property  Number:  54200930013 
Status:  Excess 

GSA  Number:  9-A-OR-0779^AA 
Reason:  Advertised  for  sale 
Land 
20  acres 

Cow  Hollow  Park 

NyssaOR  97913 

Property  Number:  54200820007 

Status:  Excess 

GSA  Number:  9^1-OR-769 

Reason:  Expression  of  interest 

Pennsylvania 

Land 

Approx.  16.88 
271  Sterrettania  Rd. 

Erie  PA  16506 

Property  Number:  54200820011 
Status:  Surplus 
GSA  Number:  4-D-PA-0810 
Reason:  Advertised  for  sale 

Rhode  Island 
Building 

Former  SSA  Bldg. 

Broad  &  Exchange  Streets 
Pawtucket  RI 

Property  Number:  54200920008 
Status:  Excess 

GSA  Number:  1-G— RI-0518 
Reason:  Advertised  for  sale 

Tennessee 

Building 

NOAA  Admin.  Bldg. 

456  S.  Illinois  Ave. 

Oak  Ridge  TN  38730 
Property  Number:  54200920015 
Status:  Excess 

GSA  Number:  4-B-TN-0664-AA 
Reason:  Federal  interest 

Texas 

Building 

Bldgs.  5,  6,  7 

Federal  Center 

501  West  Felix  Street 

Ft.  Worth  Co:  Tarrant  TX  76115 

Property  Number:  54200640002 

Status:  Excess 

GSA  Number:  7-G-TX-0767-3 
Reason:  Advertised  for  sale 
Land 

FAA  Outer  Marker  18  R/L  VYN 
1420  Lakeside  Pkwy 
Flower  Mound  TX  75028 
Property  Number:  54200820017 
Status:  Surplus 
GSA  Number:  7-LI-TX-1090 
Reason:  Expression  of  interest 
Bee  Cave  Natl  Guard  Property 
408  St.  Stephens  School  Rd 
Austin  TX  78746 


Property  Number:  54200930007 
Status:  Surplus 
GSA  Number:  7-D-TX-1108 
Reason:  Expression  of  interest 

Utah 

Building 

Portion/Clearfield  Fed.  Center 
Clearfield  UT  84016 
Property  Number:  54200930003 
Status:  Excess 

GSA  Number:  7-G— UT— 414— 4 
Reason:  Expression  of  interest 

West  Virginia 
Building 

Naval  Reserve  Center 
841  Jackson  Ave. 

Huntington  WV  25704 
Property  Number:  54200930014 
Status:  Excess 

GSA  Number:  4— N-WV-0555 
Reason:  Expression  of  interest 
Land 
6  Tracts 
Matewan  WV 

Property  Number:  54200930008 
Status:  Excess 

GSA  Number:  4-I>-WV-0556-l 
Reason:  Expression  of  interest 

NAVY 

Hawaii 

Building 

Bldg.  2652 

Navy  Aloha  Center 

Pearl  Harbor  HI  96860 

Property  Number:  77200710039 

Status:  Underutilized 

Reason:  In  use 

Land 

6  Parcels 

Naval  Station 

Pearl  Harbor  HI  96818 

Property  Number:  77200840012 

Status:  Unutilized 

Reason:  In  use 

Portion  of  Lot  36-D/69-B 

Navy  Region 

Pearl  Harbor  HI  96860 

Property  Number:  77200940011 

Status:  Unutilized 

Reason:  Leased 

VA 
Iowa 
Land 
38  acres 

VA  Medical  Center 
1515  West  Pleasant  St. 

Knoxville  Co:  Marion  lA  50138 
Property  Number:  97199740001 
Status:  Unutilized 

Reason:  Enhanced-Use  Legislation  potential 

Michigan 

Land 

VA  Medical  Center 


5500  Armstrong  Road 
Battle  Creek  Co:  Calhoun  MI  49016 
Property  Number:  97199010015 
Status:  Underutilized 

Reason:  Being  used  for  patient  and  program 
activities 

Montana 

Building 

VA  MT  Healthcare 

210  S.  Winchester 

Miles  City  Co:  Custer  MT  59301 

Property  Number:  97200030001 

Status:  Underutilized 

Reason:  Transfer  to  Custer  County 

Ohio 
Building 
Bldg.  116 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  45428 

Property  Number:  97199920002 

Status:  Unutilized 

Reason:  Preexisting  agreement 

Pennsylvania 

Land 

VA  Medical  Center 
New  Castle  Road 
Butler  Co:  Butler  PA  16001 
Property  Number:  97199010016 
Status:  Underutilizejd 

Reason:  Used  as  natural  drainage  for  facility 
property 
Land  No.  645 
VA.  Medical  Center 
Highland  Drive 

Pittsburgh  Co:  Allegheny  PA  15206 
Property  Number:  97199010080 
Status:  Unutilized 

Reason:  Property  is  essential  to  security  and 
safety  of  patients 
Land — 34.16  acres 
VA  Medical  Center 
1400  Black  Horse  Hill  Road 
Coatesville  Co:  Chester  PA  19320 
Property  Number:  97199340001 
Status:  Underutilized 

Reason:  Needed  for  mission  related  functions 

Wisconsin 

Building 

Bldg.  8 

VA  Medical  Center 
County  Highway  E 
Tomah  Co:  Monroe  WI  54660 
Property  Number:  97199010056 
Status:  Underutilized 
Reason:  Unsafe  conditions 
Bldg.  2 

VA  Medical  Center 
5000  West  National  Ave. 

Milwaukee  WI  53295 
Property  Number:  97199830002 
Status:  Underutilized 
Reason:  Subject  of  leasing  negotiations 
[FR  Doc.  2010-2822  Filed  2-11-10;  8:45  am] 
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LIST  OF  PUBLIC  LAWS 


This  is  the  final  list  of  public 
bills  from  the  1st  session  of 
Congress  which  have  become 
Federal  laws.  It  may  be  used 
in  conjunction  with  “PLUS” 
(Public  Laws  Update  Service) 
on  202-741-6043.  This  list ’is 
also  available  online  at  http:// 
www.archives.gov/federal- 
register/laws.  html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
wvm.gpoaccess.gov/plaws/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1817/P.L.  111-128 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  116  North  West 
Street  in  Somerville, 
Tennessee,  as  the  “John  S. 
Wilder  Post  Office  Building”. 
(Jan.  29,  2010;  123  Stat. 

3487) 

H.R.  2877/P.L.  111-129 

To  designate  the  facility  of  the 
United  States  Postal  Service 


located  at  76  Brookside 
Avenue  in  Chester,  New  York, 
as  the  “1st  Lieutenant  Louis 
Allen  Post  Office”.  (Jan.  29, 
2010;  123  Stat.  3488) 

H.R.  3072/P.L.  111-130 
To  designate  the  facility  of  the 
United  States  Postal  Sen/ice 
located  at  9810  Halls  Ferry 
Road  in  St.  Louis,  Missouri, 
as  the  “Coach  Jodie  Bailey 
Post  Office  Building”.  (Jan. 

29,  2010;  123  Stat.  3489) 

H.R.  3319/P.L.  111-131 
To  designate  the  facility  of  the 
United  States  Postal  Sen/ice 
located  at  440  South  Gulling 
Street  in  Portola,  California,  as 
the  “Army  Specialist  Jeremiah 
Paul  McCleery  Post  Office 
Building”.  (Jan.  29,  2010;  123 
Stat.  3490) 

H.R.  3539/P.L.  111-132 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  427  Harrison 
Avenue  in  Harrison,  New 
Jersey,  as  the  “Patricia  D. 
McGinty-Juhl  Post  Office 
Building”.  (Jan.  29,  2010;  123 
Stat.  3491) 

H.R.  3667/P.L.  111-133 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  16555  Springs 
Street  in  White  Springs, 
Florida,  as  the  “Clyde  L. 
Hillhouse  Post  Office 
Building”.  (Jan.  29,  2010;  123 
Stat.  3492) 


H.R.  3767/P.L.  111-134  ’ 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  170  North  Main 
Street  in  Smithfield,  Utah,  as 
the  “W.  Hazen  Hillyard  Post 
Office  Building”.  (Jan.  29, 

2010;  123  Stat.  3493) 

H.R.  3788/P.L.  111-135 

To  designate  the  facility  of  the 
United  States  Postal  Sen/ice 
located  at  3900  Darrow  Road 
in  Stow,  Ohio,  as  the 
“Corporal  Joseph  A.  Tomci 
Post  Office  Building”.  (Jan. 

29,  2010;  123  Stat.  3494) 

H.R.  1377/P.L.  111-137 

To  amend  title  38,  United 
States  Code,  to  expand 
veteran  eligibility  for 
reimbursement  by  the 
Secretary  of  Veterans  Affairs 
for  emergency  treatment 
furnished  in  a  non-Department 
facility,  and  for  other 
purposes.  (Feb.  1,  2010;  123 
Stat.  3495) 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.archives.gov/federal- 
register/la  ws.  html. 


H.R.  4508/P.L.  111-136 

To  provide  for  an  additional 
temporary  extension  of  - 
programs  under  the  Small 
Business  Act  and  the  Small 
Business  Investment  Act  of 
1958,  and  for  other  purposes. 
(Jan.  29,  2010;  124  Stat.  6;  1 
page) 

S.  692/P.L.  111-138 

To  provide  that  claims  of  the 
United  States  to  certain 
documents  relating  to  Franklin 
Delano  Roosevelt  shall  be 
treated  as  waived  and 
relinquished  in  certain 
circumstances.  (Feb.  1,  2010; 
124  Stat.  7;  1  page) 

Last  List  February  1,  2010 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Public  Laws 


111th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  111  th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U  S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.gpoaccess.gov/plaws/index.html 
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The  United  States  Government  Manual 
2008/2009 


As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter¬ 
national  organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
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